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CO  MME  NTARIE  S 

ON     THE 

LAWS   OF   ENGLAND. 

book  t  h  e  f  o  u  r  t  h. 
Of   public    wrongs. 

Chapter  the  first. 

Of  the  nature  of  CRIMES,  and  their 
PUNISHMENT. 


WE  are  now  arrived  at  the  fourth  and  laft  branch 
of  thefe  commentaries  i  which  treats  o{  public 
ivrongSy  or  crimes  and  mifdemefnors*  For  we 
may  remember  that,  in  the  beginning  of  the 
preceding  volume  (a),  wrongs  were  divided  into  two  forts 
or  fpecies  ;  the  one  private^  and  the  other  public.  Private 
wrongs,  which  are  frequently  termed  civil  injuries,  were 
the  fubjed  of  that  entire  book:  we  are  now  therefore, 
laftly,  to  proceed  to  the  conlideration  of  public  wrongs,  or 
crimes  and  mifdemefnors  \  with  the  means  of  their  pre- 
vention and  punifhment.  In  the  purfuit  of  which  fubje£t 
I  Ihall  confider,  in  the  firft  place,  the  general  nature  of 
crimes  and  punifhments  -,  fecondly,  the  perfons  capable  of 
committing  crimes  \  thirdly,  their  feveral  degrees  of  guilt, 

(a)  Book  III.  ch.  I. 
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S3  principals  or  accefTories ;  fourthly,  the  fcveral  fpecies  of 
crimes,  with  the  punithmer.t  annexed  to  each  by  the  laws  of 
England  ;  firihly,  the  means  of  prtvcnting  their  perpetra- 
tion ;  and,  f.xthly,  the  mcrhod  uf  inflicting  thofe  punifhments^ 
which  the  law  has  annexed  to  each  feveral  crime  and  mifde- 
mefaor. 

First,  as  to  the  general  natnre  of  crimes  and  their  pu-> 
nifhment :  the  difcuffion  and  admeafurement  of  which  forms 
in  every  country  the  code  of  criminal  law  •,  or,  as  it  is  more 
ufually  denominated  with  us  in  England,  the  do6lrine  of  the 
pleas  of  the  crovjn:  fo  called,  becaufe  the  king,  in  whom  cen- 
ters the  majefty  of  the  whole  community,  is  fuppofed  by 
the  law  to  be  the  perfon  injured  by  every  infra£lion  of  the 
public  rights  belonging  to  that  community,  and  is  there- 
fore in  all  cafes  the  proper  profccutor  for  every  public  of- 
fence (b). 

The  knowledge  of  this  branch  of  jurifprudence,  which 
teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
adjufts  to  it  its  adequate  and  necelTary  penalty,  is  of  the  ut- 
moft  importance  to  every  individual  in  the  ftate.  For  (as  a 
very  great  mafter  of  the  crown-law  (c)  has  obferved  upon  a 
fimilar  occafion)  no  ranker  elevation  in  life,  no  uprightnefs 
of  h  art,  no  prudence  or  circumfpe^tion  of  conduct,  jQiould 
tempt  a  man  to  conclude,  that  he  may  not  at  fome  time  or 
other  be  deeply  interefted  in  thefe  refearches.  The  infirmi- 
ties of  the  befl;  among  us,  the  vices  and  ungovernable  paffions 
of  others,  the  inftability  of  all  human  affairs,  and  the  num- 
berlefs  unforefeen  events,  which  the  compafs  of  a  day  may 
bring  forth,  will  teach  us  (upon  a  moment's  refleftion)  that 
to  know  with  precifion  what  the  laws  of  our  country  have  for- 
bidden, and  the  deplorable  confequences  to  which  a  wilful 
difobedience  may  expofe  us,  is  a  matter  of  univerfal  concern. 

In  proportion  to  the  importance  of  the  criminal  law, 
ought  alfo  to  be  the  care  and  attention  of  the  legiflature  in 

(b^  See  Vol.  I.  p.  aCS.  (c)  Sir  Michael  Forftcr,  prcf.  to  rep. 
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properly  fornuiig  and  inforcing  it.  It  flioukl  be  founded 
upon  principles  that  are  permanent,  uniform,  and  univerfal; 
und  always  conformable  to  the  didates  of  tiuth  and  juftice, 
the  feelings  of  humanity,  and  the  indelible  rights  of  man- 
kind :  though  it  fometimes  (provided  there  be  no  tranfgref- 
fion  of  thefe.  eternal  boundaries)  may  be  modified,  narrow- 
ed, or  enlarged,  according  to  the  local  or  cccafional  neceffi- 
ties  of  the  Hate  which  it  is  meant  to  govern.  And  yet,  ei- 
ther from  a  want  of  attention  to  thefe  principles  in  the  firft 
conco£lion  of  the  laws,  and  adopting  in  their  flead  the  im- 
petuous dictates  of  avarice,  ambition,  and  tevtnge;  from 
retaining  the  difcordant  political  regulations,  which  fuccef- 
five  conquerors  or  factions  have  eftablilhed,  in  the  various 
revolutions  of  government ;  from  giving  a  lading  eincacy 
to  fanftions  that  were  intended  to  be  temporary,  and  made 
(as  lord  Bacon  exprefles  it)  merely  upon  the  fpur  of  the  oc- 
cafion  ;  or  from,  laftly,  too  haftily  employing  fuch  means 
as  are  greatly  difproportionate  to  their  end,  in  order  to  check 
the  progrefs  of  fome  very  prevalent  offence;  from  fome,  or 
from  all  of  thefe  caufes  it  hath  happened,  that  the  criminal 
law  is  in  every  country  of  Europe  more  rude  and  imperfedt 
than  the  civil.  I  (hall  not  here  enter  into  any  minute  in- 
quiries concerning  the  local  conftitutions  of  other  nations; 
the  inhumanity  and  miflaken  policy  of  which  have  been  fuf- 
ficiently  pointed  out  by  ingenious  writers  of  their  own  (d). 
But  even  with  us  in  England,  where  our  crown-law  is  with 
juftice  fuppofed  to  be  more  nearly  advanced  to  perfection  ; 
where  crimes  are  more  accurately  defined,  and  penalties  lefs 
uncertain  and  arbitrary;  where  all  our  accufations  are  pub- 
lic, and  our  trials  in  the  face  of  the  world  ;  where  torture 
is  unknown,  and  every  delinquent  is  judged  by  fuch  of  his 
equals,  againlt  whom  he  can  form  no  exception  nor  even  a 
perfonal  dillike  ; — even  here  we  fliall  occafionally  find  room 
to  remark  fome  particulars,  that  feera  to  want  revifion  and 
amendment.  Thefe  have  chiefly  arifen  from  too  fcrupu- 
lous  an  adherence  to  fome  rules  of  the  antient  common 
law,  when  the  reafons  have  ceafed  upon  which  thofe  rules 
were  founded  ;  from   not   repealing  fuch  of  the  old  pe- 

(d)  Baron  Montcfquieu,  marquis  Beccaria,  ire. 
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nal  laws  as  ar?  either  cblV.lete  or  nbfuid  j  and  from  too  little 
care  and  attention  in  framing  and  pafling  new. ones.  The 
enabling  of  penalties,  to  which  a  whole  nation  ftiall  be  fub- 
jedl,  ought  not  to  be  left  as  a  matter  of  indifference  to  the 
paflions  or  interefts  of  a  few,  who,  upon  temporary  motives, 
may  prefer  or  fupport  fuch  a  bill  j  but  be  calmly  and  mature- 
ly confidered  by  pcrfons,  who  know  what  provlfion  the  laws 
has  already  made  to  remedy  the  mifchief  complained  of, 
■\vho  can  from  experience  forefee  the  probable  confequences 
of  thofe  which  are  now  propoud,  and  who  will  judge  with- 
out pafTion  or  prejudice  how  adequate  they  are  to  the  evil. 
It  is  never  ufual  in  the  honft  of  peers  even  to  read  a  private 
bill,  which  may  affeft  the  property  of  an  individual,  without 
firft  referring  it  to  fom.e  of  the  learned  judges,  and  hearing 
their  lepoit  thereon  (e).  And  furely  equal  precaution  is 
neceflary,  when  laws  are  to  be  eftablifhed,  which  may  affeft 
the  property,  the  liberty,  and  perhaps  even  the  lives, ,  of 
thoufands.  Had  fuch  a  reference  taken  place,  it  Is  impofH- 
ble  that  in  the  eighteenth  century  it  could  ever  have  been 
made  a  capital  crime,  to  break  down  (however  malicioully) 
the  mound  of  a  fiflipond,  whereby  any  fifh  fhall  efcape  ;  or 
to  cut  down  a  cherry  tree  in  an  orchard  (f).  Were  even  a 
committee  appointed  but  once  in  an  hundred  years  to  revife 
the  criminal  law,  it  could  not  have  continued  to  this  hour 
a  felony  without  benefit  of  clergy,  to  be  feen  for  one  month 
in  the  company  of  perfons  who  call  themfelves,  or  are  called, 
Egyptians  (g). 

It  is  true,  that  thefe  outrageous  penalties,  being  feldom 
or  never  infli£led,  are  hardly  known  to  be  law  by  the  pub- 
lic :  but  that  rather  aggravates  the  mifchief,  by  laying  a 
fnare  for  the  unwary.  Yet  they  cannot  but  occur  to  the  ob- 
fervation  of  any  one,  who  hath  undertaken  the  talk  of  exa- 
mining the  great  outlines  of  the  Englifli  law,  and  tracing 
them  up  to  their  principles  :  and  it  is  the  duty  of  fuch  a  one 
to  hint  them  with  decency  to  thofe,    whofe   abilities   and 

(e)  See  Vol.  II.  p.  345.  (g)  Stat.  ;.  Eliz.  c.  ao. 

(f)  Stat.  J.  Geo.  I.  c.  a*.  31  Geo.  II.  c.^i. 
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ftations  enable  them  to  apply  the  remedy.  Having  there- 
fore premifed  this  apology  for  fome  of  the  enfuing  remarks, 
which  might  otherwife  feem  to  favour  of  arrogance,  I  pro- 
ceed now  to  confider  (in  the  firfl  place)  the  general  nature 
of  crimes, 

I.  A  CRIME,  or  mifdemefnor,  is  an  zQ.  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbiding  or 
commanding  it.  This  general  definition  comprehends  both 
crimes  and  mifdemefnors  \  which,  properly  fpeaking,  are 
mere  fynonymous  terms :  though,  in  common  ufage,  the 
word  "  crimes"  is  made  to  denote  fuch  offences  as  are  of  ^ 
deeper  and  more  atrocious  dye  ;  while  fmaller  faults,  and 
omiffions  of  lefs  confequence,  are  comprized  under  the 
gentler  name  of  "  mifdemefnors"  only. 

The  dIftinQion  of  public  wrongs  from  private,  of  crimes 
and  mifdemefnors  from  civil  injuries,  feems  principally  to 
confift  in  this  :  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to 
individuals,  confidered  merely  as  individuals-,  public  wrongs, 
or  crimes  and  mifdemefnors,  are  a  breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  community, 
confidered  as  a  community,  in  its  focial  aggregate  capacity. 
As  if  I  detain  a  field  from  another  man,  to  which  the  law 
has  given  him  a  right,  this  is  a  civil  injury,  and  not  a  crime  ; 
for  here  only  the  right  of  an  individual  is  concerned,  and  it 
is  immaterial  to  the  public,  which  of  us  is  in  pofleffion  of 
the  land  :  but  treafon,  murder,  and  robbery,  are  properly 
ranked  among  crimes;  fince,  befides  the  injury  done  to  in- 
dividuals, they  ftrike  at  the  very  being  of  fociety ;  which 
cannot  poflibly  fubfift,  where  actions  of  this  fort  are  fuffer- 
cd  to  efcape  with  impunity. 

In  all  cafes  the  crime  Includes  an  Injury:  every  public 
offence  Is  alfo  a  private  wrong,  and  fomewhat  more  ;  it  af- 
fe£ls  the  individual,  and  it  likewife  affedls  the  community. 
Thus  treafon  in  imagining  the  king's  death  involves  In  it 

A  3  confpiracy 
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confplracy  againfl:  an  individual,  which  is  alfo  a  civil  inju- 
ry :  but  as  this  fpecies  of  treafon  in  its  confequences  prin- 
cipally tends  to  the  diflblution  of  governmenr,  and  the  de- 
ftrucSlion  thereby  of  the  order  and  peace  of  focietv,  this 
denominates  it  a  crime  of  the  higheft  magnitude.  Murdtr 
is  an  injury  to  the  life  of  an  individual  ;  but  the  law  of 
fociety  confiders  principally  the  lofs  which  the  ftate  fuftains 
by  being  deprived  of  a  member,  and  the  pernicious  exam- 
ble  thereby  fet,  for  others  to  do  the  like.  Robbery  may 
be  confidered  in  the  fame  view  :  it  is  ian  injury  to  private 
pro'perty;  but,  were  that  all,  a  civil  fatisfa£lion  in  damages 
might  atone  for  it :  the  public  mifchief  is  the  thing,  for  the 
prevention  of  which  our  laws  have  made  it  a  capital  offence. 
In  thefe  grofs  and  atrocious  injuries  the  private  wrong  is 
fwallowed  up  in  the  public  ;  we  feldom  hear  any  men- 
tion made  of  fatisfa6lion  to  the  individual ;  the  fatisfadlion 
to  the  community  being  fo  very  great.  And  indeed,  as  the 
public  crime  is  not  otherwife  avenged  than  by  forfeiture  of 
life  and  property,  it  is  impoflible  afterwards  to  make  any  re- 
paration for  the  private  wrong  ;  which  can  only  be  had 
from  the  body  or  goods  of  the  aggrefibr.  But  there  are 
crimes  of  an  inferior  nature,  in  which  the  public  punilh- 
ment  is  not  fo  fevere,  but  it  affords  room  for  a  private  com- 
penfation  alfo  :  and  herein  the  diflinclion  of  crimes  from  ci- 
vil injuries  is  very  apparent.  For  inflancej  in  the  cafe 
of  battery,  or  beating  another,  the  aggrefibr  may  be  indic- 
ted for  this  at  the  full  of  the  king,  for  difturbing  the  pub- 
lic peace,  and  be  puniflied  criminally  by  fine  and  imprifon- 
ment :  and  the  party  beaten  may  alfo  have  his  private  re- 
medy by  action  of  trefpafs  for  the  injury,  which  he  in  parti- 
cular fuflains,  and  recover  a  civil  fatisfa£lion  in  damages. 
So,  alfo,  in  cafe  of  a  public  nuifance,  as  digging  a  ditch  a- 
crofs  a  highway,  this  is  punifhable  by  indidlment,  as  a  com- 
mon offence  to  the  whole  kingdom  and  all  his  majefly's  fub- 
je6ls:  but  if  any  individual  fuflains  any  fpecial  damage 
thereby,  as  laming  his  horfe,  breaking  his  carriage,  or 
the  like,    the  offender  may  be  compelled  to  make  ample 
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fatisfa£lion,  as  well  for  the  private  injury,  as  for  the  public 
wrong. 

Upon  the  whole,  we  may  obferve,  that  in  taking  cogni- 
zance of  all  wrongs,  or  unlawful  a6ls,  the  law  has  a  double 
view;  viz.  not  oniy  to  redrefs  the  party  injured,  by  either 
reftoring  to  him  his  right,  if  poffible  :  or  by  giving  him  an 
equivalent :  the  manner  of  v  jing  which  v/as  the  objecSl  of 
our  inquiries  in  the  preceding  book  of  thefe  commentaries  : 
but  alfo  to  fecure  to  the  public  the  benefit  of  fociety,  by 
preventing  or  punilbing  every  breach  and  violation  of  thofc 
laws,  which  the  fovereign  power  has  thought  proper  to  efla- 
blifh,  for  the  government  and  tranquillity  of  the  whole. 
What  thofe  breaclies  are,  and  how  prevented  or  punilhtd, 
are  to  be  confidered  in  the  prefent  book. 

II.  The  nature  of  crimes  and  rnifdcmefnors  in  general  be- 
ing thus  afcertained  and  diftinguifned,  I  proceed  in  the  next 
place  to  confider  the  general  nature  of  punijbments  :  which 
are  evils  or  inconveniencies  confequent  upon  crimes  and 
mifdemefnors ;  being  devifed,  denounced,  and  inflicted  by 
human  laws,  in  confequence  of  difobedience  or  mi  {behavi- 
our in  thofe,  to  regulate  whofe  condudl:  fuch  laws  were  re- 
fpe(Slively  made.  And  herein  we  will  briefly  confider  the 
poiuerj  the  end,  and  the  meafure  of  human  punifhment. 

I.  As  to  the  power  of  human  punllhment,  or  the  right 
of  the  temporal  legillator  to  inflidl  difcretlonary  penalties 
for  crimes  and  mifdemefnors  (h).  It  is  clear,  that  the  righc 
of  punifhing  crimes  againfl  the  law  of  nature,  as  murder 
and  the  like,  is  in  a  ftate  of  mere  nature  vefted  in  every  in- 
dividual. For  it  mufl  be  veiled  in  fomebody  ;  otherwifc  the 
laws  of  nature  would  be  vain  and  frultlefs,  if  none  were  em- 
powered to  put  them  in  execution  :  and  if  that  power  is 
vefted  in  any  (jw^,  it  muft  alfo  be  vefted  in  a// -mankind; 
fince  all  are  by  nature  equal.     Whereof  the  firft  murderer 

(h)  Sec  Grotius,  ^fjf.^.  ^^.  l.i.  c.  zo.  PufTendorf.L.of  Nat.  andN.  b,8.  c.  3. 
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Cain  was  fo  fenfible,  that  we  find  him  (1)  expreffing  his  ap- 
prehenfions,  that  whoever  (hould  find  him  would  flay  him. 
In  a  ftate  of  fociety  this  right  is  transferred  from  individuals 
to  the  fovereign  power ;  whereby  men  are  prevented  from 
being  judges  in  their  own  caufes,  which  is  one  of  the  evils 
that  civil  government  was  intended  to  remedy.  "Whatever 
power  therefore  individuals  h^d  of  puniftiing  offences  againft 
the  law  of  nature,  that  is  now  vefted  in  the  magiftrate  alone; 
who  bears  the  fword  of  juftice  by  the  confent  of  the  whole 
community.  And  to  this  precedent  natural  power  of  indi- 
viduals muft  be  referred  that  right,  which  fome  have  argued 
to  belong  to  every  ftate,  (though,  in  fa£l,  never  exercifed  by 
any)  of  punifhing  not  only  their  own  fubje<Sts,  but  alfo  fo- 
reign embaffadors,  even  with  death/itfelf ;  in  cafe  they  have 
offended,  not  indeed  againft  the  municipal  laws  of  the  coun- 
try, but  againft  the  divine  laws  of  nature,  and  become  liable 
thereby  to  forfeit  their  lives  for  their  guilt  (k). 

As  to  offences  merely  againft  the  laws  of  fociety,  which 
are  only  mala  prohibitay  and  not  mala  in  fe ;  the  temporal 
rnagiftrate  is  alfo  empowered  to  infli£l  coercive  penalties  for 
fuch  tranfgrellions  :  and  this  by  the  confent  of  individuals ; 
"who,  in  forming  focleiies,  did  either  tacitly  or  exprefsly 
inveft  the  fovereign  power  with  a  right  of  making  kwSj 
and  of  enforcing  obedience  to  them  when  made,  by  exerci- 
fing,  upon  their  non-obfervance,  feverities  adequate  to  the 
evil.  The  lawfulnefs  therefore  of  puniftiing  fuch  criminals 
is  founded  upon  this  principle,  that  the  law  by  which  they 
fuffer  was  made  by  their  own  confent ;  it  is  a  part  of  the 
original  contract  into  which  they  entered,  when  firft  they 
engaged  in  fociety  j  jt  was  calculated  for,  and  has  long  con- 
tributed to,  their  own  fecurity. 

This  right  therefore,  being  thus  conferred  by  unlverfal 
confent,  gives  to  the  ftate  exactly  the  fame  power,  and  no 
more,  over  all  its  members,  as  each  individual  member  had 

(i)  Gen.  iv.  14.  (k)  See  vol.  I,  pa£.  aj4. 
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naturally  over  himfelf  or  others.  Which  has  occafioncd 
fome  to  doubt,  how  far  a  human  legifl.uure  ought  to  inlliiSt 
capital  punifhments  for  pofttive  ofl'ences;  ofl'cnces  sgair.ft 
the  municipal  only,  and  not  againft  the  law  of  nature ; 
fince  no  individual  has,  naturally,  a  power  of  infiifling  death 
upon  himfelf  or  others  for  adions  in  themfelves  indiflcrenr. 
With  regard  to  offences  mala  infc^  capital  punifliments  are 
in  fome  inftances  inflif^ed  by  the  immediate  command o{  God 
himfelf  to  all  mankind;  as,  in  the  cafe  of  murder,  by  the 
precept  delivered  to  Noah,  their  common  anceftor  and  re- 
prefentative  (1),  **  Whofo  {heddeth  man's  blood,  by  man 
<*  fhall  his  blood  be  died."  In  other  inffcanccs  they  are  in- 
fti6led  after  the  example  of  the  Creator,  in  his  pofitive  code 
of  laws  for  the  regulation  of  the  JewiOi  republic  ;  as  in  the 
cafe  of  the  crime  againft  nature.  But  they  are  fometimtis 
inflifted  without  fuch  exprefs  warrant  or  example,  at  the 
will  and  difcretion  of  the  human  legiflature  j  as  for  forgery, 
for  theft,  and  fometimes  for  ofl^ences  of  a  lighter  kind.  Of 
thefe  we  are  principally  to  fpeak :  as  thefe  ciimes  are,  none 
of  them,  offences  againfl  natural,  but  only  againfl  focial, 
rights ;  not  even  theft  itfelf,  unlefs  it  be  accompanied  with 
violence  to  one's  houfe  or  perfon  :  all  others  being  an  in- 
fringement of  that  right  of  property,  which,  as  we  have 
formerly  feen  (m),  owes  its  origin  not  to  the  law  of  nature, 
but  merely  to  civil  fociety. 

The  pra6lice  of  inllidling  capital  punifhments,  for  offen- 
ces of  human  inflitution,  is  thus  juftified  by  that  great  and 
good  man,  Sir  Matthew  Hale  (n)j  "  AVhen  offences  grow 
*'  enormous,  frequent,  and  dangerous  to  a  kingdom  or  ft:ate, 
*'  deflrudive  or  highly  pernicious  to  civil  focieties,  and  to 
"  the  great  infecurity  and  danger  of  the  kingdom  or  its 
"  inhabitants,  fevere  punifhment,  and  even  death  itfelf,  is 
"  neceffary  to  be  annexed  to  laws  in  many  cafes  by  the 
**  prudence  of  lawgivers.'*  It  is  therefore  the  enormity,  or 
dangerous  tendency,  of  the  crime,  that  alone  can  warrant 
any  earthly  legiflature  in  putting  him  to  death  that  commits 


(1)  Gen.  ix.  6.  (n)  i  Hal.  P.  C.  i  ?. 

(m)  Book  II.  ch.  I. 
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it.  It  is  not  its  frequency  only,  or  the  difficulty  of  other- 
wife  preventing  it,  that  will  excufe  our  attempting  to  pre- 
vent it  by  a  wanton  effufion  of  human  blood.  For,  though 
the  end  of  punifhment  is  to  deter  men  from  offending,  it 
never  can  fallow  from  thence,  that  it  is  lawful  to  deter  them 
at  any  rate  and  by  any  means  ;  fince  there  may  be  unlawful 
methods  of  enforcing  obedience  even  to  the  jufleft  laws. 
Every  humane  Isgiflator  will  be  therefoje  extremely  cautious 
of  ellablifliing  laws  that  inflict  the  penalty  of  death,  efpe- 
cially  for  flight  ofiences,  or  fuch  as  are  merely  pofitive. 
He  will  expert:  a  better  reafon  for  his  fo  doing,  than  that 
loofe  one  which  generally  is  given  ;  that  it  is  found  by  for- 
mer experience  that  no  lighter  penalty  will  be  efFe£tual.  For 
is  it  found,  upon  farther  experience,  that  capital  punifliments 
arc  more  effectual?  Was  the  vait  territory  of  all  the  Ruf- 
lias  worfe  regulated  under  the  late  emprefs  Elizabeth,  than 
under  her  more  fanguinary  predeceflbrs  ?  Is  it  now,  un- 
der Catharine  II.  Icfs  civilized,  lefs  fecial,  lefs  fecure  ? 
And  yet  we  are  aflured,  that  neither  of  thefe  illultrious  prin- 
cefTes  have,  throughout  their  whole  adminiftration,  infii61:ed 
the  penalty  of  death :  and  the  latter  has,  upon  full  perfuafion 
of  its  being  ufelefs,  nay  even  pt^rnicious,  given  orders  for 
abolifhing  it  entirely  throughout  her  extenfive  dominions  (o). 
But  indeed,  were  capital  punifliments  proved  by  experit-nce 
to  be  a  fure  and  efreftual  remedy,  that  would  not  prove  the 
ncceflity  (upon  which  the  juflice  and  propriety  depend)  of 
infliding  them  upon  all  occafions  when  other  expedients 
fail.  I  fear  this  reafoning  would  extend  a  great  deal  too 
far.  For  inflance,  the  damage  done  to  our  public  roads  by 
loaded  waggons  is  univerfally  allowed,  and  many  laws  have 
been  made  to  prevent  it ;  none  of  which  have  hitherto 
proved  effedual.  But  it  docs  not  therefore  follow,  that  it 
would  be  juft  for  the  legiflature  to  infli£l  death  upon  every 
obftinate  carrier,  who  defeats  or  eludes  the  provifions  of 
former  ftatutes.  Where  the  evil  to  be  prevented  is  not  ade- 
quate to  the  violence  of  the  preventive,  a  fovereign  that 
thinks  ferioufly  can  never  juftify  fuch  a  law  to  the  didates 

(o)  Grand  inAruinions  for  framing  a  new  code  of  laws  for  the  Ruffian  em- 
pire, fee.  a  10.  r 
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of  confcience  and  liumanity.  To  ilied  the  blood  of  our 
fellow  creature  is  a  matter  that  requires  the  greateft  delibe- 
ration, and  the  fullell  conviction  of  our  own  authority  :  fcr 
life  is  the  immediate  gift  of  God  to  man  ;  which  neither  he 
can  refign,  nor  can  it  be  taken  from  him,  unlei's  by  the  com- 
m.^nd  or  permifiion  of  him  who  gave  it;  either  exprefaly  re- 
vealed, or  colledted  from  the  laws  of  nature  or  focietv,  hy 
clear  and  indifputable  demonllration. 

I  WOULD  not  be  underftood  to  deny  the  right  of  the  le- 
giflature  in  any  country  to  inforce  its  own  laws  by  the  death 
of  the  tranfgreffor,  though  perfons  of  fome  abilities  have 
doubted  it :  but  only  to  fuggefl:  a  few  hints  for  the  confidera- 
tion  of  fuch  as  are,  or  may  hereafter  become  legiilators. 
When  a  queftion  arifes,  whether  death  may  be  lawfully  in- 
liifted  for  this  or  that  tranfgrtiTion,  the  wifdom  of  the  laws 
mufh  decide  it:  and  to  tbis  public  judgment  or  detifron  all 
private  judgments  mufl  lubniit  ;  elfe  there  is  an  end  of  the 
firlt  principle  of  all  fociety  and  government.  The  guilt"  of 
blood,  if  any,  mufl  lie  at  their  doors,  wh®  mifinterpret  the 
extent  of  their  warrant ;  and  not  at  the  doors  of  the  fubjetl, 
who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  fovereign  power. 

2.  As  to  the  end,  or  final  caufe  of  human  punifhments. 
This  is  not  by  way  of  atonem.ent  or  expiation  for  the  crime 
committed  ;  for  that  muft  be  left  to  the  juft  determination 
of  the  Supreme  Being;  but  as  a  precaution  againfl  future  of- 
fences of  the  fame  kind.  This  is  effefted  three  ways:  either 
by  the  amendment  of  the  offender  himfelf ;  for  which  pur- 
pofe  all  corporal  punifhments,  fines,  and  temporary  exile,  or 
imprifonment  are  inflided  :  or,  by  deterring  others  by  the 
dread  of  bis  example  from  offending  in  the  like  way,  **  ut, 
♦*  poena  (as  Tully  (p)  exprefles  it)  ad  paucosy  metus  ad  omnes 
^^  perveniat :'*  which  gives  rife  to  all  ignominious  puniili- 
ments,  and  to  fuch  executions  of  juftice  as  are  open  and 
X^ubljc  :  or,   laftly,   by  depriving  the  party  injuring  of  the 

(p)  fro  Ckcntio.  4<J. 
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power  to  do  future  mifchief;  which  is  effected  by  either 
putting  him  to  death,  or  condemning  him  to  perpetual  con- 
finement, flavery,  or  exile.  The  lame  one  end,  of  prevent- 
ing future  crimes,  is  endeavoured  to  be  snfwered  by  each 
of  thefe  three  fpecies  of  punifliment.  The  public  gains 
equal  fecurity,  whether  the  offender  himfelf  be  amended  by 
wholefome  correftion,  or  whether  he  be  difabled  from  doing 
any  farther  harm  :  and  if  the  penalty  fails  of  both  thefe  ef- 
fects, as  it  may  do,  ftill  the  terror  of  his  example  remains  as 
a  warning  to  other  citizens.  The  method  however  of  in- 
fiidting  punifhment  ought  always  to  be  proportioned  to  the 
particular  purpofe  it  is  meant  to  ferve,  and  by  no  means  to 
exceed  it :  therefore  the  pains  of  death,  and  perpetual  difa- 
bility  by  exile,  flavery,  or  imprifonment,  ought  never  to  be 
inflitled,  but  when  the  offender  appears  incorrigible :  which 
may  be  colle£led  either  from  a  repetition  of  minuter  offen- 
ces ;  or  from  the  perpetration  of  fome  one  crime  of  deep  ma- 
lignity, which  of  itfelf  demonftrates  a  difpofition  without 
hope  or  probability  of  amendment :  and  in  fuch  cafes  it 
•would  be  cruelty  to  the  public,  to  defer  the  punifhment  of 
fuch  a  criminal,  till  he  had  an  opportunity  of  repeating  per- 
haps the  worfl  of  villanies. 

3.  As  to  the  meafure  of  human  punlfhments.  From  what 
has  been  obferved  in  the  former  articles  we  may  colled,  that 
the  quantity  of  punifhment  can  never  be  abfolutely  deter- 
mined by  any  (landing  invariable  rule ;  but  it  muft  be  left 
to  the  arbitration  of  the  legiflature  to  inflift  fuch  penalties 
as  are  warranted  by  the  laws  of  nature  and  fociety,  and 
fuch  as  appear  to  be  the  bed  calculated  to  anfwer  the  end  of 
precaution  againfl  future  offences. 

Hence  it  will  be  evident,  that  what  fome  have  fo  highly 
extolled  for  its  equity,  the  lex  talionisy  or  law  of  retaliation, 
can  never  be  in  all  cafes  an  adequate  or  permanent  rule  of 
punifliment.  In  fome  cafes  indeed  it  feems  to  be  dictated 
by  natural  reafon ;  as  in  the  cafe  of  confpiracies  to  do  an 
injury,  or  falfe  accufations  of  the  innocent:   to  which  we 

may 
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may  add  that  law  of  the  Jews  and  Egyptians,  mention- 
ed by  Jofephus  and  Diodorus  Siculus,  that  whoever 
without  fuflicient  caufe  was  found  with  any  irort.d  poirom 
in  his  cuftody,  (liould  himfelf  be  obliged  to  take  it.  But, 
in  general,  the  diflcrence  of  perfons,  place,  time,  provoca- 
tion, or  other  circumftances,  may  enhance  or  mitigate  the 
offence  ;  and  in  fuch  cafes  retaliation  can  never  be  a  pro- 
per meafure  of  juitice.  if  a  nobleman  (trikes  a  peafint,  all 
mankind  will  fee,  that  if  a  court  of  juftice  awards  a  return 
of  the  blow,  it  is  more  than  a  juft  compenfation.  On  the 
other  hand,  retaliation  may  fometimes  be  too  eafy  a  fen- 
tence  ;  as,  if  a  man  malicioully  fhould  put  out  the  remaining 
eye  of  him  who  had  loft  one  before,  it  is  too  flight  a  punifli- 
ment  for  the  maimer  to  lofe  only  one  of  his  :  and  therefore 
the  law  of  the  Locrians,  which  demanded  an  eye  for  an  eye, 
was  in  this  inftance  judicioufly  altered  j  by  decreeing,  in 
imitation  of  Solon's  laws  (q),  that  he  who  flruck  out  the 
eye  of  a  one-eyed  man,  (hould  lofe  both  his  own  in  return. 
Befides,  there  are  very  many  crimes,  that  will  in  no  Ihapc 
admit  of  thefe  penalties,  without  manifeft  abfurdity  and 
wickedncfs.  Theft  cannot  be  puniflied  by  theft,  defamation 
by  defamation,  forgery  by  forgery,  adultery  by  adultery, 
and  the  like.  And  we  may  add,  that  tbofe  inftances,  where- 
in retaliation  appears  to  be  ufed,  even  by  the  divine  authori- 
ty, do  not  really  proceed  upon  the  rule  of  exadl  retribution, 
by  doing  to  the  criminal  the  fame  hurt  he  has  done  to  his 
neighbour,  and  no  more;  but  this  correfpondence  between 
the  crime  and  punifhment  is  barely  a  confequence  from  fome 
other  principle.  Death  is  ordered  to  be  punilhed  with 
death  ;  not  becaufe  one  is  equivalent  to  the  other,  for  that 
would  be  expiation,  and  not  punilhment.  Nor  is  death  al- 
ways an  equivalent  for  death  :  the  execution  of  a  needy  de- 
crepid  affaffm  is  a  poor  fatisfadion  for  the  murder  of  a  no- 
bleman in  the  bloom  of  his  youth,  and  full  enjoyment  of 
his  friends,  his  honours,  and  his  fortune.  But  the  reafon 
upon  which  this  fentence  is  grounded  feems  to  be,  that  this 
is  the  higheft  penalty  that  man  can  inflitt,  and  tends  moft 

(q)  Pott.  Ant,  b.  I.  c,  iff. 
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to  the  fecurlty  of  the  world ;  by  removing  one  murderer 
from  the  earth,  and  fetting  a  dreadful  example  to  deter 
others  ;  fo  that  even  this  grand  inflance  proceeds  upon  other 
principles  t'^aa  thofe  of  retaliation.  And  tiuly,  if  ^ny  mea- 
fure  of  punifhmentis  to  beraken  from  the  damage  fattaincd 
by  the  fdllcrer,  the  punlfiimeat  ought  rail^.er  to  exceed  than 
equal  the  injury':  fince  it  feems  contrary  to  reafcn  and  e- 
quity,  that  the  guilty  (if  convidled)  fiiould  fuifer  np  more 
than  the  innocent  has  done  befc^e  him  ;  efpecially  as  the 
fuffering  of  the  innocent  is  palt  and  irrevocable,  that  of  the 
gu;lty  io  tuture,  contingent,  and  liiible  to  be  efcaped  or  eva- 
ded. With  regard  indeed  to  crimes  that  are  incomplete, 
which  conGlt  merely  in  the  intention,  and  are  not  yet  car- 
. ried  into  acf,  as  confpiracies  and  the  like  j  the  innocent  has 
a  chance  to  fruibate  or  avoid  the  villany,  as  the  confpirator 
has  alfo  a  chance  to  efcape  his  puniihment :  ar>d  this  may 
be  one  reafcn  why  the  lex  talionis  is  more  proper  to  be  in- 
flicted, if  at  all,  for  crimes  that  confifl:  in  intention,  than 
for  fuch  as  are  carried  into  ad.  It  feems  indeed  confonant 
to  natural  reafon,  and  has  therefore  been  adopted  as  a 
maxim  by  feveral  theoretical  writers  (r),  that  the  punifli- 
ment  due  to  the  crime  of  which  one  falfely  accufes  another, 
lliould  be  inflicted  on  the  perjured  informer.  Accordingly, 
when  it  was  once  attempted  to  introduce  into  England  the 
law  of  retaliition,  it  was  intended  as  a  puniihment  for  fuch 
only  as  preferred  malicious  accufations  againft  others  :  it 
being  enacted  by  ftatute  37  Edw.  III.  c.  18.  that  fuch  as 
preferred  any  fuggeflions  to  the  king's  great  council  fhould 
put  in  fureties  of  taliation  ;  that  is,  to  incur  the  fame  pain 
that  the  other  Ihould  have  had,  in  cafe  the  fuggeftion  were 
found  untrue.  But,  after  one  year's  experience,  this  punifli- 
ment  of  taliation  was  rejected,  and  imprifonment  adopted  in 
its  ftead  (s). 

But  though  from  what  has  been  faid  it  appears,   that 
there  cannot  be  any  regular  or  determinate  method  of  rating 

(r)  Beccar.  c.  15.  {^)  Stat.  jS.  EJvv.  Ill,  c.  9. 
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the  quantity  of  punifliments  for  crimes,  by  any  one  uniform 
rule;  but  they  nuift  b.'  referred  to  the  will  and  difcretiou 
of  the  legiflarive  power  :  yet  there  are  feme  general  princi- 
ciples,  drawn  from  the  mture  and  circui.iftancts  of  ih' 
crime,  that  may  be  of  fome  aifidance  in  allotting  it  an  ade- 
quate punifhment. 

As,  firlt,  with  regird  to  the  cV^c7  of  it :  for  tlie  greater 
and  more  exalted  the  object  of  an  injury  is,  the  more  care 
fliould  be  taken  to  prevent  that  injury,  and  of  courfe  under 
this  aggravation  the  punifliment  fliould  be  more  feverc. 
Therefore  treafon  in  confpiring  the  ^/«^'s  death  is  by  the 
Englifh  law  punifhed  with  greater  rigour  than  even  adlually 
kilhnj?  any  private  fubje£l.  And  yet,  generally,  a  defign  to 
tranfgrefs  is  not  fo  flagrant  an  enormity,  as  the  a£tual  com- 
pletion of  that  defign.  For  evil,  the  nearer  we  approach  it, 
is  the  more  difagieeable  and  fliocklng  -,  fo  that  it  requires 
more  obftinacy  in  wickednefs  to  perpetrate  an  unlawful 
aftion,  than  barely  to  entertain  the  thought  of  it :  and  it  is 
an  encouragement  to  repentance  and  remorfe,  even  till  the 
laft  ftage  of  any  crime,  that  it  never  is  too  late  to  retraft ; 
and  that  if  a  man  flops  even  here,  it  is  better  for  him  than 
if  he  proceeds  :  for  which  reafons  an  attempt  to  rob,  to 
ravifh,  or  to  kill,  is  far  lefs  penal  than  the  actuii  robbery, 
rape,  or  murder.  But  in  the  cafe  of  a  treafonable  confpira- 
cy,  the  objfft  whereof  is  the  king's  majefty,  the  bare  in- 
tention will  dcferve  the  higheft  degree  of  fevcrlty:  not  be- 
caufe  the  intention  is  equivalent  to  the  a£l  itfelf;  but  be- 
caufe  the  greateft  rigour  is  no  more  than  adequate  to  a  trea- 
fonable purpofe  of  tht  heart,  and  there  is  no  greater  left  to 
inflidt  upon  the  adlual  execution  itfelf. 

Again  :  the  violence  of  paffion,  or  temptation,  may 
fometimes  alleviate  a  crime  ;  as  theft,  in  cafe  of  hunger,  is 
far  more  worthy  of  compaffion,  than  when  committed 
through  avarice,  or  to  fupply  one  in  luxurious  exceffcs.  To 
kill  a  man  upon  fudden  and  violent  refentment  is  lefs  penal 
than  upon  cool  deliberate  malice.  The  age,  education,  and 
character  of  the  offender ;  the  repetition  (or  otherwife)  of 

the 
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the  offence  ;  rhe  time,  the  place,  the  company,  wherein  it 
was  comiTiittcdi  all  thefe  and  a  thoufand  other  incidents, 
may  aggravate  or  extenuate  the  crime  (t). 

Farthlr  :  as  punilhments  are  chicily  intended  for  the 
prevention  of  iuture  cri.>K>,  it  is  but  leafenable  that  among 
crimes  of  different  natures  thofe  fhculd  be  mcfl  fevcreiy 
puijiflied,  wlich  are  the  moft  dcllruclive  of  the  public  fafety 
and  happinefs  (v) :  and  among  ciimes  of  an  equal  maligni- 
ty, tliofe  which  a  m  in  has  the-moft  frequent  and  eafy  op- 
portunities of  committiiig,  which  cannot  be  fo  eafily  guard- 
ed a-^aipfl  as  others,  and  which  therefore  the  offender  has 
the  llrongeil  inducement  to  commit :  according  to  what 
Cicero  obferves  (u),  "  eafunt  animadvertenda  peccata  maxi- 
"  me,  quae  diJlcilUme  praecaventur."  Hence  it  is,  that  for 
a  feivant  to  rob  his  maftcr  is  in  more  cafes  capital,  than  for 
a  fcranger :  if  a  ferrant  kills  his  mafter,  it  is  a  fpecies  of 
treafon ;  in  another  it  is  only  murder :  to  (leal  a  handker- 
chief, or  other  trifle  of  above  the  value  of  twelve  pence,  pri- 
vately from  one's  perfon,  is  made  capital ;  but  to  carry  off 
a  load  of  corn  from  an  open  field,  though  of  fifty  times 
grater  value,  is  punlilied  with  tranfportation  only.  And, 
in  the  iflind  of  Man,  this  rule  was  formerly  carried  fo  far, 
that  to  take  away  an  horie  or  an  ox  was  there  no  felony, 
but  a  trefpafs ;  becaufe  ot  the  difficulty  in  that  little  ter- 
ritory to  conceal  them  or  carry  them  off:  but  to  fleal  a  pig 
or  a  fowl,  which  is  eafily  done,  was  a  capital  mifdemefnor, 
and  the  offender  was  punifhed  with  death  (w). 

Lastly,  as  a  conclufion  to  the  whole,  we  may  obferve 
that  punifhments  of  unreafonable  feverity,  efpecially  when 
indifcriminately  inflicled,  have  lefs  effe£l  in  preventing 
crimes,  and  amending  the  manners  of  a  people,  than  fuch 
as  are  more  merciful  in  general,  yet  properly  intermixed 

(t)  Thus  demoOhenes  (in  his  orati-  as  well  as  citizens;  and  that  in  the 

on  againll:  r.Iidias)  finely  works  up  the  temple,  whither  the  duty  of  my  office 

aggravations  of  the  iniult  he  had  re-  called  me." 

ceived.     "  I  was  abufed,  lays  he,  by  (v)  Bcccar.  c.  6. 

"  my  enemy,  in  cold  bbot^,  out  of  {w)  fro  Sexto  RojVio^^o, 

*•  malice,   not  by  heat  of  wine,  in  the  (w)  4  left.  185. 
♦•  morning,  publicly,  before  ftrangers 

■with 
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with  due  difllnflions  of  ftveiity.  It  is  the  fentlment  of  an 
ingenious  writer,  who  fcems  to  have  well  ftudied  the  fprings 
of  human  adion  (x),  that  crimes  are  more  efFeclually  pre- 
vented by  the  certainty^  than  hy  ihtfeverityy  of  punilhment. 
For  the  exccflive  feverity  of  laws  (fays  Montelquicu)  (y), 
hinders  rheir  execution  :  when  the  punifhmeqt  furpafles  all 
meafure,  the  public  will  frequently,  out  of  humanity,  prefer 
impunity  to  it.  Thus  alfo  the  Itatute  i  Mar.  ft.  i.  c.  i. 
recites  in  its  preamble,  '<  that  the  ftate  of  every  king  con- 
"  fifts  more  alTuredly  in  the  love  of  the  fubjecl  towards 
"  their  prince,  than  in  the  dread  of  laws  made  with  rigor- 
"  ous  pains  ;  and  that  laws  made  for  the  prcfervation  of  tiie 
*'  comrtionwealth,  without  great  penalties,  are  more  often 
"  obeyed  and  kept,  than  laws  made  with  extreme  punifn- 
*'  ments."  Happy  had  it  been  for  the  nation,  if  the  fubfe- 
quent  pratlice  of  that  deluded  princefs  in  matters  of  reli- 
gion, had  been  correfpondent  to  thefe  fenti ments  of  herfelf 
and  parliament,  in  matters  of  ilate  and  government !  We 
may  farther  obferve,  that  fanguinary  laws  are  a  bad  fymptom 
of  the  diftemper  of  any  ftate,  or  at  leaft  of  its  weak  confti- 
tution.  The  laws  of  tlie  Roman  kings,  and  the  twelve  ta- 
bles of  the  decemviriy  were  full  of  cruel  punifhments.  The 
Porcian  law,  which  exempted  all  citizens  from  fentence  of 
death,  filently  abrogated  them  all.  In  this  period  the  republic 
flouriflied :  under  the  emperors  fevere  punifhments  were  re- 
vived ;  and  then  the  empire  fell. 

It  is  moreover  abfurd  and  impolitic  to  apply  the  Time 
puniftiment  to  crimes  of  different  malignity.  A  multitude 
of  fanguinary  laws  (befides  the  doubt  that  may  be  enter- 
tained concerning  the  right  of  making  them)  do  likewife 
prove  a  manifeft  defedi:  either  in  the  wifdom  of  the  legifla- 
tive,  or  the  ftrength  of  the  executive  power.  It  is  a  kind 
of  quackery  in  government,  and  argues  a  want  of  folid  fkill, 
to  apply  the  fame  univerfal  remedy,  the  ultimum  fuppliciumy 
to  every  cafe  of  difficulty..  It  is,  it  muft  be  owned,  much 
eafier  to  extirpate  than  to  amend  mankind  :  yet  that  magi- 

(x)  Becoar.  c.  7,  (y)-  Sp.  L.  b.  6.  c,  13. 
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trate  miift  be  efc-'enied  b?rh  a  weak  and  a  cruel  fur?eon,  who 
cuts  off  every  limb,  which  through  ignorance  or  indolence  he 
will  not  attempt  to  cure.  It  has  been  therefore;  ingeniioufly 
propofcd  (z),  that  in  every  flate  a  fcUe  of  crimes  fliould  be 
formed,  with  a  correfponding  fcale  of  puniihments,  defcend- 
'tvg  from  the  greateft.  to  the  leaft  ;  but  if  that  be  too  roman- 
tic an  idea,  yet,  at  leaft,  a  wife  legiflator  will  mark  the  prin- 
cipal divjilons,  and  not  affign  penalties  of  the  firfl  degree  to 
offences  of  an  inferior  rank.  Where  men  fee  no  diftinO-ion- 
made  in  the  nature  and  gradations  of  punifl:iment,  the  gene- 
rality will  be  led  to  conclude  there  is  no  dillinftion  in  the 
guilt.  Thus,  in  France,  the  punifliment  of  robbery,  either 
with,  or  without  murder,  is  the  fame  (a):  hence  it  is,  that 
though  perhsps  they  are  tlierefore  fubjetl  to  fewer  rcbberies, 
yet  they  never  rob  but  they  alfo  murder.  In  China,  murder- 
ers are  cut  to  pieces,  and  robbers  not :  hence  in  that  coun- 
tiy  they  never  murder  on  the  highway,  though  they  often" 
rob.  And,  in  England,  befidcs  the  additional  terrors  of  a 
fpeedy  execution,  and  a  fubfequent  expofure  or  difleftion, 
robbers  have  a  hope  of  tranfnortation,  which  feldom  is  ex- 
tended to  murderers.  This  has  the  fame  effe<fl  here  as  in 
China,  in  preventing  frequent  alTdffination  and  {laughter. 

Yet,  though  in  this  imlance  we  may  glory  in  the  wif- 
dom  of  the  Englifh  law,  we  fliall  find  it  more  difficult  to 
judify  the  frequency  of  capital  punifliment  to  be  found 
therein  ;  infii61:ed  (perhaps  inattentively)  by  a  multitude  oF 
fucceifive  independent  fiatutes,  upon  crimes  very  different 
in  their  natures.  It  is  a  melancholy  truth,  that  among  the 
variety  of  atlions  which  men  are  daily  liable  to  commit,  no 
lefs  than  an  hundred  and  fixty  have  been  dechired  bya£t  of 
parliament  (b)  to  be  felonies  without  benefit  of  clergy  ;  or, 
in  other  words,  to  be  worthy  of  inftant  death.  So  dread- 
ful a  lift,  inftead  of  diniinifliing,    increafes  the  number  of 

(2)  Beccar.  c.  6.  tutes   (tit.  felony)  and  iIk  ads  wliidi' 

(a)  Sp.  1..  b.  6.  c.  x6.  have  fince  been  made. 

(b)  See  Ruffbead's  index  to  the'fta- 

ofFenders*- 
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offenders.  The  injured,  through  compalfion,  will  often  for- 
bear to  profecute :  juries,  through  compafTion,  will  fome- 
times  forget  their  oaths,  and  either  acquit  the  guilty,  or  mi- 
tigate the  nature  of  the  offence:  and  judges,  through  com- 
paffion,  will  rcfpitc  one  half  of  the  convidts,  and  recommend 
them  to  the  royal  mercy.  Among  fo  many  chances  of  e- 
fcaping,  the  needy  and  hardened  offender  overlooks  the  mul- 
titude that  fuffer  j  he  boldly  engages  in  fome  defperate  at- 
tempt, to  relieve  his  wants  or  fupply  his  vices  ;  and,  if  un- 
cxpe61:edly  the  hand  of  juftice  overtakes  him,  he  deems  him- 
felf  peculiarly  unfortunate,  in  falling  at  laft  a  facrifice  to 
thofe  laws,  which  long  impunity  has  taught  him  to  contemn. 
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Chapter    the    second. 


Of  the  persons  CAPABLE  of  committing 
CRIMES. 


TTAVING,  in  the  preceding  chapter,  confidered  in  general 
the  nature  of  crimes  and  puniftiments,  we  are  next  led, 
in  the  order  of  our  diftribution,  to  inquire  what  perfons  are, 
or  are  not,  capable  of  committing  crimes  j  or,  which  is  all 
one,  who  are  exempted  from  the  cenfures  of  the  law  upon 
the  commifTion  of  thofe  a<Sls,  which,  in  other  perfons,  would 
be  feverely  punifhcd.  In  the  procefs  of  which  inquiry,  we 
muft  have  recourfe  to  particular  and  fpecial  exceptions :  for 
the  general  rule  is,  that  no  perfon  (hall  be  excufed  from  pu- 
nifliment  for  difobedience  to  the  laws  of  his  country,  except- 
ing fuch  as  are  exprefsly  dtfined  and  exempted  by  the  laws 
themfelves. 

All  the  feveral  pleas  and  excufes,  which  prote£l:  the 
committer  of  a  forbidden  a6t  from  the  punifhment  which 
is  otherwife  annexed  thereto,  may  be  reduced  to  this  fingle 
confideration,  the  want  or  defe£l  of  ivill.  An  involuntary 
acV,  as  it  has  no  claim  to  merit,  fo  neither  can  it  induce 
any  guilt  :  the  concurrence  of  the  will,  when  it  has  its 
choice  either  to  do  or  to  avoid  the  fadl  in  queftion,  be- 
ing the  only  thing  that  renders  human  adions  either  praife- 

worthy 


Ch.  2.  Wrongs.  21 

"worthy  or  culpable.  Indeed,  to  make  a  complete  crime, 
cognizable  by  human  laws,  there  muft  be  both  a  will  and  sn 
aft.  For  though,  in  foro  conjcientiae y  a  fixed  defign  or  will 
to  do  an  unlawful  a£l  is  almo(t  as  heinous  as  the  commiiBon 
of  it,  yet,  as  no  temporal  tribunal  can  fearch  the  heart,  or 
fathom  the  intentions  of  the  mind,  otherwife  than  as  they 
are  demonftraced  by  outward  atYions,  it  therefore  cannot  pu- 
nifh  for  what  it  cannot  know:  for  which  reafon,  in  all 
temporal  jurifdi6lious,  an  overt  a6l,  or  fome  open  evidence 
of  an  intended  crime  is  neccflary,  in  order  to  demonftrate 
the  depravity  of  the  will,  before  the  man  is  liable  to  punifn- 
ment.  And,  as  a  vifious  will  without  a  vitious  a£l  is  no  ci- 
vil crime,  fo,  on  the  other  hand,  an  unwarrant.ible  acl  with- 
out a  vitious  will  is  no  crime  at  all.  So  that  to  conftitute  a 
crime  againft  human  laws,  there  mult  be,  firft,  a  vitious 
will ;  and,  fecondly,  an  unlawful  acl  cunftquent  upon  fuch 
vitious  will. 

Now  there  are  three  cafes,  in  which  the  will  does  not 
join  with  the  a£l:  :  i.  Where  there  is  a  defe<Sl  of  under- 
ftanding.  For  where  there  is  no  difcernment,  there  is  no 
choice  ',  and  where  there  is  no  choice  there  can  be  no  a£t 
c-f  the  will,  which  is  nothing  elfe  but  a  determination  of 
one's  choice,  io  do  or  to  abitain  from  a  particular  a6lion  : 
he  therefore  that  has  no  underflanding,  can  have  no  will 
to  guide  his  conducl.  2.  Where  there  is  under ftanding  and 
will  fufficient,  refiding  in  the  party ;  but  not  called  forth 
and  exerted  at  the  time  of  the  adion  done :  which  is  the 
cafe  of  all  offences  committed  by  chance  or  ignorarce. 
Here  the  will  fits  neuter  ;  and  neither  concurs  with  the  Eft, 
nor  difagrees  to  it.  3.  Where  the  adlion  is  conflrained  by 
fome  outward  force  and  violence.  Here  the  will  counter- 
adls  the  deed  ;  and  is  fo  far  from  concurring  with,  that  it 
loaths  and  difagrees  to,  what  the  man  is  obliged  to  perform. 
It  will  be  the  bufinefs  of  the  prefent  chapter  briefly  to  con- 
fider  all  the  feveral  fpecies  of  defed  in  will,  as  they  fall  un- 
der fome  one  or  other  of  thefe  general  heads:  as  infancy, 
idiocy,  lunacy,  and  intoxication,  which  fall  under  the  firfl 
clafs ;   misfortune,  and  ignorance,  which  may  be  referred 
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to  the  fecond  ;  and  compulfipn  or  neccflity,  which  may  pro- 
perly rank  in  the  third. 

I.  First,  we  will  confider  the  cafe  of  infancy ^  or  nonage  j 
which  is  a  defe£l  of  the  underftanding.  Infants,  under  the 
age  of  difcretion,  ought  not  to  be  puniflied  by  any  criminal 
profecution  whatever  (a).  What  the  age  of  difcretion  is, 
in  various  nations,  is  matter  of  fome  variety.  The  civil 
law  diftinguifhed  the  age  of  minors,  or  thofe  under  twenty- 
five  years  old,  into  three  ftages :  infantia,  from  the  birth 
fill  feven  years  of  age-,  piieritia,  from  feven  to  fourteen; 
and  pubertas  from  fourteen  upwards.  The  period  of  pue- 
ritia^  or  childhood,  was  Egain  fubdivided  into  two  equal 
parts  ;  from  feven  to  ten  and  an  half  was  aetas  infantiae 
proxima  :  from  ten  and  an  half  to  fourteen  was  aetas  puber- 
tati  proxima.  During  the  fir  ft  llnge  of  infancy,  and  the  next 
half  ftage  of  childhood,  infantiae  proxima^  they  were  not 
punifhable  for  any  crime  (b).  During  the  other  half  ftage 
of  childhood,  approaching  to  puberty,  from  ten  and  an  half 
to  fourteen,  they  were  indeed  punilliable,  if  found  to  be  doli 
capaccs^  or  capable  of  mifchief ;  but  with  many  mitigation?, 
and  not  with  the  utmoft  rigor  of  the  law.  During  the  laft 
ftage  (at  the  age  of  puberty,  and  afterwards)  minors  were 
liable  to  be  puniflied,  as  well  capitally,  as  otherwife.. 

The  law  of  England  does  in  fome  cafes  priviledge  an  in- 
fant, under  the  age  of  twenty-one,  as  to  common  mifde- 
m^fnors  ;  fo  as  to  efcape  fine,  imprifonment,  and  the  like: 
and  particularly  in  cafes  of  omiifion,  as  not  repairing  a 
bridge,  or  a  highway,  and  other  fimilar  offences  (c) :  for, 
not  having  the  command  of  his  fortune  till  twenty-one,  he 
wants  the  capacity  to  do  thofe  things  which  the  law  re- 
quires. I5ut  where  there  is  any  notorious  breach  of  the 
peace,  a  riot,  battery,  or  the  like,  (which  infants,  when 
full  grown,  are,  at  kafl,   as  liable  as  others  to  commit)    for 

(a)   1  Hawk.  P.  C.  z.  (c)   i  Hal.  P.  C.  jo,  ii,  zi. 

(bj  Irij}.  3.  JO.  10. 
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thefe  an  infant,  above  the  age  of  fourteen,  is   equally  liable 
to  fuffer,  as  a  perfon  of  the  full  age  of  twenty-one. 

With  regard  to  capit;il  crimes,  the  law  is  flill  more  nai- 
Tiute  and  circumfpedl  *,  diftinguifhing  with  greater  nicety  the 
fcveral  degrees  of  age  and  difcretion.  By  the  antieivt  Saxon 
Jaw,  the  age  of  twelve  years  was  eftablilhed  for  the  age 
of  poflible  difcretion,  when  firfl  the  undcrftanding  might 
open  (d) :  and  from  thence  till  the  offender  was  fourteen,  it 
wiis  aetas  pubericiti  proxim^y  in  which  he  might,  or  might 
not,  be  guilty  of  a  crime,  according  to  his  natural  capacity 
or  incapacity.  This  was  the  dubious  ilage  of  difcretion  ; 
but,  under  twel\^e,  it  was  held  that  he  could  not  be  guilty 
in  will,  neither  after  fourteen  could  he  be  fuppofed  innocent, 
of  any  capital  crime  which  he  in  fa6l;  committed.  But  by 
the  law,  as  it  now  fLand*;,  and  has  ftond  at  leall  ever  (ince 
rhe  time  of  Edward  the  third,  the  capacity  of  doing  ill,  or 
<:o;itra(9.ing  guilt,  is  not  fo  much  meafured  by  years  and 
days,  as  by  the  flrengrh  of  the  delinquent's  underftand'ing 
and  judgment.  For  one  lad  of  eleven  years  old  may  have  as 
much  cunning  as  another  of  fourteen;  and  in  thefe  cafes 
our  maxim  is,  that  •*  tnalitiafupplct  aetatem."  Under  feven 
years  of  age  indeed  an  infant  cannot  be  guilty  of  felony  (e)  j 
for  then  a  felonious  di''cretion  is  almofl  an  impofTibility  in 
nature:  but  at  eight  years  old  he  may  be  guilty  of  felony  (f). 
Alfo,  under  fourteen,  though  an  infant  fnali  he  pri7na  facie 
adjudged  to  be  doli  incapax ;  yet  if  it  appear  to  the  court 
and  jury,  that  he  was  doli  capax^  and  could  difcern  between 
good  and  evil,  he  may  be  convicted  and  fuffer  death.  Thus 
a  girl  of  thirteen  has  been  burnt  for  killing  her  miftrefs  : 
and  one  boy  of  ten,  and  another  of  nine  years  old,  who  had 
killed  their  companiorjs,  have  been  fentenced  to  death,  and 
he  often  years  a£cually  hanged  ;  becaufe  it  appeared  upon 
their  trials,  that  the  one  hid  himfelf,  and  the  other  hid  the 
body  he  had  killed  j  which  hiding  manifefted  a  confciouf- 
nefs    of  guilt,    and  a  difcretion    to  difcern  between   good 

(d)  LL.  AthelJlan.WAk.  65.  (f)  Dalt.  Tuft.  c.  147. 

(e)  Mirr.  c.  4.  left.  16.  i  Hal.  P.  C.  zy, 
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and  evil  (g).  And  there  was  an  inftance  in  the  lafl  centu- 
ry, where  a  boy  of  eight  years  old  was  tried  at  Abingdori 
for  firing  two  barns  ;  and,  it  appearing  that  he  had  malice, 
revenge,  and  cunning,  he  was  found  guilty,  condemed,  and 
hanged  accordingly  (h).  Thus  alfo,  in  very  modern  times, 
a  boy  of  ten  years  old  was  convided  on  his  own  confefTion 
of  murdering  his  bedfellow  ;  there  appearing  in  his  whole 
behaviour  plain  tokens  of  a  mifchievous  difcretion  :  and,  as 
the  fparing  this  boy  merely  on  account  of  his  tender  years 
might  be  of  dangerous  confequence  to  the  public,  by  pro- 
pagating a  notion  that  children  might  commit  fuch  atroci- 
ous crimes  with  impunity,  it  was  unanimoufly  agreed  by 
all  the  judges  that  he  was  a  proper  fubjecl  of  capital  pu- 
nifhment  (i).  But,  in  all  fuch  cafes,  the  evidence  of  that 
malice,  which  is  to  fupply  age,  ought  to  be  flrong  and  clear 
beyond  all  doubt  and  contradiction. 

II.  The  fecond  cafe  of  a  deficiency  in  will,  which  excufes 
from  the  guilt  of  crimes,  arifes  alfo  from  a  defe£tive  or 
vitiated  underftanding,  viz.  in  an  idiot  or  a  lunatic.  For  the 
rule  of  law  as  to  the  latter,  which  may  eafily  be  adapted 
alfo  to  the  former,  is,  that  "  furio/iis  furore  foium  pwiitur." 
In  criminal  cafes,  therefore,  idiots  and  lunatics  are  not  charge- 
able for  their  own  a6ls,  if  committed  when  under  thefe 
incapacities :  no,  not  even  for  treafon  itfelf  (k).  Alfo,  if 
a  man  in  his  found  memory  commits  a  capital  offence,  and 
before  arraignment  for  ir,  he  becomes  mad,  he  ought  not 
to  be  arraigned  for  it ;  becaufe  he  is  not  able  to  plead  to  it 
■with  that  advice  and  caution  that  he  ought.  And  if,  after 
he  has  pleaded,  the  prifoner  becomes  mad,  he  {hall  not  be 
tried  ;  for  how  can  he  make  his  defence  ?  If,  after  he  be 
tried  and  found  guilty,  he  lofes  his  fenfes  before  judgment, 
judgment  (hall  not  be  pronounced  ;  and  if,  after  judgment, 
he  becomes  of  nonfane  memory,  execution  fliall  be  flayed  : 
for  peradventure,  fays  the  humanity  of  the  Englifli  law, 
had  the  prifoner  been  of  found  memory,  he  might  have 

(g)  I  Hal.  P  C.  j.(J,  17-  (i)Fofler.  71. 

(h)  Emlyn  on  i  Hal.  ]'.  C.jls-  (k)  }  Inft-  6. 
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alledgcd  fomethlng  in  flay  cf  judgment  or  execution  (I). 
Indeed,  in  the  bloody  reign  of  Henry  the  eighth,  a  ftaiute 
was  made  (m),  which  enabled,  that  if  a  perfon,  being 
compos  mentis,  fhould  commit  high  treafon,  and  after  fall 
into  madnefs,  he  might  be  tried  in  his  abftnce,  and  fhouM 
fufFer  death,  as  if  he  were  of  perfect  memory.  But  this 
favage  and  inhuman  law  was  repealed  by  the  ftatute  i  &  2 
Ph.  &  M.  c.  ic.  For,  as  is,obfervedby  fir  Edward  Coke  (n), 
**  the  execution  of  an  offender  is  for  example,  ut  poena  ad 
*'  paucos,  metus  ad  omnes  perveniat :  but  fo  it  is  not  when  a 
**  madman  is  executed  ;  but  fhouid  be  a  mifcrable  fpe«Sl:a- 
•*  cle,  both  againfl:  law,  and  of  extreme  inhumanity  and 
•'  cruelty,  and  can  be  no  example  to  others."  But  if  there 
be  any  doubt,  whether  the  party  be  compos  or  nor,  this  fhail 
be  tried  by  a  jury.  And  if  he  be  fo  found,  a  total  idiocv, 
or  abfolute  infanity,  excufes  from  the  guilt,  and  of  courfe 
from  the  punifhment,  of  any  criminal  a£lion  committed 
under  fuch  deprivation  of  the  fenfes  :  but  if  a  lunatic  hath 
lucid  intervals  of  underftanding,  he  flrall  anfwer  for  what 
he  does  in  thofc  intervals,  as  if  he  had  no  deficiency  [q). 
Yet  in  the  cafe  of  abfolute  madmen,  as  they  are  not  an- 
fwerable  for  their  actions,  they  fhouid  not  be  permitted  the 
liberty  of  acting  unlefs  under  proper  control:  and,  in  par- 
ticular, they  ought  not  to  be  fulFered  to  go  loofe,  to  the 
terror  of  the  king's  fubjefts.  It  was  the  doctrine  of  our 
antient  law,  that  perfons  deprived  of  their  reafon  might  be 
confined  till  they  recovered  their  fenfes  (p),  without  wait- 
ing for  the  forms  of  a  commifFion  or  other  fpecial  authority 
from  the  crown  :  and  now,  by  the  vagrant  adts  (q),  a  me- 
thod is  chalked  out  for  imprifoning,  chaining,  and  fending 
them  to  their  proper  homes. 

IIT.  Thirdly;  as  to  artificial,  voluntarily  contrafted 
madnefs,  by  drtinkennefs  or  intoxication,  which,  depriving 
men  of  their  reafon,  puts  them  in  a  temporary  phrenzy ; 
«3ur  law  looks  upon  this  as  an  aggravation  of  the  offence, 

(1)  I  Ha!,  p.  C.  34.  •  (o)  I  Hnl.  P.  C.  31. 

(m)  3  J  Hen.  VIII.  c.  Jo.  (p)  Bro.  Ahr.  tit.  comtc  loi. 

(n)3lnft.  (?.  (q)i7Geo.  II.  c.  s. 
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leather  than  as  an  cxcufe  for  any  criminal  mifbehaviour. 
A  drunkard,  f^iys  fir  Edward  Coke  (r),  who  is  voluntarius 
dcienipn  hath  no  priviledge  thereby  ;  but  what  hurt  or  ill 
foever  he  doth,  his  drunkennefs  doth  aggravate  it :  nam  omne 
crime}!  ebrictas^  et  incendity  et  detegit.  It  hath  been  cbler- 
•  ved,  that  the  real  ufe  of  ftrong  liquors,  and  the  abufe  of 
them  by  drinking  to  excefs,  depend  much  upon  the  tempera- 
ture of  the  climate  in  which  we  live.  The  fame  indulgence, 
which  may  be  neceffary  to  make  the  blood  move  in  Nor- 
way, would  make  an  Italian  mad.  A  German,  therefore, 
fays  the  prefident  Montefquieu(s),  drinks  through  cuftom, 
founded  upon  conflitutional  neceffity  ;  a  Spanir.rd  drinks 
through  choice,  or  out  of  the  mere  wanlonnefs  of  luxury: 
and  drunkennefs,  he  adds,  ought  to  be  more  feverely  pu- 
niilied,  where  it  makes  men  mifchievous  and  mad,  as  in 
Spain  and  Italy,  than  where  it  only  renders  them  ftupid  and 
heavy,  as  in  Germany  and  more  northern  countries.  And 
accordingly,  in  the  warmer  climate  of  Greece,  a  law  of 
Pittacus  enadled,  '*  that  he  who  committed  a  crime,  when 
*'  drunk,  fhould  receive  a  double  punifliment ;"  one  for  the 
crime  itfelf,  and  the  other  for  the  ebriety  which  prompted 
him  to  comm.it  it  (t).  The  Roman  law  indeed  made  great 
allowances  for  this  vice  :  "  per  vinum  delapfis  capitalis  poena 
remittitur  (u).  But  the  law  of  England,  confidering  how 
eafy  it  is  to  counterf:rit  this  excufc,  and  how  weak  an  excufe 
it  is,  (though  real)  will  not  fufFer  any  man  thus  to  priviledge 
one  crime  by  another  (w). 

IV.  A  FOURTH  deficiency  of  will,  is  where  a  man  com- 
mits an  unlawful  a£l  by  misfortune  or  chance,  and  not  by  de- 
fign.  Here  the  wiil  obferves  a  total  neutrality,  and  does 
not  co-operate  with  the  deed  \  which  therefore  wants  one 
main  ingredient  of  a  crime.  Of  this,  when  it  affefts  the 
life  of  another,  we  fliall  find  more  occafion  to  fpeak  here- 
after;  at  prefent,  only  obferving,  that  if  any  accidental 
mifchief  happens   to  follow   from   the   performance   of    a. 

(r)  I  Inft.  247.  (u)  Ff.  49. 16.  <S. 

(s)  Sp.  L.  b.  14.  c   to.  (w)  Plowd.  19. 

(r)  Putt".  L.  of  N.b.  8.C.3. 
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lawful  act,  the  party  ftands  excufed  from  all  guilt :  \vx  if 
a  man  be  doing  any  thing  tinlawful^  and  a  confeqiiencc  cn- 
fues  which  he  did  not  fcrefec  or  intend,  as  the  death  of  a 
man  or  the  like,  his  \<'ant  of  forefight  (hall  be  no  excufe  ; 
for,  being  guilty  of  one  offence,  in  doing  antecedently  what 
is  in  itfelf  unlawful,  he  is  criminally  giulty  of  whatever 
confcquence  may  follow  the  firft  miPjehaviour(x). 

V.  Fifthly,  ignorance  or  miflake  is  another  defe6l  of 
will ;  when  a  man,  intending  to  do  3  lawful  aci,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  acting 
feparately,  there  is  not  that  conjundlion  betiveen  them, 
which  is-necefiary  to  form  a  criminal  acl.  lint  this  muft 
be  an  ignorance  or  midake  of  fi:c'l,  and  not  an  error  in 
point  of  law.  As  if  a  man,  intending  to  kill  a  thief  or 
houftbreaker  in  his  own  houfc,  by  miftake  kills  one  of  his 
own  family,  this  is  no  criininal  ailion  (y) :  but  if  a  man 
thinks  he  has  a  right  to  kill  a  perfon  excommunicated  or 
outlawed,  wherever  he  meets  him,  and  does  fo  ;  this  is  wil- 
ful murder.  For  a  miftake  in  point  of  law,  which  every 
perfou  of  dlfcretion  not  only  may,  but  is  bound  and  prc-< 
fumed  to  know,  is  in  criminal  cafes  no  fort  of  defence. 
Ignorantia  jiiris^  quod  qui/que  tenctur  fclre^  neminem  excvfaty 
is  as  well  the  maxim  oi  our  own  law  (z),  as  it  was  of  th"^ 
Roman  (a). 

VI.  A  SIXTH  fpecies  of  defe6l  cf  will  is  that  arifing 
fiom  compiilfion  and  inevitable  necejjity.  Thefe  are  a  con- 
flraint  upon  the  will,  whereby  a  man  is  urged  to  do  that 
which  his  judgment  difapproves;  and  which,  it  is  to  be 
prefumed,  his  will  (if  left  to  itfelf)  would  reje«Sl:.  As  pii- 
niHiments  are  therefore  only  infiicled  for  the  abufc  of  that 
iiree-vvill,  which  Gcd  has  given  to  man,  it  is  highly  juit 
and  equitable  that  a  man  fliould  be  excufcd  for  thofe  ads 
which  are  done  through  unavoidable  force  and  compuUiou. 

fx)  I  Hal.  p.  C.  39.  (j)  P!o*a.  ^4?. 

(y)  Crc  Car.  538.  (h)  Ff.  n.  6.  p. 
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I.  Of  this  nature,  in  the  firft  place,  is  the  obligation  of 
civil  fubje^ioiiy  whereby  the  inferior  is  conftrained  by  the 
fuperior  to  atl  contrary  to  what  his  own  reafon  and  inclina- 
tion would  fuggeft:  as  when  a  legillator  eftablifhes  iniquity 
by  a  law,  and  commands  the  fubje6t  to  do  an  aft  contrary 
to  religion  or  found  morality.  How  far  this  excufe  will  bt: 
admitted  in  faro  confcientiae^  or  whether  the  inferior  in  this 
cafe  is  not  bound  to  obey  the  divine,  rather  than  the  human 
law,  it  is  not  my  buGnefs  to  decide ;  though  the  queftion  I 
believe,  among  the  cafuifts,  will  hardly  bear  a  doubt.  But 
bowever  that  may  be,  obedience  to  the  laws  in  being  is  un- 
doubtedly a  fuflicitnt  extenuation  of  civil  guilt  before  the 
municipal  tribunal.  The  (heriff,  who  burnt  Latimer  and 
Kidley,  in  the  bigotted  days  of  queen  Mary,  was  not  liable 
to  punifhment  from  Elizabeth,  for  executing  fo  horrid  an 
office  J  being  juflified  by  the  commands  of  that  magiflracy, 
which  endeavoured  to  reftore  fuperftition  under  the  holy 
aufpices  of  its  mercilefs  filler,  Perfecution. 

As  to  perfons  in  private  relations ;  the  principal  cafe, 
where  conftraint  of  a  fuperior  is  allowed  as  an  excufe  for 
criminal  mifcondu£l:,  is  with  regard  to  the  matrimonial 
fubjeflion  of  the  wife  to  her  hufband :  for  neither  a  fon  or 
a  fervant  are  cxcufed  for  the  commiffion  of  any  crime, 
whether  capital  or  otherwife,  bv  the  command  or  coercion 
of  the  parent  or  mailer  (b) ;  though  in  fome  cafes  the  com- 
mand or  authority  of  the  hufband,  either  exprefs  or  impli- 
ed, will  privilcdge  the  wife  from  punifliment,  even  for  ca- 
pital offences.  And  therefore  if  a  woman  commit  theft, 
burglary,  or  other  civil  offences  againft  the  laws  of  fociety, 
by  the  coercion  of  her  hufband  ;  or  merely  by  his  com- 
mand, which  the  law  conflrues  a  coercion  ;  or  even  in  his 
company,  his  example  being  equivalent  to  a  command  j  fhe 
is  not  guilty  of  any  crime:  being  confidered  as  a£ling  by 
compulfion  and  noi  of  her  own  will  (c).  Which  do£lrine 
is  at  leaft  a  thoufand  years  old  in  this  kingdom,  being  to  be 

(b),  Hawk.  P.  C.  3.  (c)  I  Hal;  F.  C.45. 
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found  among  the  laws  of  king  Ina  the  Weft  Saxon  (d).  And 
it  appears,  that,  among  the  northern  nations  on  the  conti- 
nent, this  priviledge  extended  to  any  woman  tranfgrefiing  in 
concert  with  a  man,  and  to  any  fervant  that  committed  a, 
joint  offence  with  a  freeman  ;  the  male  or  freeman  only  was 
punifhed,  the  female  or  Have  difmiifcd  ;  *'  procul  dubio  quod 
**  alterum  libertaSy  alterwn  necejfitas  impelleret  (c)."  But 
(befides  that  in  our  law,  which  is  a  ftranger  to  flaveiy,  no  im- 
punity is  given  to  fervants,  who  are  as  much  free  agents  as 
their  mafters)  even  with  regard  to  wives,  this  rule  admits  of 
an  exception  in  crimes  that  are  mala  in  fe^  and  prohibited  by 
the  law  of  nature,  as  murder,  and  the  like  j  not  only  becaufe 
thefe  are  of  a  deeper  dye;  but  alfo,  fince  in  a  ftate  of  nature 
no  one  is  in  fubjeftion  to  another,  it  would  be  unreafonable 
to  fcreen  an  offender  from  the  punifhment  due  to  natural 
crimes,  by  the  refinements  and  fubordinatiohs  of  civil  fo- 
ciety.  In  treafon  alfo,  (the  higheft  crime  which  a  member 
of  fociety  can,  as  fuch,  be  guilty  of )  no  plea  of  coverture  (hall 
excufe  the  wife  j  no  prefumption  of  the  hufband's  coercion 
fhall  extenuate  her  guilt  (f):  as  well  becaufe  of  the  odiouf- 
nefs  and  dangerous  confequence  of  the  crime  itfelf,  as  becaufe 
the  hufband  having  broken  through  the  moft  facred  tie 
of  focial  community  by  rebellion  againft  the  ftate,  has  no 
right  to  that  obedience  from  a  wife,  which  he  himfelf,  as  a 
fubjeft,  has  forgotten  to  pay.  In  inferior  mifdemefners  alfo 
we  may  remark  another  exception  ;  that  a  wife  may  be  in- 
dialed  and  fet  in  the  pillory  -with  her  huft)and,  for  keeping  a 
brothel  ;  for  this  is  an  offence  touching  the  domeftic  ceco- 
iiomy  or  government  of  the  houfe,  in  which  the  wife  has  a 
principal  fhare;  and  is  alfo  fuch  an  offence  as  the  law  pre- 
fumes  to  be  generally  condu6ted  by  the  intrigues  of  the  fe- 
male fex  (g).  And  in  all  cafes,  where  the  wife  offends  a- 
lone,  without  the  company  or  command  of  her  hufband,  fhe 
is  refponfible  for  her  offence,  as  much  as  any  feme-fole. 

(d)  cap  SI-  (f )   I  Hal.  P.  C,  47. 

(e)  Suernhookdejure  Sueon.  /.  a.  c.  4.     (gj  i  Hawk.  P.  C.  %.  3. 
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2.  Another  fpecies  of  compuifion  or  neceflity  is  what 
our  law  calls  diircfs  psr  minus  (h) ;  or  threats  and  menaces, 
which  induce  a  fear  of  death  or  other  bodily  harm,  and  which 
take  away  for  that  reafon  the  guilt  of  many  crimes  and  mif- 
demefnors ;  at  leaft  bi^fore  the  human  tribunal.  But  then 
that  fear,  which  compells  a  man  to  do  an  unwarrantable  ac- 
tion, ought  to  be  juft  and  well  grounded;  fuch  "  qui  cadcre 
**  pojj'tt  in  virum  conjlantejny  non  timidum  et  meticulofum^^  as 
Braclon  exprefles  it  (i),  in  the  words  of  the  civil  law  (k). 
Theicfove,  in  lime  of  war  or  rebellion,  a  man  may  be  juftifi- 
eJ  in  doing  many  treafonable  a£ls  by  compuifion  of  the  ene- 
my or  rebels,  which  would  admit  of  no  excufe  in  the  tirhe  of 
peace  (1).  This,  howevir,  feems  onlj,  or  at  leafb  principally, 
tq-hold  as  to  pofitive  crimes,  fo  created  by  the  laws  of  fociety  ; 
and  which  therefore  fociety  may  excufe;  but  not  as  to  natu- 
ral oiTences,  fo  declared  by  the  law  of  God,  wherein  human 
magiilrates  are  only  the  executioners  of  divine  punilhment. 
And  therefore  though  a  man  be  violently  aflaulted,  and  hath 
no  other  poflible  means  of  efcaping  death,  but  by  killing  an 
innocQnt  perfon  ;  this  fear  and  force  Ihall  not  acquit  him  of 
murder;  for  he  ought  rather  to  die  himfelf,  than  efcape  by 
the  murder  of  an  innocent  (m).  But  in  fuch  a  cafe  he  is 
permitted  to  kill  the  aflailant ;  for  there  the  law  of  nature, 
and  felf-defehce,  its  primary  canon,  have  made  him  his  own 
proteftof. 

3.  There  is  a  third  fpecies  of  neceflity,  which  may  be 
diftinguifhed  from  the  aclual  compuifion  of  external  force 
or  fear  ;  being  the  refult  of  reafon  and  reflection,  which  aO: 
upon  and  conflrain  a  man's  will,  and  oblige  him  to  do  an 
adion,  which  without  fuch  obligation  would  be  criminal. 
And  that  is,  when  a  man  has  his  choice  of  two  evils  fet  be- 
fore him,  and,  being  under  a  neceflity  of  chufing  one,  he 
choofcs  the  leali  pernicious  of  the  two.     Here  the  will  can- 

fh)  See  Vol.  I.  pag.  131.  (1)  i  Hal,  P.  C.  jo 

(i) /.  I./.  i<5.  (m)  J*ft/.  SI. 

(k)F/.4.  *.  S.  &«. 
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not  be  faid  freely  to  exert  itfelf,  being  rather  paffive,  than 
avi^ive  ;  or,  if  active,  it  is  rather  in  roje£ling  the  greater 
evil  than  in  choofing  the  lefs.  Of  this  fort  is  that  ncccfli- 
ty,  where  a  man  by  the  commandment  of  the  law  is  bound 
to  arreft  another  for  any  capital  offence,  or  to  difperfc  a  ri- 
ot, and  refillance  is  made  to  his  authority:  it  isherejuai- 
fiable  and  even  neceflary  to  beat,  to  wound,  or  perhaps  to 
kill  the  offenders,  rather  than  permit  the  murderer  to  ef- 
cape,  or  the  riot  to  continue.  For  the  prefervation  of  the 
peace  of  the  kingdom,  and  the  apprehending  of  notorious 
malefaQors,  are  of  the  utmoll  confequence  to  the  public ; 
and  therefore  excufe  the  felony,  which  the   killing,  would 

otherwife  amount  to  (n). 

*• 

4.  There  is  yet  another  cafe  of  neceffity,  which  has 
occafioned  great  fpeculation  among  the  writers  upon  gene- 
ral law  J  viz.  whether  a  man  in  extreme  want  of  food  or 
clothing  may  jullify  ftealing  either,  to  relieve  his  prefens 
ncceffities.  And  this  both  Grotius  (o)  and  Puffendorf  (p), 
together  with  manyrother  of  the  foreign  jurifts,  hold  in  the 
affirmative  i  maiutainmg  by  many  ingenious,  humane,  and 
plaufible  reafons,  that  in  fuch  cafes  the  community  of  goods 
by  a  kind  of  tacit  concefTion  of  fociety  is  revived.  And 
fome  even  of  our  own  lawyers  have  held  the  fame,  (q); 
though  it  feems  to  be  an  unwarranted  doftrine,  borrowed 
from  the  notions  of  fome  civilians:  at  leafl  it  is  now  anti- 
quated, the  law  of  England  admitting  no  fuch  excufe  at 
prefent  (r).  And  this  its  dodlrine  is  agreeable  not  only  to 
the  fentiments  of  many  of  the  wifeft  antients,  particularly 
Cicero  (s),  who  holds  that  ^^  fuum  cuique  incommodiim  feren- 
*'  dum  <?/?,  potius  quam  de  alterius  commodis  detrahendum  ,-'' 
but  alfo  to  the  Jewifh  law,  as  certified  by  king  Solomon 
himfelf  (t) :  "  If  a  thief  ileal  to  fatisfy  his  foul  when  he  is 
*'  hungry,  he  Ihall  reftorc  fevenfold,  and  Ihall  give  all  the 

(n)  I  Hal.  P.  C.  53.  (r)  i  Hal    P.  C.  54- 

(o)  de  jure  b.  ir  p.  l.i.  c.  1.  (s)  de  of.  I.  3.  c.  s- 

(p)  L.  of  nat.  and  N.  L.  x.  c.  6.  (t)  Prov.  vi.  30. 
{(jj)  Briton,  c.  10.  Mirr.  c.  4.  §.  itf* 
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*<  fubftance  of  his  houfe  :"  which  was  the  ordinary  punifli- 
ment  for  theft  in  that  kingdom.  And  this  is  founded  uj'vU 
the  higheft  reafon  :  for  men's  properties  would  be  under  .» 
llrange  infecuiity,  if  liable  to  be  invaded  according  to  the 
wants  of  others ;  of  which  wmts  no  man  can  polTibiy  be  an 
adequate  judge,  but  the  party  himfelf  who  pleads  them. 
in  this  country  efpecially,  there  would  be  a  peculiar  im- 
propriety in  admitting  fo  dubious  an  excufe  :  for  by  our 
laws  fuch  fufhcient  provifion  is  made  for  the  power  by  the 
power  of  the  civil  magiftrate,  that  it  is  impolTible  that  the 
moft  needy  Itranger  Ihould  ever  be  reduced  to  the  necfefTity 
of  thieving  to  fupport  nature.  This  cafe  of  a  flranger  is, 
by  the  way,  the  ftrongell  inflance  put  by  baron  PuilVndoif, 
and  whereon  he  builds  his  principal  arguments  :  which, 
however  they  may  hold  upon  the  continent,  where  the 
parfimonious  induftry  of  the  natives  orders  every  one  to 
work  or  ftarve,  yet  muit  lofe  all  their  weight  and  efficacy 
in  England,  where  charity  is  reduced  to  a  fyflem,  and  in- 
terwoven in  our  very  conftitution.  Therefore  our  laws 
ought  by  no  means  to  be  taxed  with  being  unmerciful,  for 
denying  this  priviledge  to  the  neceffitous  ;  efpecially  when 
we  confider,  that  the  king,  on  the  reprefentation  of  his 
minifters  of  juilice,  hath  a  power  to  foften  the  law,  and  to 
extend  mercy  in  cafes  of  peculiar  hardihip.  An  advantage 
Avhich  is  w.mting  in  many  ftates,  particularly  thofe  which 
are  democratical  :  and  thefe  have  in  its  flead  introduced 
and  adopted,  in  the  body  of  the  law  itfelf,  a  multitude  of 
circumfiances  tending  to  alleviate  its  rigour.  But  the 
founders  of  our  conrdtution  thought  it  better  to  vtft  in  the 
crown  the  power  of  pardoning  particular  objects  of  com- 
pafHon,  than  to  countenance  and  eflabliflT  theft  by  one  ge- 
neral undiflinguifhing  law. 

VII.  In  the  feveral  cafes  before-mentioned,  the  incapacity 
of  committing  crimes  arifes  from  a  deficiency  of  the  will. 
To  thefe  we  may  add  one  more,  in  which  the  law  fuppofes 
an  incapacity   of  doing   wrong,   from  the   excellence  and 

perfedion 
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perfeftion  of  the  perfon  ;  which  extend  as  well  to  the  will  as 
to  the  other  qualities  of  his  mind.  I  mean  the  cafe  of  the 
king  :  who,  by  virtue  of  his  royal  prerogative,  is  not  under 
the  coercive  power  of  the  law(u);  which  will  not  fuppofe 
him  capable  of  committing  a  folly,  much  lefs  a  crime.  We 
are  therefore,  out  of  reverence  and  decency,  to  forbear  a- 
ny  idle  inquiries,  of  what  would  be  the  confequence  if  the 
king  were  to  ad:  thus  and  thus :  fince  the  law  deems  fo 
highly  of  his  wifdom  and  virtue,  as  not  even  to  prefume  it 
poiTible  for  him  to  do  any  thing  inconfiftent  with  his  fta- 
tion  and  dignity  j  and  therefore  has"  made  no  provifion  to 
remedy  fuch  a  grievance.  But  of  this  fufficient  was  faid  in  a 
former  volume  (w),  to  which  I  mull  refer  the  reader. 

(u)  I  Hal.  p.  C.  44.  (w)  Book  I.  ch.  7.  pag.  144, 
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Chapter  the  third. 


Of    principals    and    ACCESSORIES, 


TT  having  been  {hewn  in  the  preceding  chapter  what  per- 
fons  art,  or  are  not,  upon  account  of  their  fituation  and 
circumftances,  capable  of  ccmmittlng  crimes,  we  are  next 
to  make  a  few  remarks  on  the  different  degrees  of  guilt  a- 
monji  perfons  that  are  capable  of  offending  j  viz.  as  princi^ 
pal,  and  as  accejfory. 

I.  A  MAN  may  he  principal  in  an  offence  in  two  degrees. 
A  principal,  in  the  firfl:  degree,  is  he  that  is  the  a£lor,  or 
abfolute  perpetrator  of  the  ciime  ;  and,  in  the  fecond  degree,. 
he  who  is  prcfent,.  aiding,  and  abetting  the  fa£l  to  be 
done  (a).  Which  prefeuce  need  not  always  be  an  aftual 
immediate  ftanding  by,  within  fight  or  hearing  of  the  fad:  j. 
but  there  may  be  alfo  a  conftruclive  prefence,  as  when  one 
commits  a  robbery  or  murder,  and  another  keeps  watch  or 
guard  at  fome  convenient  diftance(b).  And  this  rule  hath 
alfo  other  exceptions  :  for,  in  cafe  of  murder  by  poifoning, 
a  man  may  be  a  principal  felon,  by  preparing  and  laying 
the  poifon,  or  giving  it  to  another  (who  is  ignorant  of  its 
poifonous  quality  (c)  )  for  that  purpofe  j  and  yet  not  admi- 
nifter  it  himfelf,  nor  be  prefent  when  the  very  deed  of  poi- 
foning is  committed  (d).    And  the  fame  reafoningwill  hold. 


(a)  I  Hal.  P.  C.  jij.  (c)  IhU.  549. 

(b)  Fofter.  350.  (d)  3  Inft.  138. 
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with  regard  to  other  murders  committed  in  the  abfence  of 
the  murderer,  by  means  which  he  had  prepared  before-hand, 
and  which  probably  could  not  fail  ol  their  mifchievous  ef- 
fcA.  As  by  laying  a  trap  or  pitfall  for  another,  whereby  he 
is  killed  ;  letting  out  a  wild  beaft,  with  an  intent  to  do  mif- 
chief  J  or  exciting  a  itiadman  to  commit  murder,  fo  that 
death  thereupon  enfues  ;  in  every  of  thefe  cafes  the  party 
oflending  is  guilty  cf  murder  as  a  principal,  in  the  firfl  de- 
gree. For  he  cannot  be  called  an  acceffory,  that  necelfarily 
prc-fuppofing  a  principal  j  and  the  poifon,  the  pitfall,  the 
bead,  or  the  madman  cannot  be  held  principals,  being  only 
the  inftruments  of  death.  As  therefore  he  mud  be  certainly 
guilty,  either  as  principal  or  acceflbry,  and  cannot  be  fo  as 
acceflbiy,  it  follows  that  he  mufl:  be  guilty  as  principal :  and 
if  principal,  then  in  the  firfl  degree  ;  for  there  is  no  other 
criminal,  much  lefs  a  fuperior  in  the  guilt,  whom  he  could 
aid,  abet,  or  a(rin:(e). 

II.  An  accejfory  is  he  who  is  not  the  chief  a£lor  in  the 
offence,  nor  prefent  at  its  performance,  but  is  fome  way  con- 
cerned therein,  either  before  or  after  the  fatl  committed. 
In  confidering  the  nature  of  whi^h  degree  of  guilt,  we  will, 
firfl:,  examine  what  offences  admit  of  acceflories,  and  what 
not :  fecondly,  who  may  be  an  acceffory  before  the  fa£l : 
thirdly,  who  may  be  an  acceffory  after  it:  and,  laftly,  how 
acceffories,  confidered  merely  as  fuch,  and  diflin£t  from 
principals,  are  to  be  treated. 

1.  And,  firft,  as  to  what  offences  admit  of  acceflories^ 
and  what  nor.  In  high  treafon  there  are  no  acceffories,  but 
all  are  principals :  the  fame  a6ls  that  make  a  man  acceffory 
in  felony,  making  him  a  principal  in  high  treafon,  upon  ac- 
count of  the  heinoufnefs  of  the  crime  (f ).  Befides  it  is  to 
be  confidered,  that  the  bare  intent  to  commit  treafon  is 
many  times  a£tual  treafon;  as  imagining  the  death  of  the 
king,  or  confpiring  to  take  away  his  crown.  And,  as  no 
one  can  advife  and  abet  fuch  a  crime  without  an  intention 
to  have  it  done,  there  can  be  no  acceffories  before  the  fa£l  j 

(e)  I  Hal.  p.  C.  617.  z  Hawk.  P.  C  315.       (f)  3  Inft.  J38.  i  Hal,  P.  C.  613. 
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fince  the  very  advice  and  abetment  amount  to  principal 
treafon.  But  this  will  not  hold  in  the  infiirior  fpecies  of 
high  treafon,  ^yhich  do  not  amount  to  the  legal  idea  of 
compafling  the  death  of  the  king,  queen,  or  prince.  For 
in  thofe  no  advice  to  commit  them,  uniefs  the  thing  be  ac- 
tually performed,  .will  make  a  man  a  principal  traitor  (g)» 
In  petit  treafon,  murder,  and  felonies  of  all  kinds,  there  may 
be  acceffories :  except  only  in  thofe  offences,  which  by 
judgaient  of  law  are  fudden  afid  unpremeditated,  as  man- 
flaughter  and  the  like  ;  which  therefore  cannot  have  any- 
accfifories  ^t/or^  the  fafl  (h).  But  in  petit  larciny,  or  mi- 
nuie  thefts,  and  all  other  crimes  under  the  degree  of  felony, 
there  are  no  acceffories  ;  but  all  perfons  concerned  t,herein, 
if  guilty  at  all,  are  principals  (i) :  the  fame  rule  holding 
with  regard  to  the  highcft  and  lowelt  offences  ;  though  up- 
on different  reafons.  In  treafon  all  are  principals,  propter 
odhim  deliEli ;  iri  trefpafs  all  are  principals,  becaufe  the  law, 
quae  de  minimis  non  curate  does  not  defcend  to  diillnguifli 
the  different  fhades  of  guilt  in  petty  mifdemefnors.  It  is  a 
maxim,  that  accejjorius  fequitur  naturam  fiii  principalis  (k) : 
and  therefore  a'l  acceffory  cannot  be  guilty  of  a  higher 
crime  than  his  principal  ;  being  only  punifhed,  as  a  partaker 
of  his  guilt.  So  that  if  a  feivarit  infligates  a  flranger  to  kill 
his  mafter,  this  being  jnurder  in  the  llranger  as  principal, 
of  courfe  the  fervant  is  acceffory  only  to  the  crime  of  mur- 
der ;  though,  had  he  been  prefent  and  affifting,  he  would 
have  been  guilty  as  principal  of  petty  treafon,  and  the 
ftranger  of  murder  (1). 

2.  As  to  the  fecond  point,  who  may  be  an  accelTory  before- 
the  fa6l ;  fir  Matthew  Hale(m)  defines  him  to  be  one,  who, 
being  abfent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  ccunfel,  or  com.mand  another  to  commit  a  crime. 
Herein  abfence  is  neceffary  to  make  him  an  acceffory  ;  for 
if  fuch  procurer,  or  the  like,  be  prefent,  he  is  guilty  of  the 
crime  as  principal.     If  A  then  advifes  B  to  kill  another,  and 

(g)  Fofter.  341.  (i)  Toid.  tfrj.  fl)  x  Hawk.  P.  C   315- 

(h)  I  Hal.  P.  C.  (JiJ.      (k)  3  Inlt.  J39.  (m)  i  Hal.  P.  C.  615,  <5i<5. 
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B  does  it  in  the  abfence  of  A,  now  B  is  principal,  and  A  is 
acceflbry  in  the  murder.  And  this  holds,  even  though  the 
party  killed  be  not  in  rerum  natura  at  the  time  of  the  ad- 
vice given.  As  if  A,  the  reputed  father,  advifes  B,  the  mo- 
ther of  a  baftard  child,  unborn,  to  ftrangle  it  when  born, 
and  fhe  does  fo  j  A  is  acceflbry  to  this  murder  (n).  And  it 
is  alfo  fettled  (0),  that  whoever  procureth  a  felony  to  be 
committed,  though  it  be  by  the  intervention  of  a  third  per- 
fon,  is  an  acceflbry  before  the  facl.  It  islikewjfe  a  rule,  that 
he  who  in  any  wife  commands  or  counfcls  another  to  com- 
mit an  unlawful  act,  is  acceflbry  to  all  that  enfues  uroii 
that  unlawful  a6t;  but  is  not  acceflbry  to  any  aCl  diftii'.'Sb 
from  the  other.  As  if  A  commands  B  to  beat  C,  and  B 
beats  him  fo  that  he  dies  ;  B  is  guilty  of  murder  as  princi- 
pal, and  A  as  acceflbry.  But  if  A  commands  B  to  bum  C's 
houfe  ;  and  he,  in  fo  doing,  commits  a  robbery  ;  now  A, 
though  acceflbry  to  the  burning,  is  not  acceflbry  to  the  rob- 
bery, for  that  is  a  thing  of  a  diftinft  and  unconfequential 
nature  (p).  But  if  the  felony  committed  be  the  fame  in 
fubfl:ance  with  that  which  is  commanded,  and  only  varying 
in  fome  circumftantial  matters  j  as  if  upon  a  command  to 
poifon  Titius,  he  is  fl;abbed  or  fhot,  that  he  dies  j  the  com- 
mander is  ftill  acceflbry  to  the  murder,  for  the  fubftance  of 
the  thing  commanded  was  the  death  of  Titius,  and  the  man- 
ner of  its  execution  is  a  mere  collateral  circumftance  (q). 

3.  An  acceflbry  after  the  fa6t  may  be,  where  a  perfon, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  airifl:s  the  felon  (r).  Therefore,  to  make  an 
acceflbry  ex  poji  fa5lo,  it  is  in  the  firfl:  place  requiflte  that 
he  knows  of  the  felony  committed  (s)  :  in  the  next  place, 
he  mufl:  receive,  relieve,  comfort,  or  aflifl:  him.  And,  ge- 
nerally, any  afliftance  whatever  given  to  a  felon,  to  hinder 

(n)  Dyer.  i8fi.         (p)  i  Hal.  P.  C.  617.  (r)  i  Hal.  P.  C.  618. 

(o)  Fofter.  115.        (q)  a,  Hawk.  P.  C.  31(5.        (s)  1  Hawk.  P.  C.  319, 
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his  being  apprehended,  tried,  or  fuffering  punifliment,  makes 
the  affiftor  an  acceflbry.  As  furnifhing  him  with  a  horfe 
to  efcape  his  purfuers,  rrioney  or  victuals  to  fupport  him,  a 
houfe  or  other  fhelter  to  conceal  him,  or  open  force  and  vi- 
olence to  refcue  or  prote£l  him  (t).  So  likewife  to  convey 
inflruments  to  a  felon  to  enable  him  to  break  goal,  or  to 
bribe  the  goaler  to  let  him  efcape,  makes  a  man  an  acceflbry 
to  the  felony.  But  to  relieve  a  felon  in  goal  with  clothes  or 
other  neceflaries,  is  no  offence  :  for  the  crime  imputable  to 
this  fpecies  of  acceflbry  is  the  hindrance  of  public  juftice,  by 
a{rifl:ing  the  felon  to  efcape  the  vengeance  of  the  law  (u). 
To  buy  or  receive  flolen  goods,  knowing  them  to  be  ftolen, 
falls  under  none  of  thefe  descriptions  j  it  was  therefore  at 
common  law,  a  mere  mifdemefnor,  and  made  not  the  recei- 
ver, acceflbry  to  the  theft,  becaufe  he  received  the  goods  only, 
and  not  x.\\t  felon  (w)  :  but  now  by  the  ftaiutes  5  Ann.  c.  31. 
and  4  Geo.  I.  c.  11.  all  fuch  receivers  are  made  acceflbries, 
and  may  be  tranfported  for  fourteen  years.  In  France  this 
is  puniflied  with  death  :  and  the  Gothic  confl.itutions  diftin- 
guiftied  alfo  three  forts  of  thieves,  *'  unum  qui  con/ilium  da- 
*'  rety  alteram  qui  contreElaret^  tertium  qui  receptaret  et  oc- 
*'  culeret ;  pari  poenae  fingulos  obnoxios  (x). 

The  felony  mud  be  complete  at  the  time  of  the  afl!fl:ance 
given  ;  elfe  it  makes  not  the  afliftant  an  acceflbry.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but 
before  death  enfues,  a  perfon  afiifts  or  receives  the  delin- 
quent :  this  does  not  make  him  acceflbry  to  the  homicide, 
for  till  death  enfues  there  is  no  felony  commiticd  (y).  But 
fo  ftri£t  is  the  law  where  a  felony  is  aftually  complete,  in 
order  to  do  efl'edlual  jufi;ice,  that  the  nearefl;  relations  are  not 
fuflfered  to  aid  or  receive  one  another.  If  the  parent  aflifts 
his  child,  or  the  child  l-iis  parent,  if  the  brother  receives  his 
brother,  the  mafler  his  fervant,  or  the  fervant  his  mafl:cr, 
or  even  if  the  huiband  relieves  his  wife,   who  have  any  of 

(t)  i  Hawk.  P.  C.  317,  318.  (x)Stiernhook//^ja«  Go//'. /.  3.C.  5. 

(u)  I  Hal.  P.  C.  (Sxo,  (Sii.  (y)  i  Hawk.  P.  C.  310-. 


{ya)  I  Ha!.  P.  C.  <Sao. 
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thcin  commlttefl  a  felony,  the  receivers  bqcome  aceeflbries 
€x  pajl  faElo  (z).  But  a  feme  covert  cannot  become  an  accef- 
fory  by  the  receipt  and  conceahnent  of  her  hufband  j  for  fhe 
is  prefumed  to  a6l  under  his  coercion,  and  therefore  (he  is  not 
bound,  neither  ought  flie,  todifcoi^er  her  lord  (a). 

4.  The  laft  point  of  inquiry  is,  how  accefTories  are  to  be 
treated,  confidered  dillin6t  from  principals.  And  the  general 
rule  of  the  antient  law  (borrowed  from  the  Gothic  conllitu- 
tutions  (b)  )  is  this,  that  acceffiries  fliall  fuffer  the  fame  pu- 
niihment  as  their  principals :  if  one  be  liable  to  death,  the  o- 
tber  is  alfo  liable  (c) :  as,  by  the  laws  of  Athens,  delinquents 
and  their  abettors  were  to  receive  the  fame  punifhment  (d). 
Why  then,  it  may  be  alked,  are  fuch  elaborate  diftinftions 
made  between  acctlTories  and  principals,  if  both  are  to  fuffer 
the  fame  punifliment  ?  For  thefe  reafons  :  i.  To  diftinguifh 
the  nature  and  denomination  of  crimes,  that  the  accufed  may 
know  how  to  defend  himfelf  when  indicted  :  the  commifTion 
of  an  a£tual  robbery  being  quite  a  different  accufation,  from 
that  of  harbouring  the  robber.  2.  Becaufe,  though  by  the  an- 
tient common  law  the  rule  is  as  before  laid  down,  that  both 
flrall  be  punifhed  alike,  yet  now,  by  the  fliatutes  relating  to 
the  benefit  of  cleigy,  a  difi:in£lion  is  made  between  them: 
aceeflbries  after  the  fadl  being  ftill  allowed  the  benefit  of 
clergy  in  all  cafes ;  which  is  denied  to  the  principals,  and 
aceeflbries  before  the  fact,  in  many  cafes  j  as  in  petit  treafon, 
murder,  robbery,  and  wilful  burning  (e).  Ai>d  perhaps;  if  a 
diftin£tion  were  conftantly  to  be  made  between  the  punifh- 
ment of  principals  and  aceeflbries,  even  before  the  fadl,  the 
latter  to  be  treated  with  a  little  lefs  feverity  than  the  former, 
it  might  prevent  the  perpetration  of  many  crimes,  by  increa- 
Cng  the  difhculty  of  finding  a  perfon  to  execute  the  deed  it- 
felf :  as  his  danger  would  be  greater  than  that  of  his  accompli- 
ces, by  reafon  of  the  difference  of  his  punifhment  (f).    3.  Be- 
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caufe  formerly  no  man  could  be  tried  as  acceflbry,  till  after 
the  principal  was  convifted,  or  at  lead  he  muft  have  been  tri- 
ed at  the  fame  time  with  him  :  though  that  law  is  now  much 
altered,  as  will  be  fhewn  more  fully  in  its  proper  place.  4.  Be- 
caufe,  though  a  man  be  indifted  as  acceflbry  and  acquitted, 
he  may  afterwards  be  indidled  as  principal ;  for  an  acquittal 
of  receiving  or  counfelling  a  felon  is  no  acquittal  of  the  felo- 
ny itfelf :  but  it  is  matter  of  fome  doubt,  whether,  if  a  man  be 
acquitted  as  principal,  he  can  be  afterwards  indI6led  asaccef- 
fory  before  the  fa6t ;  fince  thofe  ofi"ences  are  frequently  very 
near  allied,  and  therefore  an  acquittal  of  the  guilt  of  one  may 
be  an  acquittal  of  the  other  alfo  (g).  But  it  is  clearly  held,  that 
one  acquitted  as  principal  maybe  indidled  as  an  acceflbry  af- 
ter X^t,  faft;  fince  that  is  always  an  ofl^ence  of  a  difl'erent 
fpecies  of  guilt,  principally  tending  to  evade  the  public  juf- 
tice,  and  is  fubfequent  in  its  commencement  to  the  orher. 
Upon  thefe  reafons  the  diftin£lion  of  principal  and  acceflbry 
will  appear  to  be  highly  neceflary  ;  though  the  punilhment 
is  fl:ill  much  the  fame  with  regard  to  principals,  and  fuch  ac- 
cefl^ories  as  offend  a  priori. 

(f )  Beccar.  c.j;.       (g)  1  Hal.  F.  C.  «i5,  6x6.  a  Hawk.  P.  C.  ^73.  Poller.  j(Si. 
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Chapter    the    fourth 


Of  offences  against  GOD  and  RELIGION. 


TN  the  prefent  chapter  we  are  to  enter  upon  the  netail  of 
the  feveral  fpecies  of  crimes  and  mifdemefnorc;,  with 
the  punifliment  annexed  to  each  by  the  laws  of  England. 
It  was  obferved,  in  the  beginning  of  this  book  (a)^  that 
crimes  and  mifdemefnors  are  a  breach  and  violation  of  the 
public  rights  and  duties,  owing  to  the  whole  community, 
confidered  as  a  community,  in  its  iocial  aggregate  capacity. 
And  in  the  very  entrance  of  thefe  commentaries  (b)  it  was 
fliewn,  that  human  laws  can  have  no  concern  with  any  but 
focial  and  relative  duties  ;  being  intended  only  to  regulate 
the  condu6l  of  man,  confidered  under  various  relations,  as 
a  member  of  civil  fociety.  All  crimes  ought  therefore  to 
be  eftimated  merely  according  to  the  mifchiefs  which  they 
produce  in  civil  fociety  (c):  and,  of  confequence,  private 
vices,  or  the  breach  of  mere  abfolute  duties,  which  man  is 
bound  to  perform,  confidered  only  as  an  individual,  are  not, 
cannot  be,  the  objefl  of  any  municipal  law ;  any  farther 
than  as  by  their  evil  example,  or  other  pernicious  efFeds, 
they  may  prejudice  the  community,  and  thereby  become  a 
fpecies  of  public  crimes.  Thus  the  vice  of  drunkennefs,  if 
committed  privately  and  alone,  is  beyond  the  knowledge,  and 
of  courfe,  beyond  the  reach  of  human  tribunals  :  but  if  com- 
mitted publicly,  in  the  face  of  the  world,  its  evil  example 
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makes  it  liable  to  temporal  ccnfures.  The  vice  of  lying, 
which  confifts  (abflradledly  taken)  in  a  criminal  violation  of 
truth,  and  therefore,  in  any  (hape,  is  derogatory  from  founi 
morality,  is  not  however  taken  notice  of  by  our  law,  unlefs 
it  carries  with  it  fome  public  inconvenience,  as  fpreading 
falfe  news  ;  or  fome  fecial  injury,  as  flander  and  malicious 
prof,  cution,  for  which  a  private  recompence  is  given.  And 
yet  drunkennefs  and  lying  are  in  foro  confcientiae  as  tho- 
roughly criminal  when  they  are  not,  as  when  they  are,  at- 
tended with  public  inconvenience.  The  only  difference  is, 
that  both  public  and  private  vices  are  fubjedl:  to  the  ven- 
geance of  eternal  juftice  ;  and  public  vices  are  befides  liable 
to  the  temporal  punifhments  of  human  tribunals. 

On  the  other  hand,  there  are  fome  mifdemefnors,  which 
are  punifhed  by  the  municipal  law,  that  are  in  themfelves 
nothing  criminal,  but  are  made  fo  by  the  pofitive  conftitu- 
tions  of  the  ftate  for  public  convenience.  Such  as  poach- 
ing, exportation  of  wool,  and  the  like.  Thefe  arc  naturally 
no  OiTences  at  all ;  but  their  whole  criminality  conffts  in 
their  difobedience  to  the  fupreme  power,  which  has  an  un- 
doubted right  for  the  well-being  and  peace  of  the  commu- 
nity to  make  fome  things  unlawful,  which  were  in  them- 
felves indifferent.  Upon  the  whole,  therefore,  though  part 
of  the  offences  to  be  enumerated  in  the  following  flieets  are 
offences  agalnft  the  revealed  law  of  God,  others  againft  the 
law  of  nature,  and  fome  are  offences  againft  neither ;  yet  in 
a  treatife  of  municipal  law  we  muft  confider  them  all  as  de- 
riving their  particular  guilt,  here  punifliable,  from  the  \z\t 
of  man. 

Having  premifed  this  caution,  I  fhall  next  proceed  to 
diftribute  the  feveral  offences,  which  are  either  directly,  or 
by  confequence,  injurious  to  civil  foci ety,  and  therefore  pu- 
niftiable  by  the  laws  of  England,  under  the  following  ge- 
;iieral  heads  :  firft,  thofe  which  are  more  immediately  inju- 
rious to  God  and  his  holy  religion  ;  fecondly,  fuch  as  violate 
and  tranfgrefs  the  law  of  nations ;  thirdly,  fuch  as  more  e- 
ipecially  affecl  the  fovereign  executive  power  of  the  ftate, 

or 
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or  the  kirtg  and  his  government ;  fourthly,  fuch  as  inore 
,dire£tly  infringe  the  rights  of  the  public  or  commonwealth  j 
and,  laflly,  fuch  as  derogate  from  rhofe  rights  and  duties, 
which  are  owing  to  particular  individuals,  and  in  the  pre- 
fervation  and  vindication  of  which  the  community  is  deeply 
interefted. 

First,  then,  of  fuch  crimes  and  mifdemefnors,  as  more 
immediately  ofl'end  Almighty  God,  by  opeiily  tranfgrefung 
the  precepts  of  religion  either  natural  or  revealed  ;  and  me- 
diately by  their  bad  example  and  confequence,  the  law  of 
fociety  alfo ;  which  conftitutes  that  guilt  in  the  aftion, 
which  human  tribunals  are  to  cenfure. 

I.  Of  this  fpecies  the  firft  is  that  of  apojlacy,  or  a  total 
renunciation  of  Chriftianity,  by  embracing  either  a  faife  re- 
ligion, or  no  religion  at  all.  This  offence  can  only  take 
place  in  fuch  as  have  once  profefied  the  true  religion.  The 
perverfion  of  a  Chriftian  to  Judaifm,  Paganifm,  or  other  faife 
religion,  was  punifhed  by  the  emperors  Conftantius  and  Ju- 
lian with  confifcation  of  goods  (d)j  to  which  the  emperors 
Theodofius  and  Valentinian  added  capital  punifhment,  in 
cafe  the  apoftate  endeavoured  to  pervert  others  to  the  fame 
iniquity  (e).  A  punifliment  too  fevere  for  any  temporal 
laws  to  infli£l :  and  yet  the  zeal  of  our  anceftors  imported 
it  into  this  country ;  for  we  find  by  Bra6lon  (f ),  that  in  his 
time  apoftates  were  to  be  burnt  to  death.  Doubtlefs,  the 
prefervation  of  Chriftianity,  as  a  national  religion,  is,  ab- 
ilra<Eled  from  its  own  intrinfic  truth,  of  the  utmofb  confe- 
quence to  the  civil  (late :  which  a  fingle  inftance  will  fufii- 
ciently  demonftrate.  The  belief  of  a  future  ftate  of  re-, 
wards  and  punifhments,  the  entertaining  jufl  ideas  of  the 
moral  attributes  of  the  Supreme  Being,  and  a  firm  perfuafion 
that  He  fuperintends,  and  will  finally  compenfate  every  ac- 
tion in  human  life  (all  which  are  clearly  revealed  in  the  doc- 
trines, and  forcibly  inculcated  by  the  precepts,  of  our  Sa- 
viour Chrift)  thefe  are  the  grand  foundation  of  all  judicial 
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oaths;  which  call  God  to  witnefs  the  truth  of  thofe  fafts, 
which  perhaps  may  be  only  known  to  him  and  the  party  at- 
tcfling:  ail  moral  evidence  therefore,  all  confidence  in  hu- 
man veracity,  muft  be  weakened  by  apoilacy,  and  over- 
thrown by  total  infidelity.  Wherefore  all  affronts  to  Chri- 
Aianity,  or  endeavours  to  depreciate  its  efficacy,  in  thofe 
who  have  once  profelTed  it,  are  highly  deferving  of  cenfuie. 
•  Dut  yet  the  lofs  of  life  is  a  heavier  penalty  than  the  offence, 
taken  in  a  civil  light,  deferves :  and,  taken  in  a  fpiritual 
ligl^t,  our  laws  have  no  jurifdii^ion  over  it.  This  punifh- 
ment  therefore  has  long  ago  become  obfclete  j  and  the  of- 
fence of  apoftacy  was  for  a  long  time  the  objcdl  only  of 
the  ecclefiaftical  courts,  which  corrected  the  offender  pro 
faliite  animae.  But  about  the  clofe  of  the  laft  century,  the 
civil  liberties  to  which  we  were  then  reftored  being  ufed  as 
a  cloke  of  malicioufncfs,  and  the  moft  horrid  doctrines,  fub- 
verHve  of  all  religion,  being  publicly  avowed  both  in  dif- 
courfe  and  Avritings,  it  was  thought  necelTary  again  for  the 
civil  power  to  interpofe,  by  not  admitting  thofe  mifcreants 
(g)  to  the  priviledges  of  fociety,  who  maintained  fuch  princi- 
ples as  deftroyed  all  moral  obligation.  To  this  end  it  was 
enafted  by  (latute  9  &  10.  W.  III.  c.  32.  that'if  any  perfon  \ 
educated  in,  or  having  made  profeflion  of,  theChriftian  reli- 
gion, fliall  by  writing,  printing,  teaching,  or  advifed  fpeakr 
ing,  deny  the  Chriftian  religion  to  be  true,  or  the  holy  fcrip- 
tures  to  be  of  divine  authority,  he  fhail,  upon  the  firft  of- 
fence, be  rendered  incapable  to  hold  any  office  or  place  of 
trull ;  and,  for  thefecond,  be  rendered  incapable  of  bringing 
an^  a£lion,  being  guardian,  executor,  legatee,  or  purchafer 
of  lands,  and  fhall  fuffer  three  years  imprifonment  without 
bail.  To  give  room,  however,  for  repentance  •,  If,  within 
four  months  after  the  firft  conviftion,  the  delinquent  will, 
in  open  court,  publicly  renounce  his  error,  he  is  difcharged 
for  that  once  from  all  difabilities. 

II.    A  SECOND  offence  is  that   of  hcrefy ;  which  confifls 
not  In  a  total  denial  of  Chriftiani.ty,  but  of  fome  of  its  effen- 

(S)  Mfjcrcyniitz  :n  our  anjient  law-bookj  is  the  name  of  unbelievers. 
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tial  do£irineS,*publit;Iy  and  obftinatcly  avowed  ;  being  defin- 
ed, "  fentcntia  rerum  divinarum  humnno  fenfu  excogitate.  ^ 
**  palani  do^^a^  et  pertinaciter  dej'enfa  (h)."  And  here  it  muft 
nllb  be  acknowledged,  that  particular  modes  of  belief  or  un- 
belief, not  tendiiij';  to  overturn  Chiiftianity  itfclf,  or  to  fi^p 
the  foundations  of  morality,  are  l)y  no  means  the  objc£l  of 
coercion  by  the  civil  magiiti  ate.  What  doftrines  fliall  there- 
fore be  adjudged  heiefy,  was  left  by  our  old  conditution  to 
the  determination  of  the  eccit  fiafiical  judge;  who  had  here- 
in a  mod  arbitrary  latitude  allowed  himj  For  the  general 
definition  of  an  heretic  given  by  Lyndewode  (i),  extends  to 
the  fmalleft  deviations  from  the  ilodtrines  of  holy  church  : 
**  haerettcus  eft  qui  dub  it  at  de  fide  catholica^  et  qui  negligit  fer- 
**  vare  ea,  quae  Romana  ecclefiajlatiiit^  feu  fervare  decrcvC" 
*'  rat."  Or,  as  the  ftatute  2  Hen.  IV.  c.  15.  expreflcs  it  ia 
Englifh,  "  teachers  of  erroneous  opinions,  contrary  to  the 
*'  fai'h  and  blelTed  determinations  of  the  holy  church." 
Very  contrary  this  to  the  ufage  cf  the  firft  general  councils, 
which  defined  all  heretical  do£lrines  with  the  utmoft  preci- 
fion  and  exadtnefs.  And  what  ought  to  have  alleviated  the 
puniihment,  the  uncertainty  of  the  crime,  feems  to  have 
enhanced  it  in  thofe  days  of  blind  zeal  and  pious  cruelty. 
It  is  true,  that  the  fandlimcnious  hypccrify  of  the  cancnifls 
went  at  firil  no  farther  than  enjoining  penance,  excommu- 
nication, and  ecclefiaftical  deprivation,  for  herefy;  thourrh 
afterwards  they  proceeded  boldly  to  imprifonment  by  the 
ordinary,  and  confifcation  of  goods  in  pios  ufus.  But  in  the 
mean  time  they  had  prevailed  upon  the  we.aknefs  of  bigot- 
ted  princes  to  make  the  civil  power  fubfervient  to  their  pur- 
pofes,  by  making  herefy  not  only  a  temporal,  but  even  a 
capital,  offence;  the  Romifli  eccleuaftics  determining,  with- 
out appeal,  whatever  they  pleafed  to  be  herefy,  and  (hift- 
ing  off  to  the  fecular  arm  the  odium  and  drudgery  of  exe- 
cutions ;  with  which  they  themfelves  were  too  tender  and 
delicate  to  intermeddle.  Nay,  they  pretended  to  intercede 
and  pray,  on  behalf  of  the  convided  heretic,  iit  citra  mor- 
tis pericuhnn  fententia  circa  cum  moderctur  (k)  :  well  know- 
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ing  at  the  fame  time  that  tnty  were  delivering  the  unh'appy 
vi'llim  to  certain  death.  Hence  the  capital  puniftments 
inflicted  on  the  anticnt  Donaciils  and  Manicheans  by  the 
emperors  Theodofius  and  Juftinian  (I):  hence  alio  the  con- 
flitution  of  the  emperor  Frederic  mentioned  by  Lyndt- 
■wndc  (rn),  adjudging  all  ptrfons  without  difiindion  to  be 
burnt  with  fire,  who  were  conv'£l:i-d  of  heiefy  by  the  ccclei* 
fuidical  judge.  The  fame  emperor,  in  another  conftituiion 
(n),  ordained,  that  if  any  temporal  lord,  when  admoniflied 
by  the  cliurch,  fliould  ncglcdl  to  ckar  his  territories  of  he- 
retics within  a  year,  it  fliouId  be  lawful  for  good  catholics 
to  feize  and  occiipy  the  lands,  and  utterly  to  exterminate  the 
heretical  pofrcffurs.  And  upon  this  foundation  was  built 
that  arbitrary  power,  fo  long  claimed,  and  fo  fatally  exerted 
by  the  pope,  of  difpofmg  even  of  the 'kingdoms  of  refractory 
princes  to  more  dutiful  fons  of  the  church.  The  immediate 
event  of  this  conititution  was  fomething  fingular,  and  may 
ferve  to  illuftrate  at  once  the  gratitude  of  the  holy  fee,  and 
the  juil  punifliment  of  the  royal  bigot :  for  upon  the  autho- 
rity of  this  very  conftitution,  the  pope  afterwards  expelled 
this  very  emperor  Frederic  from  his  kingdom  of  Sicily,  and 
gave  it  to  Charles  of  Anjou  (o). 

Christianity  being  thus  deformed  by  the  dsemon  of 
perfecution  upon  the  continent,  we  cannot  expedl  that  our 
own  illand  fhould  be  entirely  free  from  the  fame  fcourge. 
And  therefore  we  find,  among  our  antient  precedents  (p),  a 
writ  de  hacretico  comhurendo,  which  is  thought  by  fome  to 
be  as  antient  as  the  common  law  itfelf.  Kowevtr,  it  ap- 
pears from  thence,  that  the  conviction  of  herefy  by  the 
common  law  was  not  in  any  petty  ecclefiaftical  court,  but 
before  the  archbifliop  himftlf  in  a  provincial  fynod  ;  and 
that  the  delinquent  was  delivered  over  to  the  king  to  do  as 
he  fliouId  pleafe  with  him  :  fo  that  the  crown  had  a  control 
ovor  the  fpiritual  power,  and  might  pardon  the  convi<Sl  by 

(1)  Cod.  I.  I.  ;/•/,  y.  (o)  K:il<lusf«  Cod.  i.  5.4- 

(m)  r  tie  hacreticii.  (p.)  f.  N.  Q.%6a. 

(n)   (Jo J.  I.  s.  4. 

ifluing 
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ifluing  no  procefs  againil  him  ;  the  writ  dehaerctico  co^nbu- 
rendo  being  not  a  writ  of  courfe,  but  ifluing  only  by  the  fpe- 
cial  diredlion  of  the  king  in  counci]  (q). 

But  in  the  reign  of  Henry  the  fourth,  when  the  eyes  of 
the  chrift-ian  world  began  to  open,  and  the  f>.eds  of  the 
proteftant  religion  (though  under  the  opprobrious  name  of 
lollardy)  (r)  took  root  in  this  kingdom  ;  the  clergy,  taking 
advantage  from  the  king's  dubious  title  to  demand  an  in- 
creafe  of  their  own  power,  obtained  an  z^  of  parliament  (s), 
which  fliarpened  the  edge  of  perfecution  to  its  utmofb  keen- 
nefs.  For,  by  that  ftatute,  the  diocefan  alone,  without  the 
intervention  of  a  fynod,  might  convi£l  of  heretical  tenets  ; 
and  unlefs  the  convid  abjured  his  opinions,  or  if  after  ab- 
juration he  relapfed,  the  IhenfF  was  bound  ex  officio^  if  re- 
quired by  the  bifhop,  to  commit  the  unhappy  victim  to  the 
flames,  without  waiting  for  the  confent  of  the  crown.  By 
the  Ibatute  2  Hen.  V.  c.  7.  lollardy  was  alfo  made  a  tem- 
poral offence,  and  indittable  in  the  king's  courts ;  which 
did  not  thereby  gain  an  exciufive,  but  only  a  concurrent  ju- 
rifdidlion  with  the  biOiop's  confillory. 

Afterwards,  when  the  final  reformation  of  religion 
begin  to  advance,  the  power  of  the  ecclefiaftics  v/as  fome- 
what  moderated  :  for  though  what  herefy  u,  was  not  then 
precifely  defined,  yet  we  arf  told  in  fome  points  what  it  is 
not :  the  ftatute  25  Hen.  VIII.  c.  14.  declaring,  that  oflvii- 
ces  againft  the  fee  of  Rome  are  not  herefy  ;  and  the  ordi- 
nary being  thereby  reftralned  from  proeeding  in  any  cafe 
upon  mere  fufpicion  ;  that  is,  unlefs  the  party  be  accufed 
by  two  credible  witnefles,  or  an  indi£lment  of  herefy  be  firfl: 
previoufly  found  in  the  king's  courts  of  common  law.  And 
yet  the  fpirit  of  perfecution  was  not  then  abated,  but  only 
diverted  into  a  lay  channel.  For  in  fix  years  afterwards,  by 
flatute  31  Hen.  VIII.  c.  14.  the  bloody  law  of  the  fix  arti- 
cles was   made,   which    ellablifhed   the    fix    moft   conteded 

(q)  1  Hal.  P.  C.  395.  Walter  Lolhard,  a  German  reformer. 

(r)  So  called,  not  from /o/f«w,ortarcs,  Mod.     Un.    Hiih    xxvi.     13    Splm. 

(an  etymology,   which    was  afterwards  GloJJ'.  371. 

devifed,  in   order  to  juftify  the  burning  (s)  a  Hen.  IV.  c.  15. 
•i  them  f  Matt.  xiii.  30.)  but  from  one 
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points  of  popery,  trani'ubftantiation,  communion  in  one 
kind,  the  celibacy  of  the  clergy,  monaltic  vows,  the  facri- 
iice  of  the  mafs,  and  auricular  confelTion  ;  which  points  were 
*'  detenr»ined  and  refolved  by  the  molt  godly  ftudy,  pain, 
**  and  travail  of  his  majeily  :  for  which  his  mod  humble  and 
*'  obedient  fubje£ls,'the  lords  fpiriiual  and  temporal  and  the 
**  commons,  ia  parliament  aflembled,  did  not  only  render 
*'  and  give  unro  his  highnefs  their  moft  high  and  hearty 
*<  thank^j"  but  did  alfo  enacl  and  declare  all  oppugners  of  the 
firlt  to  be  heretics,  and  to  be  burnt  with  fire  ;  and  of  the  five 
lail  to  be  felons  and  to  fulTer  death.  TJie  fame  flatute  e- 
ilabiifned  a  new  and  mixed  jurifdiclion  of  clergy  and  laity 
for  the  trial  and  conviftion  of  heretics  j  the  reigning  prince 
being  then  equally  intent  on  deftroying  the  fupremacy  of  the 
biiliOjOS  of  Rome,  and  eflablifliing  all  other  their  corruptions 
of  the  Chriftian  religion. 

I  SHALL  not  perplex  this  detail  with  the  various  repeals  and 
revivals  of  thefe  fanguinary  laws  in  the  two  fucceeding  reigns  -, 
but  fiiall  proceed  diredlly  to  the  reign  of  queen  Elizabeth  ; 
when  the  reformation  was  finally  eftabliflied  with  temper  and 
.decency,  unfuUied  with  party  rancour,  or  perfonal  caprice 
snd  refentment.  By  (latute  i  Eiiz,  c.  i.  all  former  ftatutes 
relating  to  hercfy  are  repealed,  which  leaves  the  jurifdi£lion 
of  hereiy  as  it  ftood  at  common  law  ;  viz.  as  to  the  infliction 
of  common  cenfures,  in  the  ecclefiaflicai  courts  ;  and,  in  cafe 
of  burning  the  heretic,  in  the  provincial  fynod  only  (t).  Sir 
Matthew  Hale  is  indeed  of  a  different  opinion,  and  holds 
that  fuch  power  refided  in  the  diocefan  alfo  -,  though  he  agrees, 
that  in  either  cafe  the  writ  de  haeretico  combiirendo  was  not  de- 
mandable  of  common  right,  but  grantable  orotherwife  mere- 
ly at. the  king's  difcretion  (u).  But  the  principal  point  now 
gained,  was,  that  by  this  ilatute  a  boundary  is  for  the  firft  time 
let  to  what  Ihall  be  accounted  herefy  ;  nothing  for  the  future 
being  to  be  fo  determined,  but  only  fuch  tenets,  which  have 
been  heretofore  {o  declared,  i.  By  the  words  of  the  canoni- 
cal fcriptures :  2.  By  the  firft  four  general  councils,  or  fuch 

(t)  J  Rep.  13.  11  Rep.  5(5.  pi.  (ii)  i  Hal.  P.  C. 405. 

Others 
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others  as  have  only  ufed  the  words  of  the  holy  fcrlptures ; 
or,  3.  Which  (liall  hereafter  be  fo  declared  by  the  parlia- 
ment, with  the  aflent  of  the  clergy  in  convocation.  Thus 
was  herefy  reduced  to  a  greater  certainty  than  befote ;  though 
it  nught  not  have  been  the  worfe  to  have  defined  it  in  terms 
ftill  more  precife  and  particular:  as  a  man  continued  ftill 
liable  to  be  burnt,  for  what  perhaps  he  did  not  underitand  to 
be  herefy,  till  the  ecclefiaftical  judge  fo  interpreted  the  words 
of  the  canonical  fcriptures. 

For  the  writ  de  haeretico  comburendo  remained  flill  in 
force  ;  and  we  have  inflances  of  its  being  put  in  execution 
upon  two  anabaptifts  in  the  feventeenth  of  Elizabeth,  and 
two  Arians  in  the  ninth  of  James  the  firft.  But  it  was  to- 
tally aboliflied,  and  herefy  again  fubje£ted  only  to  ecclefiafti- 
cal corre£lion,  pro  falute  anhnae^  by  virtue  of  the  ftatute  29 
Car.  II.  c.  9.  For  in  one  and  the  fame  reign,  our  lands 
were  delivered  from  the  llavery  of  military  tenures;  our 
bodies  from  arbitrary  imprifonment,  by  the  habeas  corpus 
a£l ;  and  our  minds  from  the  tyranny  of  fuperftitious  bigo- 
try, by  demolilhing  this  laft  badge  of  perfecution  in  the 
Englifli  law. 

In  what  I  have  now  faid  I  would  not  be  underftood  to 
derogate  from  the  juft  rights  of  the  national  church,  or  to 
favour  a  loofe  latitude  of  propagating  any  crude  undigefhed 
fentiments  in  religious  matters.  Of  propagating,  I  fay  ;  for 
the  bare  entertaining  them,  without  an  endeavour  to  diffufe 
them,  feems  hardly  cognizable  by  any  human  authority. 
I  only  mean  to  illuftrate  the  excellence  of  our  prefent  efta- 
blifhment,  by  looking  back  to  former  times.  Every  thing  is 
now  as  it  fliould  be,  with  refped  to  th&  fpiritual  cognizance, 
and  fpiritual  punifhment  of  herefy :  unlefs,  perhaps,  that  the 
crime  ought  to  be  more  ftridly  defined,  and  no  profecution 
permitted,  even  in  the  ecclefiaft:ical  courts,  till  the  tenets  in 
queftion  are  by  proper  authority  previoufly  declared  to  be 
heretical.  Under  thefe  reftridtions,  it  feems  neceffary  for 
the  fupport  of  the  national  xeligion,  that  the  officers  of  the 
church  fliould  have  power  to  cenfure  heretics;  yet  not  to 
harafs  them  with  temporal  penalties,   much  lefs  to  exter- 
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minate  or  dcflroy  them.  The  iegiflature  hath  indeed  thought 
it  proper,  that  the  civil  magiftiate  rnould  again  intcrpofe, 
with  regard  to  one  fpecies  of  herefy,  v^rry  prevalent  in  mo- 
dern times  J  for  by  Harute  9^  &  lo  Vi.  III.  c.  32.  if  any  per- 
fon  educated  in  the  Chrii'tian  religio-i,  orprofefllng  the  fame, 
fiiall,  by  wriiing,  prinung,  teaching,  or  advifed  fpeaking, 
deny  any  one  of  the  perfons  in  the  Holy  Trinity  to  be  God, 
or  maintain  that  there  are  moie  Gods  than  one,  he  (hall  un- 
dergo the  fame  penalties  and  incapacities,  which  were  juil 
now  mentioned  to  be  infli£ted  on  apoftacy  by  the  fame  fta- 
tute.     And  thus  much  for  the  cvitm  of  herefy. 

III.  Another  fpecies  of  offences  againO:  religion  are 
thofe  which  affe6l  the  eJlabUPied  church.  And  thefe  are 
either  politivr,  or  negative.  Pofitive,  as  by  reviling  its  ordi- 
nances :  or  negative,  by  non-conformity  to  its  worlhip.  Of 
both  of  thefe  in  their  oidtr. 

I.  And,  firft,  of  the  offence  of  reviling  the  ordinances  of 
the  church.  This  is  a  crime  of  a  much  gruffer  nature  than 
the  other  of  mere  non-conformity;  lince  it  carries  with  it 
the  utmoft  indecency,  arrogance,  and  ingratitude :  indecen- 
cy, by  fetting  up  private  judgment  in  virulent  and  factious 
oppofition  to  public  authoiity  ;  arrogance,  by  treating  with 
contempt  ^nd'  rudenefs  what  has  at  leaft  a  better  chance  to 
be  right,  than  the  fingular  notions  of  any  particular  man  ; 
and  ingratitude,  by  denying  that  indulgence  and  undiflurb- 
ed  liberty  of  confcience  to  the  members  of  the  national 
ehurch,  which  the  retainers  to  every  petty  conventicle  en- 
joy. However,  it  is  provided  by  ftatutes  i  Edw.  VI.  c.  i. 
and  I  Eliz.  c.  i.  that  whoever  reviles  the  facrament  of  the 
Lord's  fupper  (hall  be  punifhed  by  fine  and  imprifonment : 
and  by  the  ftatute  i  Eliz.  c.  2.  if  any  tninijler-  fliall  fpcak 
any  thing  in  derogation  of  the  book  of  common  prayer,  he 
Ihall  be  imprifoned  fix  months,  and  forfeit  a  year's  value  of 
his  benefice  ;  and  for  the  fecond  offence  he  fhall  be  de- 
prived. And  if  any  per/on  whatfopver  fhall  in  plays,  fongs,  or 
©ther  open  words,  fpeak  any  thing  in  derogation,  depraving,. 

or 
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or  clefpifing  of  the  faid  book,   he  fhall  forfeit  for  the  firfl  of- 
fence an  hundrtd  marks  ;  for  the  fecond  four  hundred  ;  and 
for  the  third  fliall  forfeit  all  his  goods  and  chattels,  and  fuf- 
fer  imprifonment  for  life.     Thefe  penalties  were  framed    in 
the  infancy  of  our  prefent  ellablifhment  ;  when  the  difciples 
ot  Piome  and  of  Geneva  united  in   inveighing  with   the  ut- 
tnoft  bitternefs  againft  the  Englifli  liturgy  :  and  the   terror 
of  thefe  laws  (for  they  fclJom,  if  ever,  were   fully  executed) 
proved  a  principal  means,   under  providence,  of  preferring 
the  purity  as  well  as  decency  of  our  national  worfliip.     Nur 
can  their  continuance  to  this  time  {in  terrorem  at  Itaft)  be 
thought  too  fevere  and  intolerant ;  when  we   confider,  that 
they  arc  levelled  at  the  ofFence,   not  of  thinking  differently 
from  the  national  church,   but  of  railing  at  that  church  and 
its  ordinances,  for  not  fubmitting  its  public  judgment  to  the 
private  opinion  of  others.     For,  though  it  is  clear,  that  no 
rcftraint  fliould  be  laid   upon  rational  and  difpafTionate  in- 
quiries into  the  redlitude  and  propriety  of  the  eftablifhed 
mode  of  worfliip  ;  yet  contumely  and  contempt  are  what 
no  eftablifhment  can  tolerate  (w).     A  rigid  attachment  to 
trifles,  and  an  intemperate    zeal   for   reforming  them,  are 
equally  ridiculous  and  abfurd :  but  the  latter  is  at  prefent 
the  lefs  excufable,  becaufe  from  political  reafons,  fufficiently 
hinted  at  in  a  former  volume  (x),  it  Would  now  be  extreme- 
ly unadvifable  to  make  any  alterations  in  the  fervice   of  the 
church  ',  unlefs  it  could  be  fliewn  that  fome  manifeft  impie- 
ty or  fhocking  abfurdity  would  follow  fiom  continuing  it  in 
its  prefent  form.  , 

2.  NoN-coNFORMiTY  to  the  worfhip  of  the  church  is 
the  other,  or  negative  branch  of  this  ofFence.  And  for  this 
there  is  much  more  to  be  pleaded  than  for  the  former;  be- 
ing a  matter  of  private  conference,  to  the  fcruples  of  which 
our  prefe»'.t  laws  have  fhewn  a  very  juft  and  chriflian  indul- 
gence. For  undoubtedly  all  perfecution  and  opprelTion  o£ 
■weak  confciences,  on  the  fcore  of  religious  perfuafions,  are 

(w)  By  an  ordinance*  3  Aug.  1645,  terian  worfhip,  fuhjefted  the  offender 

which  continued  till  the  reftoration,  to  upon  indidment  to  a  difcretionary  fine, 

preach,  wriie,  or  print,  any  thing  in  not  exceeding  fifty  pounds.     (Scobell. 

derogatidn  or  depraving   of  the  direc-  j8. 

ttry,  for  the  thea  cftablilhed  prefby-  (x)  Vol.  I.  pag.  98. 
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higlily  unjuftifiabie  upon"  every  principle  of  natural  reafon, 
civil  liberty,  or  found  religion.  But  care  muft  be  taken 
not  to  carry  this  indulgence  into  fuch  extremes,  as  may  en- 
danger the  national  church  :  there  is  always  a  difference  to 
be  made  between  tokration  and  eftabliflinient. 

NoN  coNroRMisTs  are  of  two  forts:  fiift,  fuch  as  ab- 
fent  themfelves  Iroin  divine  worfliipinthe  eftablifhed  church, 
througli  total  irreligion,  and  attend  the  fervice  of  no  other 
perfuafion.  Thefe  by  the  iiatutes  of  I  Eliz.  c.  2.  23  Eliz. 
C.  I.  and  3  Jac.  I.  c.  4.  forfeit  one  {lulling  to  the  poor  every 
Lord's  day  they  fo  abfent  themfelves,  and  20  /.  to  the  k;ng 
if  they  continue  fuch  default  for  a  month  together.  And  if 
they  keep  any  inmate,  thus  irreligioully  difpofed,  in  their 
boufes,  they  forfeit  10/.  per  month. 

The  fecond  fpecies  of  non-conformifts  are  thofe  who  of- 
fend ihrough  a  miftaken  or  perverfe  zeal.  Such  were  efteem- 
ed  by  our  laws,  ena(fLed  fince  the  time  of  the  reformation, 
to  be  papifts  and  proteftant  diffenters :  both  of  which  were 
fuppofed  to  be  equally  fchifmatics  in  not  communicating 
with  the  national  church  ;  with  this  difference,  that  the 
papifts  divided  from  ic  upon  material,  though  erroneous, 
reafons  ;  but  many  of  the  diffenters  upon  matters  of  indif- 
ference, or,  in  other  words,  upon  no  reafon  at  all.  Yet 
certainly  our  anceftors  were  miftaken  in  their  plans  of  com- 
pulfion  and  intolerance.  The  fin  of  fchifm,  as  fuch,  is  by- 
no  means  the  obje£l  of  temporal  coercion  and  puniflimcnr. 
If  through  weaknefs  of  intelle£t,  through  mifdirefted  piety, 
through  perverfenefs  and  acerbity  of  temper,  or  (which  is 
often  the  cafe)  through  a  profpedl  of  fecular  advantage  in 
herding  with  a  party,  men  quarrel  with  the  ecclefiaftical 
eftablifliment,  the  civil  magiftrate  has  nothing  to  do  with  it; 
unlefs  their  tenets  and  practice  are  fuch  as  threaten  ruin  or 
difturbance  to  the  ftate.  He  is  bound  indeed  to  protect  the 
eftablifhed  church  :  and,  if  this  can  be  better  effected,  by- 
admitting  none  but  its  genuine  members  to  oflices  of  truft 
and  emolument,  he  is  certainly  at  liberty  fo  to  do  ;  the  dif- 
pofal  of  offices  being  matter  of  favour  and  difcretion.  But, 
this  point  being  once  fecured,   all  perfecuiion  for  diverfity 

cf 
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of  opinions,  however  redicuJous  or  abfurd  they  may  be,  is 
contrary  to  every  principle  of  found  policy  and  civil  free- 
dom. The  names  and  fubordination  of  the  clergy,  the  pcf- 
turc  of  devotion,  the  materials  and  colour  of  the  minifter's 
garment,  the  joining  in  a  known  or  an  unknown  form  of 
prayer,  and  other  matters  of  the  fiime  kind,  muH;  be  left  to 
the  option  of  every  man's  private  judgment. 

With  regard  therefore  io  protejlant  dijjgnfers,  although 
the  experience  of  their  turbulent  difpofition  in  former  times 
occafioned  feveral  difabilities  and  teflridlions  (which  I  fhall 
not  undertake  to  juflify)  to  be  laid  upon  them  by  abundance 
of  ftatutes  (y),  yet  at  length  the  kgiflature,  with  a  fpirit  of 
true  magnanimity,  extended  that  indulgence  to  thefc  fe£la- 
ries,  which  they  theml'elves,  when  in  power,  had  held  to  be 
countenancing  fchifm,  and  denied  to  the  church  of  Eng- 
land (z).  The  penalties  are  all  of  them  fufpcnded  by  the 
ftatute  I  W.  &  M.  ft.  i.  c.  18.  "  for  exempting  their  ma- 
**  jefties  proteftant  fubjedls,  diflenting  from  the  church  of 
"  England,  from  the  penalties  of  certain  laws,"  commonly 
called  the  toleration  a£t ;  which  exempts  all  diflenters  (ex- 
cept papifts,  and  fuch  as  deny  the  Trinity)  from  all  penal 
laws  relating  to  religion,  provided  they  take  the  oaths  of  al- 
legiance and  fupremacy  (or  make  a  fimilar  affirmation,  be- 
ing quakers)  (a),  and  fubfcribe  the  declaration  againft  popery, 
and  repair  to  fome  congregation  regiftcred  in  the  bifliop's 
court  or  at  the  fefilons,  the  doors  whereof  muft  be  always 
open  :  and  diflenting  teachers  are  alfo  to  fubfcribe  the  thirty- 
nine  articles,  except  thofe  relating  to  church-government 
and  infant-baptifrn.  Thus  are  all  perfons,  who  will  approve 
themfelves  no  papifts  or  oppugners  of  the  Trinity,  left  at  full 
liberty  to  a6t  as  their  confcience  ftiall  diredl  them,  in  the 
matter  of  religious  woriliip.  And,  if  any  perfon  ftiall  wil- 
fully, malicioufly,  or  contemptuoufly  difturb  any  congrega- 

(y)  13  Elir.  c.  i.  3s  Eliz.  c.  1.  17  penalties  on  the  former  two,  in  cafe  of 

Car.  II.  c.  i.  11  Car.  II.  c.  i.  ufing  the  book  of  common-prsyer,  not 

(z)The  ordinance  cf  1645  (before-  only  in  a  place  of  public  worfhip,  but 

cited)  infliifled  imprifonmentfor  a  year  alfo  in  any  private  family. 
on  the  third  offence,    and  pecuniary         (a)  See  Stat.  8  Geo.  I.  c.  6. 
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tion,  aiTemblcd  in  any  church  or  permitted  meeting-houfe, 
or  (hall  mifufe  any  preacher,  or  teacher  there,  he  fjiall  (by 
virtue  of  the  fame  ftatute)  be  bound  over  to  the  fefiions  of 
the  peace,  and  forfeit  twenty  pounds.  But  by  flatute  5 
Geo.  I.  c.  4.  no  mayor,  or  principal  magiflrate,  muft  ap- 
pear at  any  diflenting  meeting  with  the  enfigns  of  his  of- 
fice (b),  on  pain  of  difability  to  hold  that  or  any  other  office  : 
the  lagiflature  judging  it  a  matter  of  propriety,  that  a  mode 
of  worfhip,  fet  up  in  oppofition  to  the  national,  wlicn  al- 
lowed to  be  exercifed  in  peace,  fhould  be  exercifed  alfo  with 
decency,  gratitude,  and  humility. 

As  io  papijlsy  what  has  been  faid  of  the  proteftant  difTen- 
ters  would  hold  equally  ftrong  for  a  general  toleration  ct 
them  ;  .provided  their  reparation  was  fobnded  only  upon  dif- 
ference of  opinion  in  religion,  and  their  principles  did  not 
alfo  extend  to  a  fubverfion  of  the  civil  government.  If  oiice 
they  could  be  brought  to  renounce  the  fupremacy  of  ^hc 
pope,  they  might  quietly  enjoy  their  feven  facraments,  their 
purgatory,  and  auricular  confeffion  ;  their  worftiip  of  re- 
Jiques  and  images  ;  nay,  even  their  tranfubftantiaticn.  But 
while  they  acknowledge  a  foreign  power,  fupetior  to  the 
fovereignty  of  the  kingdom,  they  cannot  complain  if  the 
Jaws  of  that  kingdom  will  not  treat  thern  upon  the  footing 
of  good  fubje£ls.  ^ 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  a- 
gainft  the  papifls  j  who  may  be  divided  into  three  clafles, 
perfons  profefling  popery,  popifli  recufants  convi£t,  and  po- 
pifh  priefts.  i.  Perfons  profefling  the  popifli  religion,  be- 
fides  the  former  penalties  for  not  frequenting  their  parlfli- 
church,  are,  by  feveral  ftatutes,  too  numerous  to  be  here  re- 
cited (c),  difabled  from  taking  any  lands  either  by  defcent  or 
purchafe,  after  eighteen  years  of  age,  until  they  renounce 
their  errors;  they  muft  at  the  age  of  twenty-one  regiftcr 
their  eftates    before    acquired,    and  all  future  conveyances 

(b)  Sir    Humphrey  Edwin,    a   lord  Swift,  in  his  tale  of  a  tub,  under  the  al- 

mayor  of  London,  had  the  imprudence  legory   of    Jack  getting    on    a    great 

foon  after  the  toleration  a£t  to  go  to  a  horfe,  and  eating  cuftard. 
prcsbyterian  meeting-houfe  in  his  for-         (c)  See    Hawkings's    plciS    of    the 

nialitiss  :  which  is  alluded  to  by  dean  crown,  and  Burn's  juftice. 

and 


€h.  4.  Wrongs.  55 

and  wills  relating  to  them  ;  they  are  incapable  of  preftnt- 
ing  to  any  advowf  >n,  or  granting  to  any  other  perfon  any 
avoidance  of  the  fame,  in  ptejuciice  of  the  two  univeifities  i 
they  may  not  keep  or  teach  any  fchool  un<ler  pain  of  per- 
petual imprifonment ;  they  are  liable  alfo  in  fome  inflonces 
to  pay  double  taxes  ;  and,  if  they  willingly  fay  or  hear  mafs, 
they  forfeit  the  one  two  hundred,  the  other  one  hundred 
marks,  and  each  {1k\11  fuffer  a  year's  imprifonment.  Thus 
much  for  perfons,  who,  from  the  misfortune  ot  family  pre- 
judices, or  otherwife,  have  concei^ved  an  unhappy  attachment 
to  the  Romifh  church  from  flieir  infancy,  and  publicly  pro- 
fefs  its  errors.  But  if  any  evil  indultry  is  ufed  to  rivet  thefe 
errors  upon  them,  if  any  perTon  fends  another  abroad  to  be 
educated  in  the  popifh  religion,  or  to  refide  in  any  religious 
houfe  abroad  for  that  purpofe,  or  contributes  any  thing  to 
their  maintenance  when  there  ;  both  the  ftnder,  the  fent, 
and  the  contributor,  are  difabled  to  fue  in  law  or  equity,  to 
be  executor  or  admin iftrator  to  any  perfon,  to  take  any  le- 
gacy or  deed  of  gift,  and  to  bear  any  office  in  the  realm,  and 
ihall  forfeit  all  their  goods  and  chattels,  and  likewife  all  their 
real  eftate  for  life.  And  where  thefe  errors  are  alfo  aggra- 
vated by  apoftacy,  or  perverfion,  where  a  perfon  is  recon- 
ciled to  the  fee  of  Rome,  or  procures  others  to  be  reconciled, 
the  offence  amounts  to  high  treafcn.  2.  Pdpilh  recufants, 
convidted  in  a  court  of  law  of  not  attending  the  fervice  of 
the  church  of  England,  are  fubje£l  to  the  following  difabili- 
ties,  penalties,  and  forfeitures,  over  and  above  thofe  before - 
mentioned.  They  can  hold  no  otiice  or  employment ;  they 
muft  not  keep  arms  in  their  houfes,  but  the  fame  may  be 
feized  by  the  juflices  of  the  peace;  they  may  not  come 
within  ten  miles  of  London,  on  pain  of  100/.;  they  can 
bring  no  a£lion  at  law,  or  fuit  in  equity  ;  they  are  not  per- 
mitted to  travel  above  five  miles  from  home,  unlefs  by 
licence,  upon  pain  of  forfeiting  all  their  goods  -,  and  they 
may  not  come  to  court,  under  pain  of  100  /.  No  marriage 
or  burial  of  fuch  recufant,  or  baptifm  of  his  child,  (hall  be 
had  otherwife  than  by  the  minifters  of  the  church  of  Eng- 
land, under  other  fevere  penalties.  A  married  vvoman, 
when  recufant,  fhall  forfeit  two  thirds  of  her  dower  or  join- 
ture, may  not  be  executrix  or  adminiftratrix  to  her  hufband, 
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nor  have  any  part  of  his  goods ;  and  during  the  coverture 
may  be  kept  in  prifon,  unlefs  her  hufband  redeems  her  at  the 
rate  of  10  /.  a  month,  or  the  third  part  of  all  his  lands.  And, 
laftly,  as  a  feme  covert  recufcjnt  maybe  imprifoned,  fo  all 
others  muft,  within  three  months  after  convidion,  either 
fubmit  and  renounce  their  errors,  or,  if  required,  fo  to  do  by 
four  juftices,  muft  abjure  and  renounce  the  realm :  and  if 
they  do  not  depart,  or  if  they  return  without  the  king's 
licence^  they  (hall  be  guilty  of  felony,  and  fuffer  death  as 
felons.  There  is  alfo  an  inferior  fpecies  of  recufancy,  (re- 
fufing  to  make  the  declaration  againft  popery  enjoined  by 
ftatute  30  Car.  II.  ft.  2.  when  tendered  by  the  proper  ma- 
giftrate)  which,  if  the  party  refides  within  ten  miles  of 
London,  makes  him  an  abfolute  recufant  convi£l;  or,  if  at 
a  greater  diftance,  fufpends  him  from  having  any  feat  in 
parliament,  keeping  arms  in  his  houfe,  or  any  horfe  above 
the  value  of  five  pounds.  This  is  the  ftate,  by  the  laws 
now  in  being,  of  a  lay-papift.  But,  3.  The  remaining  fpe- 
cies or  degree,  viz.  popiili  priefts,  are  in  a  ftiU  more  dan- 
gerous condition.  By  ftatute  11  and  12W.  III.  c.  4.  popifli 
priefts  or  biftiops,  celebrating  mafs,  or  exercifing  any  parts 
of  their  fun6lions  in  England,  except  in  the  houfes  of  em- 
bafladors,  are  liable  to  perpetual  imprifonment.  And  by 
the  ftatute  27  Eliz.  c.  2.  any  popifli  prieft,  born  in  the  do- 
minions of  ihe  crown  of  England,  who  fhall  come  over 
hither  from  beyond  fea,  or  fhall  be  in  England  thwee  days 
without  confonningand  taking  the  oaths,  is  guilty  of  high- 
treafon  :  and  all  perfons  harbouring  him  are  guilty  of  felony 
without  the  benefit  of  clergy. 

This  is  a  fhort  fummary  of  the  laws  againft  the  papifts, 
under  their  three  feveral  clafles,  of  perfons  profefiing  the 
popifti  religion,  popifli  recufants  convicl,  and  popifli  priefts. 
Of  which  the  prefident  Montefquieu  obferves  (d),  that  they 
are  fo  rigorous,  though  not  profeiTedly  of  the  fanguinary 
kind,  that  they  do  all  the  hurt  that  can  polRbly  be  done  in 
cold  blood.  But  in  anfwer  to  this  it  may  be  obferved, 
(what  foreigners,  who  only  judge  from  our  ftatute  book 
are,  not  fully  apprized  of)    that    thefe    laws   are  feldom 

(d)  Sp.  L.  b.  15,  c.  i-jt 
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exerted  to  their  utmofl:  rigour;  and,  indeed,  if  they  were,  it 
would  be  very  difficult  to  excufe  them.  For  they  are  ra- 
ther to  be  accounted  for  from  their  hittory,  and  the  urgen- 
cy of  the  times  which  produced  them,  than  to  be  approvetl 
(upon  a  cool  review)  as  a  Handing  fyftem  of  law.  The  reft- 
lefs  machinations  of  the  Jefuits  during  the  reign  of  Eliza- 
beth, the  turbulence  and  uneafinefs  of  the  papifls  under 
the  new  religious  cftablifhment,  and  the  boldnefs  of  their 
hopes  and  wifties  for  the  fucceflion  of  the  queen  of  Scots, 
obliged  the  parliament  to  counteraft  fo  dangerous  a  fpirit 
by  laws  of  a  great,  and  perhaps  neceflary,  feverity.  The 
powder-treafon,  in  the  fucceeding  reign,  ftruck  a  panic  into 
James  I.  which  operated  in  dilTerent  ways  :  it  occafioned 
the  enabling  of  new  laws  againft  the  papifts  -,  but  deterred 
him  from  putting  them  in  execution.  The  intrigues  of 
queen  Henrietta  in  the  reign  of  Charles  I.  the  profpe£l  of 
a  popifh  fucceflbr  in  that  of  Charles  II.  the  aflafTination- 
plot  in  the  reign  of  king  William,  and  the  avowed  claim  of 
a  popifh  pretender  to  the  crown,  will  account  for  the  exten- 
fion  of  thefe  penalties  at  thofe  feveral  periods  of  our  hif- 
tory.  But  if  a  time  fhould  ever  arrive,  and  perhaps  it  is 
not  very  diftant,  when  all  fears  of  a  pretender  fiiall  have 
vaniflied,  and  the  power  and  influence  of  the  pope  flrall 
become  feeble,  ridiculous,  and  defpicable,  not  only  in  Eng- 
land, but  in  every  kingdom  of  Europe,  it  probably  would 
not  then  be  amifs  to  review  and  foften  thefe  rigorous  edidls ; 
at  leaft  till  the  civil  principles  of  the  Roman-catholics  called 
again  upon  the  legiflature  to  renew  them:  for  it  ought  not 
to  be  left  in  the  bread  of  every  mercilefs  bigot,  to  drag 
down  the  vengeance  of  thefe  occafional  laws  upon  inofFen- 
five,  though  miftaken,  fubje£ts  ;  in  oppofition  to  the  lenient 
inclinations  of  the  civil  magiftrate,  and  to  the  deftru£lion  of 
every  principle  of  toleration  and  religious  liberty. 

In  order  the  better  to  fecure  the  eflablifhed  church  a- 
gainft  perils  from  non-conformifts  of  all  denominations,  in- 
fidels, Turks,  Jews,  heretics,  papifts,  and  fedaries,  there  are 
however  two  bulwarks  ere^fled ;  called  the  corporation  and 
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teji  2i0is:  by  the  former  of  which  (e)  no  perfon  can  be  le- 
gally elefted  to  any  ofTtcc  relating  to  the  government  of  any 
city  or  corporation,  unlefs,  within  a  twelvemonth  before, 
he  has  received  the  facrament  of  the  Lord's  fupper  accord- 
ing to  the  rites  of  the  church  of  England  :  and  he  is  alfo 
enjoined  to  take  the  oaths  of  allegiance  and  fupremacy  at 
the  fame  time  that  he  takes  the  oaths  of  office  :  or,  in  de- 
fault of  either  of  thefe  requifites,  fuch  eleftion  {hall  be  void. 
The  other,  called  the  tell:  a£l:  (f),  diredts  all  officers  civil 
and  military,  to  take  the  oaths,  and  make  the  declaration  a- 
gainft  tranfubftantiation,  in  the  court  of  king's  bench  or 
chancery,  the  next  term,  or  at  the  next  quarter  feffions,  or 
(by  fubfequent  ftatutes)  wi  bin  fix  months  after  their  ad- 
miffion  ;  and  alfo,  vitbin  the  fame  time,  to  receive  the  facra- 
ment of  the  Lord's  fupper,  according  to  the  ufage  of  the 
church  of  England,  in  fome  public  church  immediately  af- 
ter divine  fervice  and  fermon,  and  to  deliver  into  court  a 
certificate  thereof,  figned  by  the  minifter  and  chuich-war- 
den,  and  alfo  to  prove  the  fame  by  two  credible  witnelTes  ; 
upon  forfeiture  of  500/,  and  difability  to  hold  the  faid  of- 
fice. And  of  much  the  fame  nature  with  thefe  is  the  fta- 
tute  7  Jac.  \.  C.2.  which  permits  no  perfons  to  be  naturali- 
zed or  rePiored  in  blood,  but  fuch  as  undergo  a  like  teft  : 
>vhich  teft  having  been  removed  in  1753,  in  favour  of  the 
Jews,  was  the  next  feffion  of  parliament  reftored  again  with 
fome  precipitation. 

Thus  much  for  offences,  which  ftrlke  at  our  national  re- 
ligion, or  the  dodlrine  and  difcipline  of  the  church  of  Eng- 
land in  particular.  I  proceed  nowtoconfider  fome  grofs  im- 
pieties and  general  immoralities,  which  are  taken  notice  of 
and  punilhed  by  our  municipal  law ;  frequently  in  concur- 
rence with  the  ecclefiaftical,  to  which  the  cenfure  of  many 
of  them  does  alfo  of  right  appertain  ;  though  with  a  view 
fomewhat  different :  the  fpiritual  court  punifliing  all  finful 
enormities  for  the  fake  of  reforming  the  private  finner,  pro 
faluie  animae ;  while  the  temporal  courts  refent  the  public 
afiront  to  religion  and  morality,  on  which  all  government 

<c)  Stat.  13  Car.  11.  ft.  a.  c.  i.  (f)  Stat,  a;  Car.  II.  c.  ». 
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muft  depend  for  fupport,   and  correct  more  for  the  fake  of 
example  than  private  amendment. 

IV.  The  fourth  fpecies  of  offences  therefore,  more  im- 
mediately aj^ainft  God  and  religion,  is  that  of  bLifphemy  a- 
gainft  the  Almighty,  by  denying  his  being  or  providence  ; 
or  by  contumelious  reproaches  of  our  Saviour  Chrift.  Whi- 
ther alfo  may  be  referred  all  profane  fcoffing  at  the  holy 
fcripture,  or  expofing  it  to  contempt  and  ridicule.  Thefe 
are  offences  punifliable  at  common  law  by  fine  and  impri- 
fonment,  or  other  infamous  corporal  punifliment  (g)  :  for 
Chriftianity  is  part  of  the  laws  of  England  (h). 

V.  Somewhat  allied  to  this,  though  in  an  inferior  de- 
gree, is  the  offence  of  profane  and  common  /wearing  and 
curfing-  By  the  laft  ftatute  againfl  which,  19  Geo.  IL  c.  21. 
which  repeals  all  former  ones,  every  labourer,  failor,  or 
foldier  fhall  forfeit  i  s.  for  every  profane  oath  or  curfe,  every 
other  perfon  under  the  degree  of  a  gentleman  2  s,  and  every 
gentleman  or  perfon  of  fuperior  rank  5  s.  to  the  poor  of  the 
pariih  ;  and,  on  a  fecond  convi£lion,  double ;  and,  for  every 
fubfequent  conviction,  treble  the  fum  firft  forfeited ;  with 
all  charges  of  convidlion  :  and  in  default  of  payment  fhall 
be  fent  to  the  houfe  of  corredlion  for  ten  days.  Any  juftice 
of  the  peace  may  convift  upon  his  own  hearing,  or  the 
teftimony  of  one  witnefs  ;  and  any  conftable  or  peace  offi- 
cer, upon  his  own  hearing,  may  fecure  any  offender  and 
carry  him  before  a  juftice,  and  there  convld  him.  If  the 
juftice  omits  his  duty,  he  forfeits  5  /.  and  the  conftable  40  s. 
And  the  a£l  is  to  be  read  in  all  parifti  churches,  and  public 
chapels  the  Sunday  after  every  quarter  day,  on  pain  of  5  /. 
to  be  levied  by  warrant  from  any  juftice.  Befides  this  pu- 
niftiment  for  taking  God's  name  in  vain  in  common  dif- 
courfe,  it  is  ena£led  by  ftatute  3  Jac.  I.  c.  21.  that  if  in 
any  ftage  phy,  interlude,  or  fliew,  the  name  of  the  Holy 
Trinity,  or  any  of  the  perfons  therein,    be  jeftingly  or  pro- 

(g)  I  Hawk.  P.  C.  y.  (h)  i  Vent,  jpj.  a  Scrangc,  834. 
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fanely  ufed,  the  ofFender   fhall    foifeit  lo/.  one  moiety   to 
the  king,  and  the  other  to  the  informer. 

VI.  A  SIXTH  fpecies  of  offences  againftGod  and  religion, 
of  which  our  antient  books  are  full,  is  a  crime  of  which  one 
knows  not  well  what  account  to  give.      I  mean   the  offence 
o{  ivitchcraft^  conjuration^  inchantment^  ox  forcery.     To  de- 
ny the  poffibility,  nay,   aflual   exiflence,   of  witchcraft  and 
forcery,  is  at  once  flatly  to  contradict  the  revealed  word  of 
God,  in  various  paffages  both  of  the  Old  and  New  Teftament : 
and  the  thing  itifclf  is  a  truth  to  which   every   nation  in  the 
world  hath  in  its  turn  borne  teftimony,   by  either    examples 
feemingly  well  attefled,  or  prohibitory  laws,  which  at  leaft 
fuppofe  the  poffibility  of  a  commerce  with  evil  fpirits.     The 
civil  law  punifhes  with  death   not  only  the  forcerers  them- 
fclvef,  but  alfo  thofe  who  confult  them  (i)  ;   imitating  in  the 
former  the  exprefs  law  of  God  (k),  "  Thou  (halt  not  fuffer  a 
*'  witch  to  live."     And  our  own  laws,  both  before  and  fince 
the  conqueft,  have  been  equally  penal ;  ranking  this  crime 
in  the  fame  clafs  with  herefy,   and  condemning  both  to  the 
flames  (1).     The  prefident  Montefquieu  (m)  ranks  them  alfo 
both   together,    but  with   a  very  different   view  :  laying  it 
down  as  an  important  maxim,  that  we  ought  to  be  very  cir- 
cumfpeft  in  the  profecution  of  magic   and  herefy  ;  becaufe 
the  moft  unexceptionable  condudt,    the    pureft  morals,   and 
the  conftant  practice  of  every  duty  in  life,  are  not  afufficient 
fecurity  againfl  the  fufpicion  of  crimes  like  thefe.      And  in- 
deed the  ridiculous  ftories  that  are  generally  told,    and  the 
many  impoftures  and  delufions  that  have  been   difcovered  in 
all  aees,  are  enough   to  demolifh  all  faith  in  fuch  a  dubious 
crime  J  if  the  contrary  evidence  were   not   alfo  extremely 
ftrong.     "Wherefore  it  feems  to  be  the  moft  eligible  way   to 
conclude,  with  an  ingenious  writer  of  our  own  (n),   that   in 
general  there  has  been  fuch   a  thing  as  witchcraft;  though 
one  cannot  give  credit  to  any  particular  modern  inftance  of 
it. 

(i)  CoJ.  L  9  /.  i8.  (m)  Sp.  L.  b.  it.  c.  J. 

(k)  Exod.  xxii.  i8.  (n)  MrAddifon,  Speft.  No.  117. 

<l}  3  Inlt.  44,. 
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Our    forefnthers   were   ftronger    believers,    when   they 
enaacd  by  ftatute    33  Hen.  VUi.  c.  8.  all   witchcraft    and 
forcery  to  be   felony  without  benefit  of  clergy;  and  agam 
by  ftatute  i  Jac.  1.  c.  I2.  that  all  perfons  invoking  any  evU 
fpirit,  or  confuhing,  covenanting   .^ith,   enterta.nmg,  em- 
ploying, feeding,  or  rewarding  any  evil  fpirit  •,    or  taking 
up  dead  bodies  from  their  graves  to  be  ufed  m  any   witch- 
craft, forcery,  charm,  or  inchantment ;  or  kdl.ng  or  other- 
wife  hurting  any  perfon  by  fuch  infernal  ^"s^  U^oudbe 
guilty  of  felony  without  benefit  of  clergy,  and  fuffer  deaths 
And    if  any  perfon  (hould   attempt  by  forcery  to  diicover 
hidden  treafure,  or   to  reftore  ftolen  goods,   or  to  provoke 
unlawful  love,    or   to^  hurt  any   man  or  beaft,  though  the 
fame   were   not   efFeded,   he  or  fhe  (hpuld  fufFer  impnfon- 
ment  and  pillory  for  the  firft  offence,  and  death  for  the  fe- 
cond.     Thefe  ads  continued  in  force  till  lately,  to  the  ter- 
ror of  all  antient  females  in  the  kingdom  :  and  many  poor 
wretches  were  facrificed  thereby,  to  the  prejudice  of  their 
neighbours,  and  their  own  illufions;  not  a  few  havmg,  by 
fome   means   or   other,  confeffed   the  fad   at   the  gallows. 
But  all  executions  for  this  dubious  crime  are  now  at  an  end; 
our  legiHature  having  at  length  followed  the  wile  example 
of  Louis  XIV.   in  France,  who  thought  proper  by  an  edift 
to  reftrain  the  tribunals  of  juftice  from  receiving  informa- 
tions of  witchcraft  (o).     And  accordingly  it  is  with  us  enad- 
ed  by  ftatute  9  Geo.  II.  c  5.  that  no  profecution  ftiall  for 
the  future  be  carried  on  againft  any  perfon  for  conjuration, 
witchcraft,  forcery,  or  inchantment.     But  the  mifdemefnor 
of  perfons  pretending  to  ufe  witchcraft,    tell   fortunes,  or 
difcover  ftolen  goodsbyikill  in  the  occult  fciences,   is  ftiU 
defervedly  punifhed  with  a  year's  imprifonment,  and  ftand- 
ing  four  times  in  the  pillory. 

VII.  A  SEVENTH  fpecies  of  offenders  in  this  clafs  are  all 
religious  impoftors  :  fuch  as  falfely  pretend  an  extraordinary 

(o)  Voltaire  Siecl.  Lcuis  xiv.  ch.  ^9.     reckons  up  forcery  -\-;\';;^";f^  J" 
Mod.  Univ.  Kift.  XXV.  ».S.    YetVou-     mong  th^  crimes  pumlhabie  in  France. 
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commirTion  from  heaven  ;  or  terrify  and  abufe  the  people 
with  falfe  denunciations  of  judgments.  Thefe,  as  ttnding 
to  fuhvert  all  religion,  by  bringing  it  into  ridicule  and  con- 
tempt, are  p'.inifliable  by  the  temporal  courts  with  fine,  im- 
prifonment,  and  infamous  corpcral  punilliment  (p). 

VIII,  Simony,  or  the  corrupt  prefentation  of  any  on? 
to  an  ecclefiaftical  benefice  for  gii^t  or  reward,  is  alfo  to  be 
cQnfidered  as  an  offence  againft  religion  ;  as  well  by  reafon 
of  the  facrednefs  of  the  charge  which  is  thus  profanely 
bought  and  fold,  as  becaufe  it  is  always  attended  with  per- 
jury in  the  perfon  prefcnted  (q).  The  flatute  31  Eliz.  c.  6. 
(which,  fo  far  as  it  relates  to  the  forfeiture  of  the  right  of 
prefentation,  was  confidered  in  a  former  book)  (r)  tna£ls, 
that  if  any  patron,  for  money  or  any  other  corrupt  ccnfidtra- 
tion  or  promife,  directly  or  indire6tly  given,  fhall  prefent, 
admit,  inllitute,  indudl,  inftall,  or  collate  any  perfon  to  an 
ecckfiaflical  benefice  or  digniiy,  both  the  giver  and  taker 
fliall  forfeit  two  years  value  of  the  benefice  or  dignity;  one 
moiety  to  the  king,  and  the  other  to  any  one  who  will  fue 
for  the  fume.  If  perfons  alfo  corruptly  refign  or  exchange 
their  benefices,  both  the  giver  and  taker  fhall  in  like  man- 
ner forfeit  double  the  value  of  the  money  or  other  corrupt 
confideratioh.  And  perfons  who  (hall  corruptly  ordain  or 
licence  any  minifter,  or  precure  him  to  be  ordained  or  licen- 
ced (which  is  the  true  idea  of  fiir.ony)  fhall  incur  a  like 
forfeiture  of  forty  pounds -,  and  the  minifter  himfelf  of  ten 
pounds,  beGdes  an  incapacity  to  hold  any  ccclefiaftical  pre- 
ferment for  fcven  years  afterwards.  Corrupt  elections  and 
rcfjgnations  in  colleges,  hofpitals,  and  other  eleemofynary 
corporations,  are  alfo  punifhed  by  the  fame  flatute  with 
forfeiture  of  the  double  value,  vacating  the  place  or  office, 
and  a  devolution  of  the  right  of  election  for  that  turn  to  the 
crown. 

,{p)  I  Hawk.  p.  C.  7.  (0  See  Vol.  11.  pig.  a7P« 

(q)  3  Inft.  ts<i. 
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IX.  Profanation  of  the  Lord's  day,  ox  fahhath-hreak- 
ingy  is  a  ninth  offence  againft  God  and  religion,  punifhed 
by  the  municipal  laws  of  England.  For,  btfides  the  noto- 
rious indecency  and  fcandal,  of  permittirjg  any  fecular  bufi- 
nefs  to  be  publicly  tram'adled  on  that  day,  in  a  country  pro- 
feffing  Ciuiitianiiy,  and  the  corruption  of  moials  which 
ufually  follows  its  profanation,  the  keeping  one  day  in  feven 
holy,  as  a  time  of  relaxation  and  refrefliment  as  weli 
as  for  public  worfhip,  is  of  admirable  fcrvice  to  a  (late, 
confidered  rr)erely  as  a  civil  infiitution.  It  humanizes  by 
the  help  of  converfation  and  fociety  the  manners  of  the 
lower  clafles  :  which  would  orherwife  degenerate  into  a  for- 
did ferocity  and  favage  ftlfifhnefs  of  fpirit :  it  enables  the 
induftrious  workman  to  purfue  his  occupation  in  the  enfu- 
ing  week  with  health  and  chearfulnefs  :  it  imprints  on  the 
minds  of  the  people  that  fenfc  of  their  duty  to  God,  fo  ne- 
ceffary  to  make  them  good  citizens;  but  which  yet  would 
be  worn  out  and  defaced  by  an  unremitted  continuance  of 
labour,  without  any  (tated  times  of  recalling  them  to  the 
worfliip  of  their  Maker.  And  therefore  the  laws  of  king 
Athelftan  (s)  forbade  all  merchandizing  on  the  Lord's  day,, 
under  very  fevere  penalties.  And  by  the  ftatute  27  Hen. 
VL  c.  5.  no  fair  or  market  Ihall  be  held  on  the  principal 
feftivals,  good  Friday,  or  any  Su:nday  (except  the  four  Sun- 
days in  harveft)  on  pain  ot  forfeiting  the  goods  expofed  to 
fale.  And,  fmce,  by  the  ftatute  i  Car.  L  c.  i.  no  perfons' 
(IvAl  ailemble,  out  of  their  own  parifties,  for  any  fporc 
whatfoever  upon  this  day  ;  nor,  in  their  parilhes  fhall  ufe 
any  bull  or  bear  baiting,  interludes,  playt-,  or  other  tinlaw- 
/«/ exercifes,  or  paftimes ;  on  pain  that  every  offender  fhall 
pay  31.  ^d.  to  the  poor.  This  ftatute  does  not  prohibit, 
but  rather  impliedly  allows,  any  inn;  cent  recreation  or  a- 
mufement,  wiihin  their  refpedive  pariibes,  even  on  the 
Lord's  day,  after  divine  fervice  is  over.  But  by  ftatute  29 
Car.  IL  c.  7.  no  pcrfon  is  allowed  to  -work  on  the  Lord's  day, 
or  ufe  any  boat  or  barge,  or  expofe  any  goods  to  fale  ;  ex- 
cept meat  in  public  houfes,  milk  at  certain  hours,  and  works 
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of  necefiity  or  charity,  on  forfeiture  of  5  s.  Nor  Ihall  any 
drover,  carrier,  or  the  like,  travel  upon  that  day,  under 
pain  of  twenty  fliillings. 

X.  Drunkenness  is  alfo  punillied  by  ftatutc  4  Jac.  L 
c.  5.  with  the  forfeiture  of  5J;  or  the  fitting  fix  hours  in 
the  flocks  :  by  which  time  the  flatute  prefumes  the  offen- 
der will  have  regained  his  fenfes,  and  not  be  liable  to  do  mif- 
chief  to  his  neighbours.  And  there  are  many  wholefome 
flatutes,  by  way  of  prevention,  chiefly  pafled  in  the  fame 
reign  of  king  James  I.  which  regulate  the  licencing  of  ale- 
houfes,  and  punilb  perfons  found  tippling  therein;  or  the 
mafters  of  fuch  houfes  permitting  them. 

XL  The  laft  offence  which  I  fnall  mention,  more  imme- 
diately againft  religion  and  morality,  and  cognizable  by  the 
temporal  courts,  is  that  of  open  and  notorious  le-wdnefs  :  ei- 
ther by  frequenting  houfes  of  ill  fame,  which  is  an  Indi£l- 
able  offence  (t) ;  or  by  fome  grofsly  fcandalous  and  public 
indecency,  for  which  the  punifliment  is  by  fine  and  impri- 
fonment  (u).  In  the  year  1650,  when  the  ruling  powers 
Tound  it  for  their  intereft  to  put  on  the  femblance  of  a  very 
extraordinary  flri6tnefs  and  purity  of  morals,  not  only  incell 
and  wilful  adultery  were  made  capital  crimes  ;  but  alfo  the 
repeated  aft  of  keeping  a  brothel,  or  committing  fornica- 
tion, were  (upon  a  fecond  convidion)  made  felony  without 
benefit  of  clergy  (w).  But  at  the  reftoration,  when  men 
from  an  abhorrence  of  the  hypocrify  of  the  late  times 
fell  into  a  contrary  extreme,  of  licentioufnefs,  it  was  not 
thought  proper  to  renew  a  law  of  fuch  unfafhionable 
rigour.  And  thefe  offences  have  been  ever  fince  left  to 
the  feeble  coercion  of  the  fpiritual  court,  according  to 
the  rules  of  the  canon  law  \  a  law  which  has  treated 
,  the  offence  of  incontinence,  nay,  even  adultery  itfelf, 
with  a  great  degree  of  tendernefs  and  lenity  i  owing,  per- 
haps, to  the  celibacy  of  its  firft  compilers.     The  temporal 

(t)  Poph.  io8.  (u)  I  Siderf.  idS.  (w)  ScobelL  iii. 
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courts  therefore  take  no  cognizance  of  the  crime  of  adul- 
tery, otherwife  than  as  a  private  injury  (x). 

Cut  before  we  quit  this  fubje£l,  we  muft  take  notice 
of  the  temporal  punifliment  for  having  bajlard  chiUreu, 
confidered  in  a  crimrnal  light;'  for  with  regard  to  the  main- 
tenance of  fuch  illegitimate  offspring,  which  is  a  civil  con- 
cern, we  have  formerly  fpokcn  at  large  (y).  By  the  flatute 
18  Eliz.  c.  3.  two  juftices  may  take  order  for  the  punifliment 
of  the  mother  and  reputed  father  i  but  what  that  punifliment 
iliall  be,  is  not  therein  afcertained  :  though  the  contempo- 
rary expofition  was,  that  a  corporal  punifliment  was  intended 
(z).  By  flatute  7  Jac.  I.  c.  4.  a  fpecific  punifliment  [viz, 
commitment  to  the  houfc  of  corre£lion)  is  inflifted  on 
the  woman  only.  But  in  both  cafes,  it  feems  that  the  pe- 
nalty can  only  be  infli<fledi  if  thi  baftard  becomes  chargeable 
to  the  parifh :  for  otherwife  the  very  maintenance  of  the 
child  is  confidered  as  a  degree  of  punifliment.  By  the  lafl: 
mentioned  ftatute  the  juftices  may  commit  the  mother  to 
the  houfe  of  corredlion,  there  to  be  puniflied  and  and  fet  on 
work  for  one  year  j  and,  in  cafe  of  a  fecond  offence,  till  flie 
find  fureties  never  to  offend  again. 

(x)  See  Vol.  in.  pag.  139.  (2)  Dalt.juft.  ch.  iis 

(y)  See  Vol.  I.  pag.  45 S. 
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Chapter    the    fifth 

Of   offences   against    the    LAW  or 
NATIONS. 


ACCORDING  to  the  method  marked  out  in  the 
preceding  chapter,  we  are  next  to  confider  the  of- 
fences more  immediately  repugnant  to  that  univerfal  law  of 
fociety,  which  regulates  the  mutual  intercourfe  between  one 
ftate  and  another;  thofe,  I  mean,  which  are  particularly  ani- 
madverted on,  as  fuch,  by  the  Englilh  law. 

The  law  of  nations  is  a  fyftem  of  rules,  deducible  by 
natural  reafon,  and  eftabliflied,  ^y  univerfal  confent,  among 
the  civilized  inhabitants  of  the  world  (a) ;  in  order  to  de- 
cide all  difputes,  to  regulate  all  ceremonies  and  civilities,  and 
to  infure  the  obfcrvance  of  jullice  and  good  faith,  in  that 
intercourfe  which  rauft  frequently  occur  between  two  or 
more  independent  ftates,  and  the  individuals  belonging  to 
each  (b).  This  general  law  is  founded  upon  this  principle, 
that  different  nations  ought,  in  time  of  peace,  to  do  one  ano- 
ther all  the  good  they  can;  and,  in  time  of  war,  as  little 
harm  as  polTible,  without  prejudice  to  their  own  real  in- 
terefls  (c).  And  as  none  of  thefe  ftates  will  allow  a  fupe- 
riority  in  the  other,  therefore  neither  can  dictate  or  pre- 
fcribe  the  rules  of  this  law  to  the  reft  ;   but  fuch  rules  muft 

(a)  Ff.  I.  I.  9.  (c)  Sp.  L.  b.  r.  c.  3. 

(  b)  See  Vol.  I.  pag.  43. 

necefiarily 


CIi.  c,.  Wrongs.  67 

ijcceilarily  refult  from  thofc  principles  of  natural  juftice,  in 
which  all  the  learneci  of  every  nation  agree  :  or  tht^y  depend 
upon  mutual  compacts  or  treaties  between  the  refpetlive 
communities ;  in  the  conftrut^tion  of  which  there  is  alfo  no 
J'ldge  to  refort^o,  but  the  law  of  nature  and  reafon,  being 
the  only  one  in  ^-hich  all  the  contracting  parties  are  equally 
converfant,  and  to  which  they  are  equally  fubje£t. 

In  arbitrary  dates,  this  law,  wherever  it  contradicts  or  is  not 
provided  for  by  the  municipal  law  of  the  country,  is  en- 
forced by  the  royal  power  :  but  fince  in  England  no  royal 
power  can  introduce  a  new  law,  or  fufpend  the  execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  quef- 
tion  ariles  which  is  properly  the  obje6t  of  its  juri(di6tion)  is 
here  adopted  in  its  full  extent  by  the  common  law,  and  is 
held  to  be  a  part  of  the  law  of  the  land.  And  thofe  a6ts  of 
parliament,  which  have  from  time  to  time  been  made  to 
enforce  this  univerfal  law,  or  to  facilitate  the  execution  of 
its  decifions,  are  not  to  be  conGdered  as  inrrodu£tive  of  any 
new  rule,  but  merely  as  declaratory  of  the  old  fundamental 
conllitutions  of  the  kingdom  ;  without  which  it  mwft  ceafe 
to  be  a  part  of  the  civilized  world.  Thus  in  mercantile 
queftions,  fuch  as  bills  of  exchange,  and  the  like  ;  in  all 
marine  caufes,  relating  to  freight,  average,  demurrage,  in- 
furances,  bottomry,  and  others  of  a  fimilar  nature;  the  law- 
merchant  (d),  which  is  a  branch  of  the  law  of  nations,  is 
regularly  and  conftantly  adhered  to.  So  too  in  all  difputes 
relating  to  prizes,  to  fhipwrecks,  to  hoftages  and  ranfom 
bills,  there  is  uo  other  rule  of  decifion  but  this  great  univer- 
fal law,  collected  from  hillory  and  ufage,  and  fuch  writers  of 
all  nations  and  languages  as  are  generally  approved  and 
allowed  of. 

But  though  in  civil  tranfadtions  and  queftions  of  pro- 
perty between  the  fubjeCts  of  different  ftates,  the  law  of 
nations  has  much  fcope  and  extent,  4s  adopted  by  the  law 
of  England  ;  yet  the  prefent  branch  of  our  inquiries  will 
fall  within  a  narrow  compafs,   as  offences  againft    the  law 

(d)  See  Vol.  I.  pag,  173. 
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of  nations  can  rarely  be  the  objc£l  of  the  criminal  law  of 
any  particular  ftate.  For  offences  again  ft  this  law  are  prin- 
cipally incident  to  whole  ftates  or  nations  :  in  which  cafe 
recourfe  can  only  be  had  to  war  ;  which  is  an  appeal  to  the 
God  of  hofts,  to  punilli  fuch  infradions  of  public  faith,  as 
are  committed  by  one  independent  people  againft  another : 
neither  ftate  having  any  fuperior  jurifdi£lion  to  refort  to 
upon  earth  for  juftice.  But  where  the  individuals  of  any 
ftate  violate  this  general  law,  it  is  then  the  intereft,  as  well 
as  duty  of  the  government  under  which  they  live,  to  ani- 
madvert upon  them  with  a  becoming  feveriiy,  that  the  peace 
of  the  world  may  be  maintained.  For  in  vain  would  na- 
tions, in  their  colledive  capacity,  obferve  thffe  univerfal 
rules,  if  private  fubjedls  were  at  liberty  to  break  them  at 
their  own  difcretion,  and  involve  the  two  ftates  in  a  war. 
It  is  therefore  incumbent  upon  the  nation  injured,  firft  to 
demand  fatisfa£lion  and  juftice  to  be  done  on  the  offender, 
by  the  ftate  to  which  he  belongs  ;  and,  if  that  be  refufed  or 
neglefted,  the  fovereign  then  avows  himfelf  an  accomplice 
or  abettor  of  his  fubjetl's  crime,  and  draws  upon  his  com- 
munity the  calamities  of  foreign  war. 

The  principal  offences  againft  the  law  of  nations,  animad- 
verted on  as  fuch  by  the  municipal  laws  of  England,  are  of 
three  kinds  ;  i.  Violation  of  fafe-condu<Sts  ;  2.  Infringement 
of  the  rights  of  embaffadors ;  and,  3.  Piracy. 

I.  As  to  the  firft,  violation  of  fafe-conduBs  or  paJfportSf 
exprefsly  granted  by  the  king  or  his  embaffadors  (e)  to  the 
fubje£ls  of  a  foreign  power  in  time  of  mutual  war;  or, 
committing  adis  of  hoftility  againft  fuch  as  are  in  amity, 
league,  or  truce  with  us,  who  are  here  under  a  general  im- 
plied fafe-condu£l ;  thefe  are  breaches  of  the  public  faith, 
without  the  prefervation  of  which  there  can  be  no  jnter- 
courfe  or  commerce  between  one  nation  and  another :  and 
fuch  offences  may,  according  to  the  writers  upon  the  law  of 
nations,  be  a  juft  ground  of  a  national  war  j   fince  it  is  not 

(e)  See  Vol  I.  pa^.  i(J9. 
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in  the  power  of  the  foreign  prince  to  caufe  juflice  to  be 
done  to  his  fubje£ls,  by  the  very  individual  delinquent,  but 
he  mud  require  it  6f  the  whole  community.  And  as  du- 
ring the  continuance  of  any  fafe-condu£t,  either  exprefs  or 
implied,  the  foreigner  is  under  the  protcdion  of  the  king 
and  the  law;  and,  more  efpccially,  as  it  is  one  of  the  arti- 
cles oS  magna  charta  (f ),  that  foreign  merchants  fliall  be  en- 
titled to  fafe-conduct  and  fecurity  throughout  the  kingdom  •, 
there  is  no  queflion  but  that  any  violation  of  either  the  per- 
fon  or  property  of  fuch  foieigner  may  be  puniflied  by  in- 
dictment in  the  name  of  the  king,  whofe  honour  is  more 
particularly  engaged  in  fupportiag  hia  own  fafe-condufl. 
And,  when  this  malicious  rapacity  was  not  confined  to  pri- 
vate individuals,  but  broke  out  into  general  hoftilities,  by  the 
ftatute  2  Hen.  V.  ft.  i.  c.  6.  breaking  of  truce  and  fafe-con- 
dudls,  or  abetting  and  receiving  the  truce-breakers,  was  (in 
affirmance  and  fupport  of  the  law  of  nations)  declared  to 
be  high  treafon  agrinft  the  crown  and  dignity  of  the  king ; 
and  confervators  of  truce  and  fafe-condu£ts  were  appointed 
in  every  port,  and  impowered  to  hear  and  determine  fuch 
treafons  (when  committed  at  fea)  according  to  the  antient 
marine  law  then  pradlifed  in  the  admiral's  court :  and,  to- 
gether with  two  men  learned  in  the  law  of  the  land,  to 
hear  and  determine  according  to  that  lav/  the  fame  treafons, 
when  committed  within  the  body  of  any  county.  Which 
ftatute,  fo  far  as  it  made  thefe  offences  amount  10  treafon, 
was  fufpended  by  14  Hen.  VI.  c.  8.  and  repealed  by  20 
Hen.  VI.  c.  II.  but  revived  by  29  Hen.  VI.  c.  2.  which 
gave  the  fame  powers  to  the  lord  chancellor,  aflbciated 
with  either  of  the  chief  juftices,  as  belonged  to  the  confer- 
vators of  truce  and  their  afleflbrs ;  and  enabled,  that,  not- 
■withftanding  the  party  be  convidted  of  treafon,  the  injured 
ftranger  ftiould  have  reftitution  out  of  his  effects,  prior  to 
any  claim  of  the  crown.  And  it  is  farther  enabled  by  the 
ftatute  31  Hen.  VI.  c.  4.  that  if  any  of  the  king's  fubjedts 
attempt  or  offend  upon  the  fea,  or  in  any  port  within  the 
king's  obeyfance,  againft  any  ftranger  in  amity,  league,  or 
truce,  or  under  fafe  condud  ;  and  efpecially  by  attaching 

(f)  9  Kin.  III.  c.  30.     See  Vol.  I.  pag.  a;p,  &c. 
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his  perfon,  or  fpoiling  him,  or  robbing  him  of  his  goods  ; 
the  lord  chancellor,  with  any  of  the  juftices  of  either  the 
king's  bench  or  common-pleas,  may  caufe  full  reflitution 
and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  obferved,  that  the  fufpending  and  repealing 
a6ls  of  14  &  20  Hen.  VI.  and  alfo  the  reviving  aft  of  29 
Hen.  VI.  were  only  temporary;  fo  that  it  fhould  feen^  that, 
after  the  expiration  of  them  all,  the  flaiute  2  Hen.  V.  con- 
tinued in  full  force :  but  yet  it  is  confidered  as  extin£l:  by 
the  ftaiute  14  Edw.  IV.  c.  4.  which  revives  and  confirms 
all  ftatutes  and  ordinances,  made  before  the  acceffion  of  the 
houfe  of  York,  againft  breakers  of  amities,  truces,  leagues, 
and  fafe-condudts,  with  an,  exprefs  exception  to  the  flatutes 
of  2  Hen.  V.  But  (however  that  may  be)  I  apprehend  it  was 
finally  repealed  by  the  generah  flatutes  of  Edward  VI.  and' 
queen  Mary,  for  abolilliing  new-created  treafons  ;  though 
lir  Matthew  Hale  feems  to  queftion  it  as  to  treafons  com- 
mitted on  the  fea  (g).  But  certainly  the  ftatute  of  31  Hen. 
VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  emonJJ'aJorSt  which  are  alfo  efla- 
bliflied  by  the  law  of  nations,  and  are  therefore  matter  of 
univerfal  concern,  they  have  formeily  been  treated  of  at 
large  (h).  It  may  here  be  fulTicient  to  remark,  that  the 
common  law  of  England  recognizes  them  in  their  full  ex- 
tent, by  immediately  flopping  all  legal  procefs,  fued  cut 
through  the  ignorance  or  railmefs  of  individuals,  which  may 
intrench  upon  the  immunities  of  a  foreign  minifter,  or  any 
of  his  train.  And  the  more  effeftually  to  enforce  the  law 
of  nations  in  this  refpeft,  when  violated  through  wantonnefs 
or  infolence,  it  is  declared  by  the  flatute  7  Ann.  c.  12.  that 
all  procefs  whereby  the  perfon  of  any  embalfador,  or  of  his 
domeflic  or  domeftic  fervant,  may  be  arrefted,  or  his  goods 
diflreined  or  feifed,  fhall  be  utterly  null  and  void  ;  and  that 
all  perfonsprofecuting,  foliciting,  or  executing  fuch  procefs, 
being  convifted   by  confeiFion  or  the  oath  of  one  witnefs^ 

(g)  I  Hal.  P.  C.  a<i7.  (Ji)  Sec  Vol.  I.  png.  ijj. 
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before  the  lord  cl-jancellor  and  the  chief  juftlces,  or  any 
two  of  them,  fliall  be  deemed  violators  of  the  laws  of  na- 
tions, and  difturbers  of  the  public  repofe ;  and  fliall  fuffer 
fuch  penalties  ami  corporal  punifliment  as  the  faid  judges, 
or  any  two  of  them,  fliall  think  fit  (i).  Thus,  in  cafes  of 
extraordinary  outrage,  for  which  the  law  hath  provided  no 
fpecial  penalty,  the  legiflature  hath  intrufted  to  the  three 
principal  judges  of  the  kingdom  an  unlimited  power  of  pro- 
portioning the  punilbmenc  to  the  crime. 

III.  Lastly,  the  crime  of  piracy^  or  robbery  and  depre- 
dation upon  the  high  fcas,  is  an  offence  againil  the  univer- 
ial  law  of  fociety  ;  a  pirate  being,  according  to  fir  Edward 
Coke  (k),  hojiis  humani  generis.  As  therefore  he  has  re- 
nounced all  tiie  benefits  of  fociety  and  government,  and  has 
reduced  himfelf  afrefh  to  the  favage  ftate  of  nature,  by  de- 
claring war  againft  all  mankind,  all  mankind  mult  declare 
war  againft  him  :  fo  that  every  community  hath  a  right,  by 
the  rule  of  felf-ciefence,  to  infli£l  that  punifhment  upon 
him,  whith  every  individual  would  in  a  ftate  of  nature 
have  been  otherwife  entitled  to  do,  for  any.invafion  of  his 
perfon  or  perfonal  property. 

By  the  antient  common  law,  piracy,  if  committed  by  a 
fubje£l,  was  held  to  be  a  fpecies  of  treafon,  being  contrary 
to  his  natural  allegiance  j  and  by  an  alien  to  be  felony  only : 
but  now,  fince  the  ftatute  of  treafons,  25  Edw.  III.  c.  2.  it 
is  held  to  be  only  felony  in  a  fubjetl  (1).  Formerly  it  was 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law  (m).  But  it  being  inconfiftent 
with  the  liberties  of  the  nation,  that  any  man's  life  fliould 
be  taken  away,  unlefs  by  the  judgment  of  his  peers,  or  the 
common  law  of  the  land,  the  ftatute  28  Hen.  VIII.  c.  15. 
eftabliftied  a  new  jurifdidlion  for  this  purpofe  ;  which  pro- 
ceeds according  to  the  courfe  of  the  common  law,  and  of 
which  we  fliall  fay  more  hereafter. 

(i)  Se€  the  occafion  of  making  this     (1)  Ihid. 
(iatutc  ;  Vol.  I.  pag.  155.  (m)  i  Hawk.  P.  C.  pS. 

(k)  3  Inft.  113. 
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The  offence  of  piracy,  by  common  law,  ccnfifls  in  com- 
mitting thofe  a£is   of   robbery  and   depredation    upon   the 
high   feas,  which,  if  committed  upon  land,  would  have  a- 
mounted  to   felony  there  (n).     Bur,  by  llatute,  foiue  other 
offences  are  made  piracy  alfo :  as,  by  ftatute   1 1  &  1 2  W. 
III.  c.  7.  if  any  natural  born  fubje6t  commits  any  aft  of 
holiility  upon  the  high  feas,  againfl  others  of  his  majefty's 
fubjedls,    under  colour  of  a  commiffion  from  any  foreign 
power  ;  this,  though  it  would  only  be  an  a£l:  of  war  in  an 
alien,  fhall  be  conftrued  piracy  in  a  fubje£l.     And  farther, 
any    commander,   or  other  feafaring  pcrfon,  betraying  his 
truft,  and  running  away  with  any  fliip,  boat,  ordnance,  am- 
munition, or  goods;  or  yielding  them  up  voluntarily  to  a 
pirate;  or  confpiring  to  do  thefe  ails;  or  any  perfon  con- 
fining the  commander  of  a  veffel,  to  hinder  him  from  fight- 
ing  in  defence  of  his  fhip,  or  to  caufe  a  revolt  on  board ; 
fhall,  for  each  of  thefe  offences,   be  adjudged  a  pirate,  fe- 
lon, and  robber,  and  fliall  fuffer  death,  whether  he  be  prin- 
cipal or   acceffory.     By  the  ftatute  8  Geo.   I.    c.    24.   the 
trading  with  known  pirates,  or  furnifhing  them   with  ftores 
or  ammunition,  or  fitting  out  any  veffel  for  that  purpofe, 
or  in  any    wife    confulting,    combining,  confederating,   or 
correfponding    with   them  ;    or    the    forcibly   boarding   any 
merchant  veffel,  though  without  feifing  or  carrying  her  off, 
and  deftroying   or  throwing   any  of  the  goods   overboard  ; 
fhall  be  deemed  piracy  ;  and  ail  acceffories  to  piracy,  are 
declared  to  be  principal   pirates,  and  felons  without  benefit 
of  clergy.     By    the  fame    ftatutes  alfo,    (to  encourage  the 
defence  of  merchant  veffels  againft  pirates)  the  commanders 
or  feamen  wounded,   and  the  widows   of  fuch  feamen   as 
are  flain,  in  any  piratical  engagement,  (hall  be  entitled  to  a 
bounty,    to  be    divided    among  them,    not   exceeding   one 
fiftieth  part  of  the  value  of  the  cargo  on  board  :  and  fuch 
wounded  feamen  fhall  be  entitled  to  the  penfion  of  Green- 
wich hofpital ;   which  no   other   feamen    are,  except   only 
fuch   as  have  ferved  in  a  fliip  of  war.     And  if  the  com- 
mander (hall  behave  cowardly,  by  not  defending  the  fhip, 

(n)  1  Hawk.  P.  C.  ico. 
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if  (lie  carries  guns  or  arms,  or  fhall  difcharge  the  r^iarlners 
from  fighting,  fo  that  the  (hip  falls  into  the  hands  of  pirates, 
fuch  commander  fhall  forfeit  all  his  wages,  and  fuffer  fix 
months  imprifonment. 

These  are  the  principal  cafes,  in  which  the  (latute  law 
of  England  interpofes,  to  aid  and  enforce  the  law  of  nations, 
as  a  part  of  the  common  law  ;  by  infli6ling  an  adequate  pu- 
nifliment  upon  offences  againfl  that  univcrfal  law,  commit- 
ted by  private  perfons.  We  (liall  proceed  in  the  next  chap- 
ter to  confider  offences  which  more  immediately  affect  the 
fovereign  executive  power  of  our  own  particular  (late,  or 
the  king  and  government ;  which  fpecies  of  crimes  branches 
itfelf  into  a  much  larger  extent,  than  either  of  thofe  of  which 
we  have  already  treated. 
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Chapter  the  sixth. 


Of    high     treason. 


TH  E   third  general   diviiion  of  crimes  cbnfifts  of  fuck 
as  more  efpecially  afFe£l  the  fupreme  executive  pow- 
er, or  the  king  and  his  government  J  which   amount  either 
to  a  total  renunciation  of  that  allegiance,  or  at  the  leafl  to 
a  criminal  negledl  of  that   duty,   which   is  due  from  every 
fubjetSl  to  his  fovereign.     In  a  former  part  of  thefc   com-_ 
mentaries  (a)  we  had  occafion  to  mention  the    nature  of  al- 
legi^ince,   as  the  tie  or  ligamen  which  binds  every  fubje£t  to 
be  true  and  faithful  to  his  fovereign  liege  lord   the  king,  in 
return  for  that  protection  which  is  afforded  him  j  and  truth 
and  faith  to  bear  of  lif<;  and  limb,  and  earthly  honour  ;  and 
not  to  know  or  hear  of  any  ill  intended  him,  without  defend- 
ing him  therefrom.     And  this  allegiance,  we  may  remem- 
ber, was  diflinguiflied  into  two  forts  or  fpecies :  the  one  na- 
tural and  perpetual,  which  is  inherent  only  in  natives  of  the 
king's  dominions  ;  the  other  local  and  temporary,  which   is 
incident  to  aliens  alfo.     Every  offence  therefore   more  im- 
mediately afFe£ling  the  royal  perfon,   his  crown,  or  digni- 
ty, is   in  fome  degree  a  breach   of  this  duty  of  allegiance, 
whether  natural  and  innate,  or  local  and   acquired  by  refi- 
dence  :  and  thefe  may  be  dillinguifned  into  four  kinds  j   i. 
Treafon.     2.  Felonies   injurious  to  the  king's  prerogative. 
3.  Praemunire.     4.  Other  mifprifions  and  contempts.     Of 
which  crimes  the  firft  and  principal  is  that  of  treafon. 

(a)  Book  I*  ch.  10. 

Treason, 
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Treason,  prochtioy  in  its  very  name  (which  is  borrow- 
ed from  the  French)  imports  a  betraying,  treachery,  or 
breach  of  faith.  It  therefore  happens  only  between  allies, 
laith  the  mirror  (b) :  for  treafon  is  indeed  a  general  appel- 
luion,  made  ufe  of  by  the  law,  to  denote  not  only  offences 
againft  the  king  and  government,  bat  alfo  that  accumula- 
tion of  guilt  which  arifes  whenever  a  fuperior  repofes  a 
confidence  in  a  fubje6t  or  inferior,  between  whom  and 
himfelf  there  fubfifts  a  natural,  a  civil,  or  even  a  fpiritual 
relation-,  and  the  inferior  fo  abufcs  that  confidence,  fo  for- 
gets the  obligations  of  duty,  fubjeftion,  an'd  allegiance,  as 
to  deflroy  the  life  of  any  fuch  fuperior  or  lord.  This  is 
looked  upon  as  proceeding  from  the  fame  principle  of  trea- 
chery in  private  life,  as  would  have  urged  him  who  har- 
bours it  to  have  confpired  in  public  again't  his  liege  lord 
■and  fovereign:  and  therefore  for  a  wife  to  kill  her  lord  or 
hufband,  a  fervant  his  lord  or  mafter,  and  an  ecclefiaftic  his 
lord  or  ordinary  ;  thefe,  being  breaches  of  the  lower  alle- 
giance, of  private  and  domeftic  faith,  are  denominated  petit 
treafons.  But  when  difloyalty  fo  rears  its  creft,  as  to  at- 
tack even  majefty  itfelf,  it  is  called  by  way  of  eminent  dl- 
ft(n£tion  high  treafon,  alta  prodiiio  ;  being  equivalent  to  the 
crimen  laefae  majejiatis  of  the  Romans,  as  Glanvil  (c)  de- 
nominates it  alfo  in  our  Englifh  law. 

As  this  is  the  higheft  civil  crime,  which  (confidered  as  a 
member  of  the  community)  any  man  can  pofTibly  commit, 
it  ought  therefore  to  be  the  mofl  precifely  afcertained.  For 
if  the  crime  of  high  treafon  be  indetermined,  this -alone 
(fays  the  prefident  Montefquieu)  is  fufficient  to  make  any 
government  degenerate  into  arbitrary  power  (d).  And  yet, 
by  the  antient  common  law,  there  was  a  great  latitude 
left  in  the  breafl  of  the  judges,  to  determine  what  was 
treafon,  or  not  fo  :  whereby  the  creatures  of  tyrannical 
princes  had  opportunity  to  create  abundance  of  conftrudive 
treafons ;    that   is,  to  raife,  by  forced  and   arbitrary  con- 


(b)  c.  I.  Tea  7.  (d)  Sp.  L.  b.  ij.  t.  7. 

(c)  /.  I.  c.i.  . 
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ftruclions,  offences  into  the  crime  and  punifliment  of  trea- 
fon,  which  never  were  fufpe<3:ed  to  be  fuch.  Thus  the  ac- 
croachingy  or  attefnpting  to  exercife,  royal  power  (a  very 
uncertain  charge)  was  in  the  21  Edw. III.  held  to  be  treafoii 
in  a  knight  of  Hertfordlhire,  who  forcibly  afl'aulted  and  de- 
tained one  of  the  king's  fubjeds  till  he  paid  him  90  /.  (e) : 
a  crime,  it  muft  be  owned,  well  deferving  of  puniihment; 
but  which  feems  to  be  of  a  complexion  very  different  from 
that  of  treafon.  Jijliing  the  king's  father  or  brother,  or 
even  his  meffenger,  has  aifo  fallen  under  the  fame  denomi- 
nation (f).  The  latter  of  which  is  almofl:  as  tyrannical  a 
iloclrine-  as  that  of  the  imperial  conltitution  of  Arcadius 
and  Honorjus,  which  determines,  that  any  attempts  or  de- 
figns  againfl:  the  minifters  of  the  prince  fliall  be  treafon  (g). 
But,  however,  to  prevent  the  inconveniencies  which  began 
to  arife  in  England  from  this  multitude  of  confl:ru6tive  trea- 
Jons,  the  ftatute  25  Edvv.  III.  c.  2.  was  made;  which  de- 
lines  what  offences  only  for  the  future  (hould  be  held  to  be 
treafon  :  in  like  manner  as  the  lex  Julia  majejlatis  among 
the  Romans,  promulged  by  Auguftus  C?efar,  comprehend- 
ed all  the  antient  laws  that  had  before  been  enacled  to  pu- 
iiifii  traiifgreflbrs  againft  the  ftate  (h).  This  ftatute  muft 
therefore  be  our  text  and  guide,  in  order  to  examine  into 
the  feveral  fpecies  of  high  treafon.  And  we  fliall  find  that 
it  comprehends  all  kinds  of  high  treafon  under  feven  diftin<^ 
branches. 

I.  "  When  a  man  doth  compafs  or  imagine  the  death 
**  of  our  lord  the  king,  of  our  lady  his  queen,  or  of  their 
"  eldeft  fon  and  heir."  Under  this  defcription  it  is  held 
that  a  queen  regnant  (fuch  as  queen  Elizabeth  and  queen 
Anne)  is  within  the  words  of  the  a£l,  being  inverted  with 
royal  power,  and  entitled  to  the  allegiance  of  her  fubje6ls  (i): 

(c)  1  Hal.  P.  C.  80.  (eadem  en'im  feverttate  voImUatem  fce- 

(f)  Britt.  c.  ai.  I  Hawk.  P.  C.  34.  hris,   qua   effetfum,  puniri  jura  value- 

(g)  ^;«  dc  nece  virorum  ilhijir'ttfm,  runt)  ipfc  qtndeni,  utpotc  niajcjfatis 
cut  cotifiliis  et  confijlorio  nof.ro  intcrfunt,  reus,  gladio  fer'tatur,  bonis  ejus  omni- 
fenatorum  etiatn  {nam  ct  ipft  pars  cor-  hus  fijco  nojiro  add'iBis.  (Corf.  9.  8.  5.) 
poris   Hoflri  funt)   vel  cujujlihet  ptflre-         (h)  Gravin.  Orig.  1.  feO.  34. 

mc,  (?in  iKiilat  npUfcum,    cogitaverit  :        (i)  i  Hal.  P.  C.  loi. 
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but  the  huftand  of  fuch  a  queen  is  not  comprized  wlthisi 
thefe  words,    and   therefore  no  treafon  can  be   commlrte<l 
againft  him  (k).     The  king  here  intended  is  the  king  in  pof* 
feffion,  without  any  refpeft  to  his  title  :  for  it  is  held,   that  it 
king  defaclo,  and  not  dejure^  or,  in  other  words,  an  ufurprr 
that  hath  got  pofleffion  of  the  throne,    is  a  king  within  tht 
meaning  of  the  ftatute;    as  there  is  a  temporary  allegiance 
due  to  him,  for  his  adminiftration  of  the  government,  and 
temporary  proteftion  of  the  public  :    and  therefore  treafons 
committed  againft  Henry  VI.  were  puniflied  under  Edward 
IV.  though  all  the  line  of  Lancafter  had  been  previoufly  de- 
clared ufurpers  by  ad  of  parliament.     But  the  moft  right- 
ful heir  of  the  crown,  or  king  dejiircy  and  not  de  fa3o^  who 
hath  never  had  plenary  poff  ffion  of  the  throne,    as  was  the 
cafe  of  the  hcufe  of  York,   during  the  three  reigns  of  the 
line  of  Lancafter,  is  not  a  king  within  this  ftatute,  againft 
whom  treafons  may  be  committed  (1).     And  a  very  fenfible 
writer  on  the  crown-law  carries  the  point  of  pofleffion  fo 
far,  that  he  holds  (m),  that  a  king  out  of  poffeiTion  Is  fo  far 
from  having  any  right  to  our  allegiance,  by  any  other  title 
which  he  may  fet  up  againft  the  king  in  being,  that  we  are 
bound  by  the  duty  of  our  allegiance  to  refift  him.     A  doc- 
trine which  he  grounds  upon  the  ftatute  ii  Hen.  VII.  c.  i. 
Avhich  is  declaratory  of  the  common  law,   and  pronounces 
all  fubje£ls  excufed  from  any  penalty  or  forfeiture,   which 
do  alTift  and  obey  a  king  defaBo.     But,  in  truth,  this  feems 
to  be  confounding  all  notions  of  right  and  wrong  ;  and  the 
confequence  would  be,  that  when  Cromwell  had  murdered 
the  elder  Charles,  and   ufurped  the  power   (though  not  the 
name)  of  king,  the  people  were  bound  in  duty  to  hinder  the 
fon's  reftoration  :  and  were  the  king  of  Poland  or  Morocco 
to  invade  this  kingdom,  and  by  any  means  to  get  poft'cfiion 
of  the  crov,'n  h  term,  by  the  way,  of  very  loofe  and  indi- 
ftin£l  fignification)  the  fubjeft  would  be  bound   by  his  alle- 
giance, to  fi^  ht  for  his  natural   prince  to-day,  and  bv  the 
fame  duty  of  allegiance,  to  fight  againft  him  to  morrow. 


(k)   3  ifcfl.  7.     1  Hal.  P.  C.  io<J.  (m)   i  Hawk.  P.  C.  i6. 

(1)  3lnft.  7.     I  Hal.  P.  C.  104. 
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The  true  dIilln£lion  {cems  to  be,  that  the  ftatute  of  Henry 
the  feventh  does  by  no  means  command  any  oppofition  to  a 
king  de  Jure ;  but  excufes  the  obedience  paid  to  a  king  de 
faclo.  When  therefore  a  ufurper  is  in  poUeffion,  the  iub- 
je£l  is  cxcufcd  2^nA  jujlified  in  obeying  and  giving  him  affiC- 
tance  :  oiheruife,  under  u  uiurpation,  no  man  could  be  fale; 
if  ,ihti  hnvful  prince  had  a  right  to  hang  him  for  obedience 
to  the  powers  in  being,  as  the  ufurper  would  certainly  do  for 
difobtdience.  Nay,  farther,  as  the  mafs  of  people  are  im- 
pel Ret  judges  of  title,  of  which  in  all  cafes  pofleirion  is 
prima  facie  evidence,  the  hw  compels  no  man  to  yield  obe- 
dience to  that  prince,  whofe  right  is  by  want  of  poflcTuon 
rendered  uncertain  and  difputablc,  till  Providence  Ihall  think 
fit  to  interpofe  in  his  favour,  and  decide  the  ambiguous 
claim:  and  therefore,  till  he  is  intided  to  fuch  allegiance  by 
polVelRon,  no  treafon  can  be  committed  againfl  him.  Laft- 
ly,  a  king  who  has  refigned  his  crown,  fuch  refignation  be- 
ing admitted  and  ratified  in  parliament,  is,  according  to  fir 
Matthew  Hale,  no  longer  the  object  of  treafon  (n).  And  the 
fame  reafon  holds,  in  cafe  a  king  abdicates  the  government ; 
or,  by  a£lions  fubverfive  of  the  confiitution,  virtually  re- 
nounces the  authority  which  he  claims  by  that  very  confti- 
tution  ;  f  nee,  as  was  formerly  obferved  (c),  when  the  fa£l 
of  abdication  is  once,  eftablilhed,  and  determined  by  the 
proper  judges,  the  confequence  neceiTarily  follows,  that  the 
throne  is  thereby  vacant,  and  he  is  no  longer  king. 

Let  us  next  fee,  what  is  a  compajjing  or  imagining  the 
death  of  the  king,  6c.  Thefe  are  fynonymous  terms;  the 
word  compafs  fgnifying  the  purpofe  or  defign  of  the  mind  or 
will  (p),  and  not,  asin  common  fpeech,  the  carrying  fuch 
defign  to  effeft  (q).  And  therefore  an  accidental  ftroke, 
which  may  mortally  wound  the  fovereign,  per  infortunium^ 
Vv'ithcut  any  traiterous  intent,  is  no  treafon:  as  was  the  cafe 

/n)  f  Hal.  P.  C.  104.  monftrated  by  fome  evident  fail,    was 

(o)  Vol.  I.  pag.  ziz.  equally  penal   as   homicide   itfelf.     (3 

(p)  Ry  the  antient  law  compajjlng  or  Inft.  j.) 

intending  the  death  of  any  man,   de-  (q>   i  Hal.  P.  C.  107. 

of 
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of  fir  Walter  Tyrrt^I,  who,  by  tfie  com  man  J  of  king  Wil- 
liam Rufus,  fliooting  at  a  hart,  the  arrow  glanced  againl!:  a 
tree,  and  killed  the  king  upon  the  fpot  (r).  But  as  this 
cbmpafTing  or. imagination  is  an  aft  of  the  mind,  it  cannot 
poflibly  fall  under  any  judicial  cognizance,  unlefs  it  be  de- 
monftrated  by  fome  open,  or  overt^  a£l.  And  yet  the  tyrant 
Dionyfius  is  recorded  (s)  to  have  executed  a  (ubjedl,  barely 
for  dreaming  that  he  had  killed  him  ;  which  was  held  for  a 
fufRcient  proof,  that  he  had  thought  thereof  in  his  Avaking; 
hours.  But  fuch  is  not  the  temper  of  the  Englifli  law;  and 
therefore,  in  this,  and  the  three  next  fpecies  of  treafon,  it 
is  neceflary  that  there  appear  an  open  or  overt  a£l  of  a  more 
full  and  explicit  nature,  to  convift  the  traitor  upon.  The 
ftatute  exprefsly  requires,  that  the  accufed  *'  be  thereo£ 
*'  upon  fufficient  proof  attainted  of  fome  open  a£l  by  raea 
"  of  his  own  condition."  Thus,  to  provide  weapons  or  am- 
munition for  the  purpofe  of  killing  the  king,  is  held  to  be  a 
palpable  overt  a£l  of  treafon  in  imagining  his  death  (t).  Tq 
confpire  to  imprifon  the  king  by  force,  and  move  towards 
it  by  afiembling  company,  is  an  overt  a£l  of  compafling 
the  king's  death  (u)  •,  for  all  force,  ufed  to  the  perfon  of  the 
king,  in  its  confequence  may  tend  to  his  death,  and  is  a 
ftrong  prefumption  of  fomething  worfe  intended  than  the 
prefent  force,  by  fuch  as  have  fo  far  thrown  off  their  bounden 
duty  to  their  fovereign  :  it  being  an  old  obfervation,  that 
there  is  generally  but  a  fhort  interval  between  the  prifons 
and  the  graves  of  princes.  There  is  no  queftion  alfo,  but 
that  taking  any  mcafures  to  render  fuch  treaibnable  puipo- 
fes  efFedual,  as  afiembling  and  confulting  on  the  means  to 
kill  the  king,  is  a  fufficient  overt  aft  of  high  treafon  (w). 

How  far  mere  lutrds^  fpoken  by  an  individual,  and  not 
relative  to  any  treafonable  aft:  or  defign  then  in  agitation, 
fhall  amount  to  treafon,  has  been  formerly  matter  of  doubt. 
We  have  two  inflances,  in  the  reign  of '^Edward  the  fourth, 

(r)  5  Inft.  C.  (u)  I  Hal.  P.  C.  109. 

(s)  Plutarch,  ir  v':t.  (w)  iHawk.  P,  C.  38.  i  Hal.  P.  C.  119. 

(t)  3  I»ft.  I*. 
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of  perfons  executed  for  treafonable  words :  the  one  a  citizen 
of  London,  who  faid  he  would   make  his  fon   heir  of  the 
crowiif  being  the  fign  of  the  houfe  in  which  he  lived  ;  the 
other  a  gentleman,  whofe  favourite  buck  the   king   killed  ia 
hunting,  whereupon  he  wiflied  it,  horns  and  all,  in  the  king's 
belly.     Thefe  were  elleemed  hard  cafes  :  and  the  chief  juf- 
tice  Markham  rather  chofe  to  leave  his  place  than  alTcnt  to 
the  latter  judgment  (x).     But  now  it  feems   clearly  to  be 
agreed,  that,  by  the  common  law,  and  the  (latute  of  Edward 
III.  words  fpoken  amount  only  to  a  high  mifdemefnor,  and 
no  treafon.     For  they  may  be  fpoken  in  heat,    without  any 
intention,  or  be  miftaken,    perverted,   or  mif-remembered 
by  the  hearers;   their  meaning   depends    always   on   their 
connexion   with    other  words,  and   things;    they  may  fig - 
nify  differently  even  according  to  the  tone  of  voice  with 
which  they  are  delivered ;  and  fometimes  filence  itfelf  is 
more  expreffive  than  any  difcourfe.     As  therefore  there  can 
be  nothing  more  equivocal  and  ambiguous  than  words,   if 
would   indeed   be    unreafonable  to  make  them   amount  to 
high  treafon.     And  accordingly  in  4  Car.  I.  on  a  reference 
to  all  the  judges,  concerning  fome  very  atrocious   words 
fpoken  by  one  Pyne,    they   certified  to  the  king,    "  that 
*'  though  the  words  were  as  wicked  as  might  be,  yet  they 
*'  were  no  treafon :  for,  unlefs  it  be  by  fome  particular  fta- . 
*'  tute,  no  words  will  be  treafon  (y)."     If  the  words  be  fet 
down  In  writing,  it  argues  more  deliberate  intention  ;  and 
it  has  been  held  that  writing  is  an   overt  aft  of  treafon; 
for  fcribere  ejl  agere.     But  even  in  this  cafe  the  bare  worda 
are  not  the  treafon,  but  the  deliberate  a£l:  of  writing  them. 
And  fuch  writing,  though  unpublilhed,  has  in  fome  arbitra- 
ry  reigns  convi6led  its   author  of  treafon :  particularly  in 
the   cafes   of  one  Peacham   a   clergyman,    for    treafonable 
palTages  in  a   fermon  never   preached  (z) ;  and  of   Alger- 
non Sydney,  for  fome  papers  found  in  his  clofet:  which, 
had    they  been   plainly    relative   to    any   previous    formed 
defign    of    dethroning    or     murdering    the    king,    might 
doubtlefs    have   been    properly   read  in  evidence  as   overt 

(x)  I  Hal. P.  C.  I  IS.  (y)  Cio.  Car.  1*5.  (z)  iViL 
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ads  of  that  treafon,  whlcli  was  fpecially  laid  In  the  indict- 
ment (a).  13ut,  being  merely  fpeculative,  without  any  inten- 
tion (ib  far  as  appeared)  of  making  any  public  ufe  of  them, 
the  convitling  the  authors  of  treafon  upon  fuch  an  infuili- 
cient  foundation  has  been  univerfally  difapproved.  Peacham 
was  therefore  pardoned ;  and,  though  Sidney  indeed  was 
executed,  yet  it  was  to  the  general  difcontent  of  the  nation  ; 
and  his  attainder  was  afterwards  reverfed  by  parliament. 
There  was  then  no  manner  of  doubt,  but  that  the  publica- 
tion of  fuch  a  treafonable  writing  was  a  fufhcient  overt  a£l 
of  treafon  at  the  common  law  (b) ;  though  of  late  even  that 
has  been  queftioned. 

2.  The  fecond  fpecles  of  treafon  is,  **  If  a  man  do  violate 
"  the  king's  companion,  or  the  king's  eldell  daughter  un- 
"  married,  or  the  wife  of  the  king's  eldeft  fon  and  heir." 
By  the  king's  companion  is  mennt  his  wife  ;  and  by  viola-' 
tion  is  underftood  caVnal  knowledge,  as  well  without  force, 
as  with  it :  and  this  is  high  treafon  in  both  parties,  if  both 
be  confenting  ;  as  fome  of  the  wives  of  Henry  the  eighth 
by  fiUal  experience  evinced.  The  plain  intention  of  this 
law  is  to  guard  the  blood-royal  from  any  fufpicion  of  baf- 
tardy,  whereby  the  fuccefiion  to  the  crown  might  be  render- 
ed dubious  :  and  therefore,  when  this  reafon  ceafes,  the  law 
ceafes  with  It :  for  to  violate  a  queen  or  princefs-dowager  is 
held  to  be  no  treafon  (c):  in  like  manner  as,  by  the  feodal 
law,  it  was  a  felony,  and  attended  with  a  forfeiture  of  the 
lief,  if  the  vaflal  vitiated  the  wife  or  daughter  of  his  lord  (d)} 
but  not  fo,  If  he  only  vitiated  his  widow  (e). 

3.  The  third  fpecies  of  treafon  Is,  "  if  a  man  do  levy 
**  war  againft  cur  lord  the  king  in  his  realm."  And  this 
may  be  done  by  taking  arms,  not  only  to  dethrone  the  king, 
but  under  pretence  to  reform  religion,  or  the  lawSj  or  to 
remove  evil  counfellors,  or  other  grievances  whether  real 
or  pretended  (f).     For  the  law  does  not,   neither  can  it 

(a)  Foftcr.  198.  (d)  Feud.  I.  i.  t.  s. 

(b)  I  Hal.  P.  C.  118.  1  Hawk.  P.         (e)  Ihid.t.  ii. 

C.  38.  (f  )  I  Hawk.  P.  C.  37. 

.(c)  3lnft,p. 
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permit  any  private  man,  or  fet  of  men,  to  Interfere  forcibly 
in  matters  of  fuch  high  importance  ;  efpecially  as  it  has 
eftablifhed  a  fufficient  power,  for  thefe  purpofes,  in  the  high 
court  of  parliament :  neither  does  the  conllitution  juftify 
any  private  or  particular  refiftance  for  private  or  particular 
grievances  ;  though,  in  cafes  of  national  opprtffion,  the  na- 
tion has  very  juftifiably  rifen  as  one  man,  to  vindicate  the 
original  contradl  fubfifting  between  the  king  and  his  people. 
To  refift  the  king's  forces,  by  defending  a  caflle  againft 
them,  is  a  levying  of  war :  and  fo  is  an  infurredion,  with 
an  avowed  defign  to  pull  down  all  inclofures,  all  brothels, 
and  the  like  :  the  univerfality  of  the  defign  m.aking  it  a  re- 
bellion againft  the  ftate,  an  ufurpation  of  the  powers  of  go- 
vernment, and  an  infolent  invafion  of  the  king's  authority 
(g).  But  a  tumult,  with  a  view  to  pull  down  a  particu- 
lar houfe,  or  lay  open  a  particular  inclofure,  amounts  at 
moft  to  a  riot ;  this  being  no  general  defiance  of  public  go- 
vernment. So,  if  two  fubjedls  quarrel  and  levy  war  againft 
each  other,  (in  that  fplrit  of  private  war  which  prevailed 
all  over  Europe  (h)  in  the  early  feodal  times)  it  is  only  a 
great  riot  and  contempt,  and  no  treafon.  Thus  it  happen-, 
ed  between  the  earls  of  Hereford  and  Glocefter  in  20  Edw. 
I.  whb  raifed  each  a  little  army,  and  committed  outrages 
upon  each  others  lands,  burning  houfes,  attended  with  the 
lofs  of  many  lives  ;  yet  this  was  held  to  be  no  high  treafon 
but  only  a  great  mifdemefnor  (i).  A  bare  confpiracy  to  levy 
war  does  not  amount  to  this  fpecies  of  treafon  j  but  (if  par- 
ticularly pointed  at  the  perfon  of  the  king  or  his  government) 
it  falls  within  the  firft,  ofcompafling  or  imagining  the  king'* 
death  (j). 

4.  "  If  a  man  be  adherent  to  the  king's  enemies  iiv  his 
"  realm,  giving  to  them  aid  and  comfort  in  the  realm,  or 
**  elfewhere,"  he  is  alfo  declared  guilty  of  high  treafon. 
This  muft  likewife  be  proved  by  fome  overt  a£l,  as  by  giv- 
ing them  intelligence,  by  fending  them  provifions,  by  fell- 
ing them  arms,   by  treacheroufly  furrendering  a  fortrefs,  or 

(g)   I  Hal.  P.  C.   131.  (i)   1  Hal.  P.  C  13^. 

(I1)  Robcjtfgn  Cha.  V,  i.  45.  iSiJ.  ( j)  3  I"ft-  9'  Foftcr.  ju.  113. 
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the  like  (k).  By  enemies  are  here  underflood  the  fubjejSIs 
of  foreign  powers  with  whom  we  are  at  open  war.  As  to 
foreign  pirates  or  robbers,  who  may  happen  to  invade  our 
coafts,  without  any  open  hoftilities  between  their  nation  and 
our  own,  and  without  any  commilBon  from  any  prince  or 
ftate  at  eninifv  with  the  crown  of  Great  Britain,  the  giving 
them  any  affirtance  is  aJfo  clearly  treafon  j  either  in  the 
light  of  adhering  to  the  public  enemies  of  the  king  and 
kingdom  (I),  or  elfe  in  that  of  levying  war  againft  his  ma- 
jclly.  And,  moii  indifputably,  the  fame  ads  of  adherence 
or  aid,  which  (when  applied  to  foreign  enemies)  will  con- 
(titute  treafon  under  this  branch  of  the  ftatute,  will  (when 
afforded  to  our  own  fellow-fubje£ls  in  actual  rebellion  at 
home)  amount  to  high  treafon  under  the  defcription  of  le- 
vying war  againft  the  king  (m).  But  to  relieve  a  rebel,  fled 
out  of  the  kingdom,  is  no  treafon  :  for  the  flatute  is  taken 
ftridly,.  and  a  rebel  is  not  an  enemy'j  an  enemy  being  always 
the  fubjed  of  fome  foreign  prince,  and  one  who  owes  no  al" 
legiance  to  the  crown  of  England  (n).  And  if  a  perfoa  be 
under  circumflances  of  attual  force  and  conftraint,  through 
a  well-grounded  apprehenfion  of  injury  to  his  life  or  perfon, 
this  fear  or  compulfion  xvill  excufe  his  even  joining  with 
either  rebels  or  enemies  in  the  kingdom,  provided  he  leaves 
them  whenever  he  hath  a  fafe  opportunity  (o). 

5.  "  If  a  man  counterfeit  the  king's  great  or  privy  feal," 
this  is  alfo  high  treafon.  But  if  a  man  takes  wax  bearing 
the  irapreflion  of  the  great  feal  off  from  one  patent,  and 
fixes  it  to  another,  this  is  held  to  be  only  an  abufe  of  the 
feal,  and  not  a  counterfeiting  of  it ;  as  was  the  cafe  of  a 
certain  chaplain,  who  in  fuch  manner  framed  a  difpenfation 
for  non-refidence.  But  the  knavifli  artifice  of  a  lawyer 
much  exceeded  this  of  the  divine.  One  of  the  clerks  in 
chancery  glewed  together  two  pieces  of  parchment;  on  the 
uppermoft  of  which  he  wrote  a  patent,  to  which  he  regu- 
larly obtained  the  great  feal,  the  label  going  through 
both    the    fkims.      He   then   diffolved    the  cement  ;    and 

(k)  3  Inft.  10.  {m)  Jhtd.xi6.  (o)  Fofter.  21C. 

0)  fofter.  J 19.  (n)  i  Hawk.  P.  C.  3I. 
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taking  ofF  the  written  patent,  on  the  blank  flcin  wrote  a  frefh 
patent,  of  a  different  import  from  the  former,  and  publifhed 
it  as  true.  This  was  held  no  counterfeiting  of  the  great  feal, 
but  only  a  ^reat  mifprifion  ;  and  Sir  Edward  Coke  (p)  men- 
tions it  with  fome  indignation,  that  the  party  was  living  at 
that  day. 

6.  The  fixth  fpecies  of  treafon  under  this  ftatute,  is, 
**  if  a  man  counterfeit  the  king's  money  j  and  if  a  man 
•'  bring  falfe  money  into  the  realm  counterfeit  to  the  money 
**  of  England,  knowing  the  money  to  be  falfe."  As  to  the 
firfi  branch,  counterfeiting  the  king's  money  ;  this  is  treafon, 
whether  the  falfe  money  be  uttered  in  payment  or  not.  Al- 
fo  if  the  king's  own  minters  alter  the  ftandard  or  alloy  efta- 
biifhed  by  law,  it  is  treafon.  But  gold  and  (ilver  money  on- 
ly are  held  to  be  within  this  flatute  (q).  With  regard  like- 
wife  to  the  fecond  branch,  importing  foreign  counterfeit 
money,  in  order  to  utter  it  here  •,  it  is  held,  that  uttering  it, 
without  Importing  it,  is  not  within  the  ftatute  (r).  But  of 
this  we  fliall  prefently  fay  more. 

7.  The  laft  fpecieo  of  treafon,  afcertained  by  this  ftatute, 
is,  "  if  a  man  flay  the  chancellor,  treafurer,  or  the  king's 
**  juftices  of  the  one  bench  or  the  other,  juftices  in  eyre,  or 
**  juftices  of  aflife,  and  all  other  juftices  afligned  to  hear  and 
*'  determine,  being  in  their  places  doing  their  offices."  Thefe 
high  magiftrates,  as  they  reprefent  the  king's  majefty  during 
the  execution  of  their  offices,  are  therefore  for  the  time  equally 
regarded  by  the  law.  But  this  ftatute  extends  only  to  the 
a<SluaI  killing  of  them,  and  not  to  wounding,  or  a  bare  at- 
tempt to  kill  them.  It  extends  alfo  only  to  the  offices  there- 
in fpecified ;  and  therefore  the  barons  of  the  exchequer,  as 
fuch,  are  not  within  the  prote£lion  of  this  aft  (s). 

Thus  careful  was  the  legiflature,  in  the  reign  of  Ed- 
ward the  third,   to  fpecjfy  and  reduce   to  a  certainty  the 

(p)   3  Infl.  16.  (r)  Ibid.  43. 

(q)  I  Hawk.  P.  C.  4i.  (s)  I  Hal.  P.  C.  131. 
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vague  notions  of  treafon,  that  haU  formerly  prevailed  In  our 
courts.  But  the  a£l  does  not  flop  here,  but  goes  on  :  "  Be- 
"  caufc  other  like  cafes  of  treafon  may  happen  in  time  to 
"  come,  which  cannot  be  thought  of  nor  declared  at  prefent, 
"  it  is  accorded,  that  if  any  other  cafe  fuppofed  to  be  treafon, 
'*  which  is  not  above  fpecificd,  doth  happen  before  any 
**  judge;  the  judge  flially  tarry,  without  going  to  judgment 
*'  of  the  treafon,  till  thecaufe  be  flicwed  and  declared  before 
*'  the  king  and  his  parliament,  whether  it  ought  to  be  judged 
"  treafon  or  other  felony."  Sir  Matthew  Hale  (t)  is  very- 
high  in  his  encomiums  on  the  great  wifdom  md  care  of  the 
parliament,  in  thus  keeping  judges  within  the  proper  bounds 
and  limits  of  this  a£l,  by  not  fuffcring  them  to  run  out  (upon 
their  own  opinions)  into  confcrutftive  treafons,  though  in 
cafes  that  fcem  to  them  to  have  a  like  parity  of  reafon  ;  but 
referving  thera  to  the  decifion  of  parliament.  This  is  a  great 
fecurity  to  the  public,  the  judges,  and  even  this  facred  a£t  it- 
felf ;  and  leaves  a  weighty  mancnto  to  judges  to  be  careful, 
and  not  overhafly  in  letting  in  treafons  by  conitruclion  or  in- 
terpretation, efpeciaJly  in  new  c  ifes  that  have  not  been  re- 
fclved  and  fettled.  2.  He  obferves,  that  as  the  authoritative 
decifion  of  thefe  cafus  omijji  is  referved  to  the  king  and  par- 
liament, the  moft  regular  way  to  do  it  is  by  a  new  declarative 
a£l :  and  therefore  the  opinion  of  anyone,  or  of  both  houfes, 
though  of  very  refpecStable  weight,  is  not  that  foli^mn  decla- 
ration referred  to  by  this  att,  as  the  only  ciittrion  forjudg- 
ing of  future  treafons. 

In  confequence  of  this  power,  not  indeed  originally 
granted  by  the  ftatute  of  Edward  III.  but  conftitutionally 
inherent  in  every  fubfequent  parliament,  (which  cannot  be 
abridged  of  any  rights  by  the  a£l  of  a  precedent  one)  the 
legillature  was  extremely  liberal  in  declaring  new  treafons 
in  the  unfortunate  reign  of  king  Richard  the  fecond  :  as, 
particularly,  the  killing  of  an  embaflador  was  made  fo; 
which  fecirs  to  be  founded  upon  better  reafon  than  the 
multitude  of  other  points,  that  were  then  drained  up  to 
this   high   offence :    the   mofl    arbitrary  and  abfurd  of  all 

(t)   I  Hal.  P.  C.  aj9. 

F  3  which 


86  Public  Book  IV. 

which  was  by  the  ilatute  1 1  Ric.  11.  c.  3.  which  made  the  bare 
purpofe  and  intent  of  killing  or  dspoHng  the  king,  without 
any  overt  aft  to  demonftrate  it,  high  treafon.  And  yet  fo 
Jittle  eiFe£l  have  over- violent  laws  to  prevent  any  crime,  .t)iat 
•within  two  years  afterwards  this  very  prince  was  both  de^. 
pofed  and  murdered.  And,  in  the  hrft  year  of  his  fuccefibr's 
reign,  an  aft  was  paiTed  (u),  reciting,  *'  that  no  man  knew 
**  how  he  ought  to  behave  himfclf,  to  do,  fpti^k,  or  fay,  for 
**  doubt  of  fuch  pains  of  treafon  :  and  therefore  it  was  accord- 
*'  ed,  that  in  no  time  to  come,  any  treafon  be  judged,  other- 
♦'  wife  than  was  ordained  by  the  ilatute  o£  king  Edward  the 
^'  third."  This  at  once  fwept  away  the  whole  load  of  extra- 
vagant trenfons  introduced  in  the  time  of  Ptichardthefecond. 

But  afterwards,  between  the  reign  of  Henry  the  fourth 
and  queen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry  the  eighth,  the  fpirit  of  inventing  new  and  ftrange 
treafons  was  revived  j  among  which  we  may  reckon  the 
offences  of  clipping  money;  breaking  prifon  or  refcue,  when 
the  prifoner  is  committed  for  treafon  •,  burning  houfes  to 
extort  money  ;  ftealing  cattle  by  Wtlchmen  ;  counterfeit- 
ing foreign  coin ;  wilful  poifoning;  execrations  againlt  the 
king  J  calling  him  opprobrious  names  by  public  writing  ; 
counterfeiting  the  fign  manuaVor  fignet  -,  refufing  to  adjure 
the  pope ;  deflowering,  or  marrying  without  the  royal  li- 
cence, any  of  the  king's  children,  fiflers,  aunts,  nephews, 
or  nieces  •,  bare  folicitation  of  the  chaftity  ol  the  quetn  or 
princefs,  or  advances  made  by  themfelves  ;  marrying  with 
the  king,  by  a  woman  not  a  virgin,  without  previoufly  dif- 
covering  to  him  fuch  her  unchafte  life  ;  judgirig  ox  believing 
i(manifefted  by  any  overt  aft)  the  king  to  have  been  law-" 
fully  married  to  Ann  of  Cleve  ;  derogating  from  the  king's 
royal  ftile  and  title  ;  impugning  his  fupremacyj  and  aflem- 
bling  riotoufly  to  the  number  of  twelve,  and  not  difpeifuig 
ppon  proclamation  :  all  which  new-fangled  treafons  wer^ 
totally  abrogated   by  the  ftatute    1   Mar.  c.   i.   which   oncG 

("}  Stat   I  Hen.  IV.  c.  10. 
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■more  reduced  all  treafons  to  the  ftandard  of  the  flatute  25 
Edvv.  III.  Since  which  time,  though  the  kgillature  has  been 
more  cautious  in  creating  new  offences  of  this  kind,  yet  the 
number  is  very  confiderably  increafed,  as  we  fhall  find  upon 
a  (hort  review. 

These  new  treafons,  created  fince  the  flatute  i  Mar.  c 
J.  and  not  comprehended  under  the  dcfcription  of  ftatute 
25  Edw.  III.  I  ftiall  compiize  under  three  h?ads.  i.  Such 
as  relate  to  papifts.  2.  Such  as  relate  to  falfifyir.g  the  coin 
or  other  royal  fignatures^  3.  Such  as  are  created  for  the  fe- 
curity  of  the  proteftant  fucccfiion  in  the  houle  cf  Hanover. 

I.  The  firft  fpecies,  relating  to  papijisj  was  confidered 
in  the  preceding  chapter,  among  the  penalties  incurred  by 
that  branch  of  non-conformifls  to  the  national  church  j 
wherein  we  have  only  to  remember,  that  by  ftatute  5  Eliz. 
c.  I.  to  defend  the  pope's  jurifdicStion  in  tl.is  realm  is,  for 
the  firft  time,  a  heavy  mifdemefnor ;  and,  if  the  offence  be 
repeated,  it  is  high  treafon.  Alfo  by  ftatute  27  Eliz.  c.  2. 
if  any  popifti  prieft,  born  in  the  dominions  of  the  crown 
of  England,  fhall  come  over  hither  from  beyond  the  feas, 
or  ftiall  tarry  here  three  days  without  conforming  to  the 
churchy  he  ^is  guilty  of  high  treafon.  And  by  ftatute  3 
Jac.  I.  c.  4.  if  any  natural  born  fubjedl  be  withdrawn  from 
his  allegiance,  and  reconciled  to  the  pope  or  fee  of  Rome, 
or  any  other  prince  or  ftate,  both  he  and  all  fuch  as  procure 
fuch  reconciliation  ftiall  incur. the  guilt  of  high  treafon. 
Thefe  were  mentioned  under  the  divifion  before  referred  to, 
as  fpiritual  offences,  and  I  now  repeat  them  as  temporal  ones 
alfo:  the  reafan  of  diftinguiftiing  thefe  overt  a£ts  of  popery 
from  all  others,  Jay  fetting  the  mark  of  high  treafon  upon 
them,  being  certainly  on  a  civil,  and  not,  on  a  religious,  ac- 
count. For  every  popifli  prieft  of  courfe  renounces  his  alle- 
giance to  his  temporal  fovereign  upon  taking  orders ;  that 
being  inconfiftent  with  his  new  engagements  of  canonical  o- 
bedience  to  the  pope :  and  the  fame  may  be  faid  of  an  obfti- 
nate  defence  of  his  authority  here,  or  a  formal  reconciliation 
£0  the  fee  of  Rome,  which  the  ftatute  conftrues  to  be  a  with- 
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drawing  from  one's  natural  allegiance  ;  and  therefore,  be^- 
fides  being  reconciled  <'  to  the  pope,"  it  alfo  avlc'.s  '*  or  any 
other  prince  or  ftate." 

2.  With  regard  to  treafons  relative  to  the  ccin  or  other 
royal fignatitres^  we  may  recolleft,  that  the  only  IwooiFencts 
reipe6ting  the  coinage,  x\  hich  are  made  treafcn  by  the  ftatute 
25  Edw.  III.  are  the  actual  counterfeititig  the  gold  and  fi!- 
ver  coin  of  this  kingdom  ;  or  the  importing  fuch  counte,rfcit 
money  with  intent  to  utter  it,  knowing  it  to  be  falfe.  But 
thefe  not  being  found  fuiTicitnt  to  reftrain  the  evil  practices 
of  coiners  and  falfe  moneyers,  other  ftatutes  have  been  fincc 
made  for  that  purpofe.  The  crime  iifelf  is  made  a  fj-.ecies 
of  high  treafon  ;  as  being  a  breach  of  allegiance,  by  infringing 
the  king's  prerogative,  and  afTuming  one  of  the  attributes  of 
the  fovereign,  to  whom  alone  it  belongs  to  fet  the  value  ami 
denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign  money  :  and  befides,  as  all  money  which  bears  the 
ftamp  of  the  kingdom  is  fent  into  the  world  upon  the  pub- 
lic faith,  as  containing  metal  of  a  particular  v/eight  and  ftan- 
dard,  whoever  falfines  this  is  an  ofiender  again  ft  the  ftate,  by 
contributing  to  render  that  public  faith  fufpe£led.  And  u- 
pon  the  fame  reafons,  by  a  law  of  the  emperor  Confcantine 
(w),  falfe  coiners  were  declared  guilty  of  high  treafon,  and 
•were  condemned  to  be  burned  alive  :  as,  by  the  laws  of  A- 
thcns  (x),  all  counterfeiters,  dcbufers,  and  diminifnersof  the 
current  coin  were  fubjecled  to  capital  puniihment.  How- 
ever, it  mufl  be  owned,  that  this  method  of  reafoning  is  a 
little  overftrained  :  counterfeiting  or  debafing  the  coin  being 
ufujlly  praclifed,  rather  for  the  fake  of  private  and  unlawful 
lucre,  than  out  of  any  difaffedion  to  the  fovereign.  And 
therefore  both  this  and  its  kindred  fpecies  of  treafon,  that  of 
counterfeiting  the  feals  of  the  crown  or  other  royal  figna- 
tures,  feem  better  denominated  by  the  later  civilians  a  branch 
of  the  crimen  falfi  or  forgery,  (in  which  they  are  followed  by 
Glanvil  (y),  Biadlon  (z),  and  Fleta)  (a),    than  by  Conflan- 

(vv)  C.  9.  14.  i.  C:,d.  Thccd.  de  fn!f.i         (y)  A  M-  <"•  7- 
jKonetn  I.  9.  (z)  /•  3-  c-  3-  f^^-  »•  an<l  »• 

(x)  Pott.  Ant.  1.  I.  c.  1(5.  (a>  /.  i.  c.  sa. 
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tine  and  our  Edward  the  thiid,  a  fpecies  cf  the  crimen  laefae 
majejiatisy  or  high  treafon.  For  this  confounds  thcdiftindtiua 
and  proportion  of  offences  j  and  by  afHxing  the  fume  ideas 
of  guilt  upon  the  man  who  coins  a  leaden  groat,  and  him 
who  aflaffmates  his  fovereign,  takes  off  from  thr.t  honor 
which  ought  to  attend  the  very  mention  of  the  crime  of  high 
treafon,  and  makes  it  more  familiar  to  the  fubjtdl.  Before 
the  ftatute  25  Edw.  III.  the  offence  of  countei kiting  the 
coin  was  held  to  be  only  a  fpecies  of  petit  treafon  (b)  :  brt 
fubfequent  acls  in  their  new  extenfions  of  the  ofi'ence  ha\c 
lollowed  the  example  of  that,  and  have  made  it  cqunlly  high 
treafon  as  an  endeavour  to  fubvert  the  government,  though  not 
quite  equal  in  its  puniihment. 

In  conftquence  of  the  principle  thus  adopted,  the  flatutc 
I  Mar.  c.  I.  having  at  one  blow  repealed  all  intermediate 
ireafons  created  fince  the  25.  Edw  III.  it  was  thought  ex- 
pedient by  ftatute  i  Mar.  ft.  2.  c  6.  to  revive  two  fpecies 
thereof;  viz.  i.  That  if  any  perfon  falfely  forge  or  coun- 
terfeit any  fuch  kind  of  coin  of  gold  or  filver,  as  is  not  the 
proper  coin  of  this  realm,  but  ftiall  be  current  within  this 
realm  by  confent  of  the  crown  ;  or,  2.  ftiail  falfely  forge  or 
ceunterfeit  the  (ign  manual,  privy  fignet,  or  privy  feal  j  fucii 
offences  fliall  be  deemed  high  treafon.  And  by  ftatute  i  & 
?  P.  &  M.  c.  II.  if  any  perfons  do  bring  into  this  realm 
fuch  falfe  or  counterfeit  foreign  money,  being  current  here 
knowing  the  fame  to  be  falfe,  and  ftiall  utter  the  fame  in 
payment,  they  fliall  be  deemed  oftenders  in  high  treafon. 
The  money  referred  to  in  thefe  ftatutes  muft  be  fuch  as  is 
abfolutely  current  here,  in  all  payments,  by  the  king's  pro- 
clamation ;  of  which  there  is  none  at  prefent,  Portugal 
money  being  only  taken  by  confent,  as  approaching  the 
Tieareft  to  our  ftandard,  and  falling  in  well  enough  v/ith  our 
divifions  of  money  into  pounds  and  flilllings :  therefore  to 
counterfeit  it  is  not  high  treafon,  but  another  inferior  of- 
fence. Clipping  or  defacing  the  genuine  coin  was  not  hi- 
therto included  in  thefe  ftatutes ;  though  an  offence  equally 
jpemicious  to  trade,  and  an  equal  infult  upon  the  prcroga- 

(b)  iHal.  P.C.J14. 
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tive,  as  well  as  perfonal  affront  to  the  fovereign ;  whofe  very- 
image  ought  to  be  had  in  reverence  by  all  loyal  fubje£ls. 
And  therefore,  among  the  Romans  (c,)  defacing  or  even 
melting  down  the  emperor's  ftat-ues  v;as  made  treafon  by  the 
Julian  law  ;  together  with  other  offences  of  the  like  fort,  ac- 
cording to  that  vague  appendix,  "  aliudve  quidfimileji  admifc- 
rinf"  And  now,  in  England,  by  flatute  5  Eliz.  c.  1 1 .  clipping, 
'.vafhinj;,  rounding,  or  filing,  fcr  wicked  gain's  fake,  any  of 
the  money  of  this  realm,  or  other  money  fuffered  to  be  cur- 
rent here,  fhali  be  adjudged  high  treafon  j  and  by  flatute  18 
Eliz.  c.  1.  the  fame  offence  is  defcribed  in  other  more  gene- 
ral words,  viz.  impairing,  diminifliing,  falfifying,  fcaling, 
r.nd  lightening  ;  and  made  liable  to  the  fame  penalties.  By 
flatute  8  and  9  W.  III.  c.  26.  made  perpetual  by  7  Ann.  c. 
.25.  whoever  (hall  knowingly  make  or  mend,  or  affifl  in 
fo  doing,  or  fhall  buy  or  fell,  or  have  in  his  poffeffion,  any 
inflruments  proper  only  for  the  coinage  of  money;  or  fliall 
convey  fuch  inflruments  out  of  the  king's  mint  i  fhall  be 
guilty  of  high  treafon  ;  which  is  by  much  the  fevereft  branch 
of  the  coinage  law.  The  (latute  goes  on  farther,  and  enads, 
that  t»  mark  any  coin  on  the  edges  with  letters,  or  otherwife, 
in  imitation  of  thofe  ufed  in  the  mint  ;  or  to  colour,  gild,  or 
cafe  over  any  coin  refembling  the  current  coin,  or  even  round 
blanks  of  bale  metal ;  ihall  be  conflrued  high  treafon.  And, 
lallly,  by  flatute  15  &  16  Geo.  II.  c.  28^.  if  any  perfcn  co- 
lours or  alters  any  filver  current  coin  of  this  kingdom,  to 
make  It  refemble  a  gold  one  ;  or  ariy  copper  coin,  to  make 
it  refemble  a  filver  one  ;  this  is  alfo  high  treafon  :  but  the 
offender  fhall  be  pardoned,  in  cafe  he  difcovers  and  convi£ls 
two  other  offenders  of  the  fame  kind. 

3.  The  other  new  fpecies  of  high  treafon  is  fuch  as  is 
created  for  the  fecurity  of  the  prctejiant  fuccejfwn^  over  and 
above  fuch  treafons  againft  the  king  and  government  as 
were  comprized  under  the  flatute  25  Edw.  III.  For  this 
purpofe,  after  the  a£l  of  fettlement  was  made,  for  transfer- 
ee) F/ 4«.  4."«. 
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ring  the  crown  to  the  illuilrious  hoiife  of  Hanover,  it  was 
enacted  by  ftatute  13  &  14  W.  III.  c.  3.  that  the  pretended 
prince  of  Wales,  who  was  then  thirteen  years  of  age,  and 
had  afTumed  the  title  of  king  James  III.  fliould  be  attaint- 
ed of  high  treafon  ;  and  it  was  made  high  tr^afon  for  nnv 
of  the  king's  fubjecls  by  letters,  mefi'ages,  or  otherwife,  to 
hold  correfpondence  with  him,  or  any  perlon  employed  by 
him,  or  to  remit  any  money  for  his  ufe,  knowing  the  fame 
to  be  for  his  fervice.  And  by  ilatute  17  Geo.  II.  c.  39. 
it  is  enacted,  that  if  any  of  the  fons  of  the  pretender  Ihall 
land  or  attempt  to  land  in  this  kingdom,  or  be  found  in 
Great  Britain,  or  Ireland,  or  any  of  the  dominions  belong- 
ing to  the  fame,  he  (hall  be  judged  attainted  of  high  trea- 
fon, and  fuffer  the  pains  thereof.  And  to  correfpond  witU 
them,  or  remit  money  for  their  ufc,  is  made  high  treafon 
in  the  fame  manner  as  it  was  to  correfpond  with  the  father. 
By  the  ftatute  i  Ann.  ft.  2.  c  1 7.  if  any  perfbn  (hall  en- 
deavour to  deprive  or  hinder  any  perfon,  being  the  next  in 
fucceffion  to  the  crown  according  to  the  limitations  cf  the 
a£l  of  fettlement,  from  fucceeding  to  the  crown,  and  fliall 
malicioufly  and  direftly  attempt  the  fame  by  any  overt  a£l, 
fuch  offence  (hall  be  high  treafon.  And  by  ftatute  6  Ann. 
c.  7.  if  any  perfon  ftiall  malicioufly,  advifedly,  and  direct- 
ly, by  writing  or  printing,  maintain  and  aftirm,  that  any 
other  perfon  hath  any  right  or  title  to  the  crown  of  this 
realm,  otherwife  than  according  to  the  a6l  of  fettlement ; 
or  that  the  kings  of  this  realm  with  the  authority  of  parlia- 
ment are  not  able  to  make  laws  and  ftatutes,  to  bind  the 
crown  and  the  defcent  thereof;  fuch  perfon  ftiall  be  guilty 
of  high  treafon.  This  offence  (or  indeed  maintaining  this 
do£lrine  in  any  wife,  that  the  king  and  parliament  cannoc 
limit  the  crown)  was  once  before  made  high  treafon,  by 
ftatute  13  Eliz.  c.  i.  during  the  life  of  that  princefs.  And 
after  her  deceafe  it  continued  a  high  mifdemefnor,  punifha^. 
ble  with  forfeiture  of  goods  and  chattels,  even  in  the  moft 
flourifhing  aera  of  indefeafible  hereditary  right  and  jure  di- 
vino  fucceffion.  But  it  was  ag^in  raifed  into  high  treafon^ 
by  the  ftatute  of  Anne  before- mentioned,  at  the  time  of  a 
projedled  invafion  in  favour    of  the  then  pretender-,   and 

upon 
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upon  this  flatute  one  Matthews,  a  printer,  was  convi£led 
and  executed  in  17 19,  for  printing  a  treafonable  pamphlet 
intitled  vox  populi  vox  Dei  (d). 

Thus  much  for  the  crime  of  treafon,  or  laefae  majejla- 
iisj  in  all  its  branches  ;  which  confifts,  we  may  obferve, 
originally,  in  grofsly  countera6ling  that  allegiance,  which 
is  due  from  the  fubjeft  by  either  birth  or  refidence  :  though, 
in  fome  inftances,  the  7eal  of  our  legiflatcrs  to  ftop  the 
progrefs  of  fome  highly  pernicious  pra6lices  has  occafioned 
them  a  little  to  depart  from  this  its  primitive  idea.  But  of 
this  enough  has  been  hiared  already:  it  is  now  time  to  pafs 
on  from  defining  the  crime  todefcribing  its  punifhment. 

The  punifhment  of  high  treafon  in  general  is  very  fo- 
]emn  and  terrible,  i.  That  the  offender  be  drawn  to  the 
gallows,  and  not  be  carried  or  walkj  though  ufually  a 
fledge  or  hurdle  is  allowed,  to  preferve  the  offender  from 
the  extreme  torment  of  being  dragged  on  the  ground  or 
pavement  (e).  2.  That  he  be  hanged  by  the  neck,  and 
then  cut  down  alive.  3.  That  his  entrails  be  taken  out, 
and  burned,  while  he  is  yet  alive.  4.  That  his  head  be  cut 
off.  5.  That  his  body  be  divided  into  four  parts.  6.  That 
his  head  and  quarters  be  at  the  king's  difpofal  (f ). 

The  king  may,  and  often  doth  difcharge  all  the  punifli- 
ment,  except  beheading,  efpecially  where  any  of  noble 
blood  are  attainted.  For,  beheading  being  part  of  the 
judgment,  that  may  be  executed,  though  all  the  reft  be 
omitted  by  the  king's  command  (g).  But  where  behead- 
ing is  no  part  of  the  judgment,  as  in  murder  or  other  felo- 
nies, it  hath  been  faid  that  the  king  cannot  change  the 
judgment,  although  at  the  requefl:  of  the  party,  from  one 
fpecies  of  death  to  another  (h).  But  of  this  we  fliall  fay 
more  hereafter. 

fd)  State  Tr.  IX.  680.  Joab  was  drawn,  Bithan   was   hanged, 

(e)  I  Hal.  P.  C.  381.  Judas  was  embowelled,  and  io  of  the 

(f)  This  punilliment  for  treafon,  fir  reft.     (3  Intl.  iii.) 
Ed.vard   Coke  tells   us,    is    warranted         (g)  1  Hal.  P.  C.  351. 
by  divers  ex.'::nplcs  in  fcripture;  for         (h)  3  Ind.  51. 

In 
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In  the  cafe  of  coining,  which  is  a  treafon  of  a  different 
complexion  from  the  reft,  the  punifliment  is  milder  for 
male  offenders  •,  being  only  to  be  drawn,  and  hanged  by  the 
neck  till  dead  (i).  But  in  treafons  of  every  kind  the  pu- 
nifhmeni  of  women  is  the  fame,  and  different  from  that  of 
men.  For,  as  the  natural  modefty  of  the  fex  forbids  the 
expofing  and  publicly  mangling  their  bodies,  their  fentence 
(which  is  to  the  full  as  terrible  to  fenfe  as  the  other)  is  to 
be  drawn  to  the  gallows,  and  there  to  be  burned  alive  (k). 

The  confequenccs  of  this  judgment,  (attainder,  forfei- 
ture, and  corruption  of  blood)  muft  be  referred  to  the  latter- 
end  of  this  book,  when  we  (hall  treat  of  them  all  together, 
as  well  in  treafon  as  in  other  offences. 

(i)  I  Hal.  p.  C.  35 1.  (k)  »  Hal.  P.  C.  399- 
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Chapter    the    seventh. 


Of  felonies,  injurious  to   the  KING's 
PREROGATIVE. 


AS,  according  to  the  inethod  I  have  adopted,  we  are 
next  to  confider  fuch  felonies  as  are  more  immedi- 
ately injurious  to  the  king's  prerogative,  it  will  not  be  a- 
mifs  here,  at  our  firfl  entrance  upon  this  crime,  to  inquire 
briefly  into  the  nature  and  meaning  ol  felony  \  before  we 
proceed  upon  any  oi  the  particular  branches  into  which  it  is 
divided. 

Felony,  in  the  general  acceptation  of  our  Englith  law, 
comprizes  every  fpecies  of  crime,  which  occafioned  at  com- 
mon law  the  forfeiture  of  lands  or  goods.  This  moft  fre- 
quently happens  in  thofe  crimes,  for  which  a  capital  pu- 
nifhment  either  is  or  whs  liable  to  be  inflicted;  for  thofe 
felonies,  which  are  called  clergyable,  or  to  which  the  bene- 
fit of  clergy  extends,  were  antiently  punifhcd  with  death  in 
all  lay,  or  unlearned  cfFenders  ;  though  now  by  the  fta- 
tute-law  that  punifhment  is  for  the  firll  ofFcnce  univerfally 
remitted.  Treafon  itfelf,  fays  fir  Edward  Coke  (a),  was 
antiently  comprized  under  the  name  of  felony :  and  in  con- 
firmation of  this  we  may  obferve,  that  the  ftatute  of  trea- 
fons,  25  Edw.  111.  c.  2.  fpeaking  of  fome  dubious  crimes, 
diredls  a  reference  to  parliament  j  that  it  may  be  there  ad- 

judged. 
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judged,  "  whether  they  be  treafon,  or  other  felony."  Ail 
treafons  therefore,  ftri£lly  fpeaking,  are  felonies ;  thougli 
all  felonies  are  not  treafon.  And  to  this  alfo  we  may  add, 
that  all  offences,  now  capital,  are  in  fome  degree  or  other 
felony:  and  this  is  likewife  the  cafe  with  fome  other  offen- 
ces, which  arc  not  puniflied  with  death  ;  as  fuicide,  where 
the  party  is  already  dead  ;  homicide  by  chance-medley,  or 
in  felf-defence ;  and  petit  larceny,  or  pilfering  j  all  whicii 
are  (ftri£tly  fpeaking)  felonies,  as  they  fubj eft  the  commit- 
ters of  them  to  forfeitures.  So  that  upon  the  whole  the 
only  adequate  definition  of  felony  feems  to  be  that  which 
is  before  laid  down ;  viz.  an  offence  which  occafions  a  to- 
tal forfeiture  of  either  lands,  or  goods,  or  both,  at  the  com- 
mon law ;  and  to  which  capital  or  other  punifliment  may 
be  fuperadded,  according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther :  the  word  felony, 
ox  ft  Ionia  y  is  of  undoubted  feodal  original,  being  frequently 
to  be  met  with  in  the  books  of  feuds,  ^c  j  but  the  deriva- 
tion of  it  has  much  puzzled  the  juridical  lexicographers, 
Prateus,  Calvinus,  and  the  rell :  fome  deriving  it  from  the 
Greek,  ?"xof,  an  impoftor  or  deceiver ;  others  from  the 
Latin,  fallo  fefelliy  to  countenance  which  they  would  have 
it  called /^/o/zw.  Sir  Edward  Coke,  as  his  manner  is,  has 
given  us  a  ftill  ftranger  etymology  (b) ;  that  it  is  crimen  cni- 
Tiio  felleo  perpetratuni)  with  a  bitter  or  gallifh  inclination. 
But  all  of  them  agree  in  the  defcription,  that  it  is  fuch  a 
crime  as  works  a  forfeiture  of  all  the  offender's  lands,  or 
goods.  And  this  gives  great  probability  to  fir  Henry  Spel- 
nian's  Teutonic  or  German  derivation  of  it(c):  in  which 
language  indeed,  as  the  word  is  clearly  of  feodal  original, 
we  ought  rather  to  look  for  its  fignification,  than  among 
the  Greeks  and  Romans.  Fe-lon  then,  according  to  him, 
is  derived  from  two  northern  words ;  FEE,  which  figni- 
fies  (we  well  know)  the  fief,  feud,  or  beneficiary  eflate  j 
and  LON,  which  fignifies  price  or  value.  Felony  is  there- 
fore the  fame  as  pretiiim  feudiy  the  confideration  for  which 

(b)  I  Infli.  391.  (c)  GlofTar.  /:/.  Fnktu 

a  man 
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a  min  gives  up  his  fief  5  as  we  fay  in  common  fpeech,  fuch 
an  acl  is  as  much  as  your  life,  or  eft.te,  is  wor^h.  In  this 
fenfe  it  wil!  clearly  fignify  the  feodal  forfeiture,  or  a£l  by 
Avhich  an  eitate  is  forfeited,  or  efcheats,  to  the  lord. 

To  confirm  this  we  may  obferve,  that  it  is  in   this  fenfc, 
of  forfeiture  to  the  lord,   that  the  feodal  writers  conftantly 
ufe  it.     For  all  thofe  adts,  whether  of  a  criminal  nature  or 
not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
eflates  (d),   are  ftiled  felomae  in  the  feodal  law  :  **/cilkett 
*'  per  quas  feiirlum  mnittitiir  (e).     As,  "^T  domino  defervire 
**  nohterit  (f)  ;  Ji  per  annum  et  diem  ceffavcrit  in  pctenda  in- 
**  vejlitura  (g) ;  Jtdomimim  ejuravit^  i.  e.  negavit  fe  a  doniino  ' 
**feudum  habere  (h) ;  Ji  a  domino^  in  jus  eitm  vacant ey    ter  ci^ 
**  tciius  non  comparuerit  {\)-"  all  thefe,  with  many  others, 
are    flill  caufes  of  forfeiture   in  our  copyhold  eftates,   and 
■were  denominated  felonies  by  the  feodal  conftitutions.     So 
lilcewife  injuries   of   a  more  fubftantial  or  criminal  nature 
were  denominated  felonies,   that  is,  forfeitures  :  as   aflault- 
jng  or  beating  the  lord  (k) ;  vitiating  his  wife  or  daughter, 
*'_/?  dominum  cucurbitaverity  i.  e.  cinn  uxore  ejus  conciibue- 
**  rlt  (1)  j"  all  thefe  are  efteemed  felonies,   and  the  laitter  is 
exprefsly  fo   denominated,    ^^  fi  fecerit  feloniamy  dominum 
''^  forte   cucurbit ando  (m)."     And    as    thefe   contempts,    or 
fmaller   offences,  were   felonies    or    a£ts    of  forfeiture,    of 
courfe  greater  crimes,   as  murder  and  robbery,  fell  under 
the  fame   denomination.       On    the    other    hand,   the  lord 
might  be  guilty  of  fclcny,    or   forfeit  his  feignory  to  the 
vafial,  by  the  fame  acls  as  the  vaffal  would   have  forfeited 
his    feud  to  the  lord.     *'  Si  dominus  commifit  feloniam,  ■per 
*'  quam  vaf alius  amitteret  fciidum  fi  earn  commiferit  in  dc- 
*'  minumjfeudi  proprietatem  etiam  dominus  perdere  debet  (n).'* 
One  inftmce  given   of  this   fort  of  felony  in   the  lord  is 
beating   the  fervant  of  his   vaflal,  fo  as   that  he  lofes    his 
fervice ;  which  feems  merely   in  the   nature  of  a  civil   in- 

(d)  See  Vol.  II.  pag.  184.  •  '(')  -f^"^-  ^-  *•  '•  »-• 

(e)  Feud.  I.  i.  /.  16.  in  cak.  (k)  Feud.  I.  z.  1. 14-  §  2- 

(f)  Feud-  l.i.t.zt.  (1)  Feud.  I.  i.  /.  5. 

(g)  Fend.  I.  i.  /.  i4.  (m)  Feud.  I.  a.  /.  38.  Britt.  /.  i.  c  ai. 
(h;  Feud.  l.  i.l.  34.  /.  i.  U  3.6.  §  3.  (n)  F^ud.  I.  a.  /.  j(5  &  47- 
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jury,  fo.  far  as  It  refpefts  the  vallal.  And  all  thefe  felonies 
were  ro  be  determined  "  per  laiidumentum  five  judicium  pa- 
*'  riiim  fuorumy"  in  the  lord's  court  ;  as  with  us  forfeitures 
"of  copyhold  lands  are  prcfcniable  by  the  homage  in  the 
court-baion. 

Felony,  and  the  a£l  of  forfeiture  to  the  lord,  being  thus 
fjrnonymous  terms  in  the  feodal  law,  we  may  eafily  trace  the 
reafon,  why,  upon  the  introdudlion  of  that  law  into  England, 
thofe  crimes  which  induced  fuch  forfeiture  or  efcheat  of  lands 
(and,  by  a  fmall  deflexion  from  the  original  fenfe,  fuch  as 
induced  the  forfeiture  of  goods  alfo)  were  denominated  fe- 
lonies. Thus  it  was  faid,  that  fuicide,  robbery,  and  i^pe, 
were  felonies  ;  that  is,  the  confequence  of  fuch  crimes  was 
forfeiture ;  till  by  long  ufe  we  began  to  fignify  by  the  term  of 
felony,  the  aftual  crime  committed,  and  not  the  penal  con- 
fequence. And  upon  this  fyftem  only  can  we  account  for 
the  caufe,  why  treafon  in  antient  times  was  held  to  be  ai 
fpecies  of  felony;  viz.  becaufe  it  induced  a  forfeiture. 

Hence  it  follows,  that  capital  punifliment  does  by  no 
xneans  enter  into  the  true  idea  and  definition  of  felony.  Fe- 
lony may  be  without  infli£ling  capital  punifliment,  as  in  the 
cafe,  inftanced  of  felf-murder,  excufable  homicide,  and  petit 
larceny:  and  it  is  poflible  that  capital  punifliments  maybe 
inflidled,  and  yet  the  offence  be  no  felony  ;  as  in  the  cafe  of 
herefy  by  the  common  law,  which,  though  capital,  never 
worked  any  forfeiture  of  lands  or  goods  (o),  an  infeparable 
incident  to  felony.  And  of  the  fame  nature  is  the  punifli- 
ment of  (landing  mute,  without  pleading  to  an  inditfiment ; 
which  is  capital,  but  without  any  forfeiture,  and  therefore 
fuch  n:anding  mute  is  no  felony.  In  fliort,  the  true  crite- 
rion of  felony  is  forfeiture;  for,  as  fir  Edward  Coke  juftly 
obferves  (p),  in  all  felonies  which  are  punifliable  with  deaths 
the  offender  lofes  all  his  lands  in  fee-fimple,  and  alfo  his 
goods  and  chattels  ;  in  fuch  as  art  not  fo  punifliable,  his 
goods  and  chattels  only. 

(o)  3  inrt.  43.  (p)  I  Inft,  391. 
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The  Idea  of  felony  is  indeed  fo  generally,  connefted  with 
that  of  capital  puniftinient,  that  we  find  it  hard  to  feparatc 
them;  and  to  this  uf^ige  the  interpretations  of  the  law  do 
now  conform.  And  therefore  if  a  flatute  makes  any  new 
offence  felony,  the  law  (q)  implies  that  it  fhall  be  punifhed 
with  death,  viz.  by  hanging,  as  well  as  with  forfeiture: 
unlefs  the  offender  prays  the  benefit  of  clergy  ^  which  all 
felons  are  entitled  once  to  have,  unlefs  the  fame  is  exprefsly 
taken  away  by  ftatute.  And,  in  compliance  herewith,  I 
fliall  for  the  future  confider  it  alfo  in  the  fame  light,  as  a 
generical  term,  including  a!l  capital  crimes  below  treafon; 
having  premifed  thus  much  concerning  the  true  nature  and 
original  meaning  of  felony,  in  order  to  account  for  the  rea- 
fon  of  thofe  inftances  I  have  mentioned,  of  felonies  that  are 
not  capital,  and  capital  offences  that  are  not  felonies :  which 
feem,  at  firfl  view,  repugnant  to  the  general  idea  which 
we  now  entertain  of  felony,  as  a  crime  to  be  punifhed  by 
death ;  whereas  properly  it  is  a  crime  to  be  punifhed  by 
forfeiture,  and  to  which  death  may,  or  may  not  be,  though  i: 
generally  is  fuperadded. 

I  PROCFED  now  to  confider  fuch  felonies,  as  are  more 
immediately  injurious  to  the  king's  prerogative.    Thefe  are, 

1.  Offences  relatincij  to  the  coin,    not  amounting  to  treafon, 

2.  Offences  ag'.inft  the  king's  council.  3.  The  offence  of 
ferving  a  foreign  prince.  4.  The  offence  of  embezzling  the 
king's  armour  or  ftores  of  war.  To  which  may  be  added  a 
iifth.     5.  Defertion  from  the  king's  armies  in  time  of  war. 

i^  Offences  relating  to  the  coin^  under  which  may  be 
ranked  fome  inferior  mifdemefnors  not  amounting  to  felony, 
are  thus  declared  by  a  feries  of  ftalutes,  which  I  (hall  recite 
in  the  order  of  time.  And,  firft,  by  ftatute  27  Edw.  I.  c.  3. 
Bone  fhall  bring  pollards  and  crockards,  which  were  fo' 
reign  coins  of  bafe  metal,  into  the  realm,  on  pain  of  for- 
feiture of  life  and  goods.  By  ftatute  9  Edw.  III.  ft.  2.  no 
fterling  money  fhall  be  melted  down,   upon  pain  of  forfei- 

(q)  I  Hawk.  P.  C,  107.     2  Hawk.  P.  C.  444. 
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ture  thereof.     By  (latute    14  Eliz.  c.  3.   fuch  as  forge  any 
■    foreign  coin,   although  it  be  not  made  current  here  by  pro- 
clamation, ih.ill  (with  their  aiders   and  abettors)  be  guilty  of 
mifprifion   of  treafon :    a    crime   which    we    fhall    hereafter 
confider.     By   ftatute    {3   &   14  Car.  II.  c.  31.    the  offence 
of  melting  down  any  current  fih-er  money  fliall  be  punifhcd 
with  forfeiture  of  the  fame,   and  alfo  the  double  value  :  and 
the  offender,  if  a  freeman   of  any  town,  fnall  be  disfranchi- 
fed  ;  if  nor,  fhall  fuffer  fix  months  imprifonmcnt.     By  fta- 
tute  6  &  7   W.  III.   c.    1 7.  if  any  perl'on   buys  or  fells,  or 
knowingly  has  in  his  cuftody,  any  clippings  or  filings  of  the 
coin,  he  ihall  forfeit  the  fame  and  500  /.  j  one  moiety  to  the 
king,    and  the  other  to  the  informer  j    and  be  branded   in 
the  cheek  with   the  letter  R.     By  ftatute  8  8c  ^  W.  III.  c. 
26.  ifany  perfon  fliall  blanch,    or  whiten,  copper  for  fale, 
(which  makes  it  refemble  filver)    or  buy  or  fell,    or  offer  to 
falc  any  malleable  compofition,   which  fhall  be  heavier  than 
filver,  and  look,  touch,  and  wear,  like  gold,   but  be  beneath 
the  flandard  :    or   if  any   perfon   fliall   receive  or   pay  any- 
counterfeit  or  dimini,flied  money  of  this  kingdom,  *rtot  be-, 
ing  cut  in  pieces,  (an  operation  which  every  man   is   there- 
by empowered  to  perform)  at  a  lefs  rate  than  it  fliall   import 
to  be  of:  (which  demonftrates  a  confcioufnefs  of  its  bafe- 
nefs,  and  a  fraudulent  defign)  all  fuch  perfons  fhall  be  guilty 
of  felony.     But  thefe  precautions  not  being  found  fufEcient 
to  prevent  the  uttering  of  falfe  or  diminiilied  money,  which 
was  only  a  mifdemefnor  at  common  law,  it  is  ena6led  by 
Itatute  15  &  16   Geo.  II.  c.   28.  that    if   any    perfon   fliall 
tender  in  payment  any  counrerfeit  coin,  knowing  it  fo  to  be, 
he  fhall  for  the  firft  ofFeirce  be  imprifoned  fix  months  ;  find 
furetiesfor  his  good  behaviour  for  fix  months  more  j  for  the 
fecond  offence,  fliall  be  imprifoned  and  find  fureties  for  two 
years:  and,  for   the  third  offence,  fhall  be  guilty  of  felony 
without  benefit  of  clergy.     Alfo  if  a  perfon  knowingly  ten- 
ders in  payment  any  counterfeit  money,  and  at  the  fame 
time  has  more  in  his  cuftody;  or  fliall,  within  ten  days  after, 
knowingly  tender  other  falfe  money  j  he  fhall  for  the  firic 
©ifence  be  imprifoned  one  year,   and  find  furelies  for  his 
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good  behaviour  for  two  years  longer  j  and  for  the  fecond, 
be  guilty  of  felony  tvithout  benefit  of  clergy.  Bv  the  fame 
ftatute  it  is  alfo  enabled,  that,  if  any  perfon  counterfeits  the 
copper  coin,  he  fnall  fufFer  two  years  imprifonment,  and 
find  fureties  for  two  years  more.  Thus  much  for  offences 
relating  to  the  coin,  as  well  mifdemefnors  as  felonies,  which 
I  thought  it  mofl:  convenient  to  confider  in  one  and  the 
fame  view. 

2.  FELoNies,  againft  the  king's  coMwc// (r),  are;  firft,  by 
ftatute  3  Hen.  VII  c.  14.  if  any  fworn  feivant  of  the  king's 
houfhold  conipires  or  confederates  to  kill  any  lord  of  this  re- 
alm, or  other  perfon,  fworn  of  the  king's  council,  he  (hall  be 
guilty  of  felony.  Secondly,  by  ftatute  9  Ann.  c.  16.  to  af- 
fault,  ftrike,  wound,  or  attempt  to  kill,  any  privy  counfellor 
in  the  execution  of  his  office,  is  made  felony  without  benefit 
of  clergy 

3.  Felonies  m  fcrving  foreign  Jlatesy  which  ferviceis 
generally  inconfiftent  with  allegiance  to  one's  natural  prince, 
are  reftrained  and  puniflied  by  ftatute  3  Jac.  i.  c  4.  which 
makes  it  felony  for  any  perfon  whatever  to  go  out  of  the 
realm,  to  ferve  any  foreign  prince,  without  having  firft 
taken  the  oath  of  allegiance  before  his  departure.  And  it 
is  felony  alfo  for  any  gentleman,  or  perfon  of  higher  degree, 
or  who  hath  born  any  office  in  the  army,  to  go  out  of  the 
realm  to  ferve  fuch  foreign  prince  or  ftate,  without  pre- 
vioufly  entering  into  a  bond  with  two  fureties,  not  to  be 
reconciled  to  the  fee  of  Rome,  or  enter  into  any  confpiracy 
againft  his  natural  fovereign.  And  farther,  by  ftatute  9 
Geo.  II.  c  30.  enforced  by  ftatute  29  Geo.  II.  c.  17.  if 
any  fubjeft  of  Great  Britain  fhall  enlift  himfelf,  or  if  any 
perfon  fhall  procure  him  to  be  enlifted,  in  any  foreign  fer- 
vice,  or  det:iin  or  embark  him  for  that  purpofe,  without 
licence  under  the  king's  fign  manuel,  he  fhall  be  guilty  of 
felony  without  benefit  of  clergy  :  but  if  the  perfon,  fo  en- 
lifted  or  enticed,  ftiall  difcover  his  feducer  within  fifteen 
days,  fo  as  he  may  be  apprehended  and  convi£ted  of  the 
fame,  he  fhall  himfelf  be  indemnified.     By  ftatute  29  Geo. 

(r)  See  VoL  I.  pa£.  sjx. 
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II.  c.  17.  it  Is  moreover  enafted,  that  to  ferve  under  the 
French  king,  as  a  military  officer,  iliall  be  felony  without  be- 
nefit of  clergy;  and  to  enter  into  the  Scotch  brigade,  in  the 
Dutch  fervice,  without  previoufly  talcing  the  oaths  of  alle- 
giance and  abjuration,  (hall  be  a  forfeiture  of  500  /. 

4.  Felony,  by  imbezzUng  the  king's  dirmowr  or  warlike 
JloreSi   is   fo  declared  to  be   by  {tatute3i  Eliz.  c.  4.    which 

ena£ts,  that  if  any  perfon  having  the  charge  or  cuftody  of 
the  king's  armour,  ordnance,  ammunition,  or  habiliments  of 
war;  or  of  any  vi£lual  provided  for  victualling  the  king's 
foldiers  or  marineis ;  fliall,  either  for  gain,  or  to  impede  his 
majefty's  fervice,  imbezzie  the  fame  to  the  value  of  twenty 
ftiillings,  fuch  offence  fhall  be  felony.  And  the  llatute  22 
Car.  II.  c.  5.  takes  away  the  benefit  of  clergy  from  this  of- 
fence, fo  far  as  it  relates  to  naval  flores.  Other  inferior  im- 
bezzlements  and  mifdemefnors,  that  fall  under  this  denomi- 
nation, are  punifhed  by  ftatute  i  Geo.  I.  c.  15.  with  fine  and 
imprifonment. 

5.  DESERTioNfrom  the  king's  armies  in  time  of  war,  whe- 
ther by  land  or  fea,  in  England  or  in  parts  beyond  the  feas, 
is,  by  the  {landing  laws  of  the  land  (exclufive  of  the  annual 
afts  of  parliament  to  punifh  mutiny  and  defertion)  and,  par- 
ticularly by  ftatute  18  Hen.  VI.  c.  19-  and  5  Eliz.  c.  5.  made 
felony,  but  not  without  benefit  of  clergy.  But  by  the  ftatute 
2  &  3  Edw.  VI.  c.  2.  clergy  is  taken  away  from  fuch  defert- 
ers,  and  the  offence  is  made  triable  by  the  juftices  of  every 
fhire.  The  fame  ftatutes  punifh  other  inferior  military  of- 
fences with  fines,  imprifonment,  and  other  penalties. 
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A  THIRD  fpecies  of  ofFence  more  imnriediately  afFcc- 
ting  the  king  and  his  government,  though  not  fubjc6l 
to  capital  punifhment,  is  that  oi  praemunire  :  lb  called  from 
the  words  of  the  writ  preparatory  to  the  profecutlon  thereof  j 
**  praemunire  {z)  facias  A.  i?."  forewarn  A.  B.  that  he  ap- 
pear before  us  to  anfwer  the  contempt  wherewich  he  flands 
charged  ;  which  contempt  is  particularly  recited  in  the  pre- 
amble to  the  writ  (b).  It  took  its  original  from  the  exorbi* 
tant  power  claimed  and  exercifed  in  England  by  the  pope, 
which  even  in  the  days  of  blind  zeal  was  too  heavy  for  our 
anceftors  to  bear. 

It  may  juflly  be  obferved,  that  religious  principles, 
which  (when  genuine  and  pure)  have  an  evident  tendency 
to  make  their  profeffors  better  citizens  as  well  as  better  men* 
have  (when  perverted  and  erroneous)  been  ufually  fubver- 
five  of  civil  government,  and  been  made  both  the  cloak 
and  the  inftrument  of  every  pernicious  defign  that  can  be 
harboured  in  the  heart  of  man.  The  unbounded  authority 
that  was  cXercifed  by  the  Druids  in  the  weft,  under  the  in- 
fluence of  pagan  fuperflition,  and  the  terrible  ravages  com- 
mitted by  the  Saracens  in  the  eaft,  to  propagate  the  re- 
ligion  of  Mahomet,    both   witnefs   to    the    truth    of  that 

(a)  A  barbarous  word  ior  j^raet^oiiere.     (b)  Old  Nat,  Brev.  loi.  edit.  1534- 
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Tincient  univcrfal  obfervation  ;    that,    in  all  ages  and  In   all 
countries,  civil  and  ecclefiaflical  tyranny  are   mutually  pro- 
ductive of  each  other.    It  is  therefore  the  glory  cf  the  church 
of  England,  that  flie  inculcates  due  obetHence  to  lawful  au- 
thority, and  hath  been  (as  her  prelates  on  a  trying  occafion 
once  expreflcd  it  (c)  in  her  principles  and  pradice  ever  moil 
iinqueftionably  loyal.     The  clergy  of  her  perfuaHcn,  holy  in 
their  dodrines,  and  unblemilhed  in  their  lives  and  converfa- 
tion,  are  alfo  moderate  in  their  ambition,   and  entertain  juft 
notions  of  the  ties  of  fociety,   and  the  rights  of  civil  govern- 
ment.  As  in  matters  of  faith  and  morality  they. acknowledge 
no  guide  but  the  fcriptures,  fo,  in.mstters  of  external  polity, 
and  of  private  right,   they  derive  all   their  title  from  the  civil 
magiflrate  ;  they  look  up  to  the  king  as  their  head,   to  the 
parliament  as  their  lawgiver,  and  pride  themfelves  in  nothing 
more  juftly,  than  in  being  true  members  of  the  church,  em- 
phatically by  laiv  eftablifhed.     Whereas  the  notions  of  eccle- 
fiaflical liberty,  in  thofe  who  differ  from  them,  as  well  in  one 
extreme  as  the  other  (for  I  here  only  fpeak  of  extremes)  are 
equally  and  totally  deftruiftive  of  thoCe   ties,  and  obligations 
by  which  all  fociety  is  kept  together  j  equally  encroaching  on 
thofe  rights,  which  reafon,  and  the  original  contrail  of  every 
free  ftate  in  the  univerfe  have  veited  in  the  fovereign  power; 
and  equally  aiming  at   a   diftindl  independent  fupremacy  of 
their  own,  where  fpiritual  men  and  fpiritual  caufes  are  con- 
cerned.    The  dreadful  efTedls  of  fuch    a   religious  bigotry* 
when   actuated   by  erroneous   principles,   even  of  the  prote- 
ftant  kind,  are  fufficiently  evident  from   the  hiflory  of  the 
anabaptifts  in  Germany,   the  covenanters  in  Scotland,   and 
that  d'tluge  of  feclaries    in    Engla^nd,    who  murdered  their 
fovereign,    overturned   the  church    and    monarchy,    fliook 
every  pillar  of  law,  juftice,    and  private  property,   and  moft 
devoutly  eflabliflicd  a  kingdom  of  the  faints  in   their  ftead. 
But  thefe  horrid  devaflations,    the  effefts  of  mere  madnefs> 
or  of  zeal  that  was  nearly  allied  to  it,    though  violent  and 
tumultuous,   were  but  of  a  (hort  duration.     Whereas  the 
progrcfs  of  the  papal  policy,    long  aftuated  by  the  fteady 

(c)  Addrefs  to  James  II.  1687. 
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counfels  of  fucceffive  pontiffs,  took  ddeper  root,  and  was  at 
length  in.  forne  places  with  difliculty,  in  others  never  yet, 
extirpated.  For  this  we  might  call  to  witntfs  the  black  in- 
trigues pf  the  Jtfuits,  fo  lately  triumphant  over  Chriften- 
tlom,  but  now  univerfally  abandoned  by  even  the  Roman 
catholic  pov/ers  :  but  the  fubjedl  of  our  prefent  chapter  rather 
leads  us  to  confider  the  vaft  ftrides  which  were  formerly 
made  in  this  kingdom  by  the  popifli  clergy  ;  how  nearly  they 
arrived  to  effecting  their  grand  defign  :  fome  few  of  the  means 
they  made  ufe  of  for  tflablifhing  their  plan  -,  and  how  almoll 
ull  of  them  have  been  defeated,  or  converted  to  better  pur- 
pofes,  by  the  vigour  of  our  free  conftiiution,  and  the  wifdom 
of  fucccfilve  parliaments. 

The  antient  Britifh  church,  by  whomfoever  planted,  was 
a  ftranger  to  the  bifnop  of  Rome,  and  all  his  pretended  au- 
thority. But  the  pagan  Saxon  invaders  having  driven  the 
profeffors  of  Chriftianity  to  the  remoteft  corners  of  our  ifland, 
their  own  converfion  was  afterwards  effected  by  Auguflin 
the  monk,  and  other  miflionaries  from  the  court  of  Rome, 
This  naturally  introduces  fome  few  of  the  papal  corruptions 
an  point  of  faith  and  doctrine  j  but  we  read  of  no  civil  autho- 
rity claimed  by  the  pope  in  thefe  kingdoins,  till  the  jera  of 
the  Norman  conqueft :  when  the  then  reigning  pontiff 
having  favoured  duke  William  in  his  projected  invafion, 
by  bleffing  his  boit,  and  confecrating  his  banners,  he  took 
that  opportunity  alfo  of  eftablifliing  his  fpiritual  encroach- 
ments ;  and  was  even  permitted  fo  to  do  by  the  policy  of  the 
conqueror,  in  order  more  effe£l;ually  to  humble  the  Saxon 
clergy  and  aggrandize  his  Norman  prelates :  prelates,  who, 
being  bred  abroad  in  the  do6trinc  and  pradUce  of  flavery, 
had  contracted  a  reverence  and  regard  for  it,  and  took  a  plea- 
fure  in  rivetting  the  chains  of  a  free-born  people. 

The  moft  liable  foundation  of  legal  and  rational  govern- 
ment is  a  due  fubordination  of  rank,  and  a  gradual  fcale  of 
authority,  and  tyranny  alfo  itfelf"is  moft  furely  fupported  by 
^  regular  increafe  of  defpotifm,   rifing  from  the  fiave  to  the 
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fultan  :  with  this  diiFerence,  however,  that  the  meafure  of 
obedience  in  the  one  is  grounded  on  the  principles  of  fo- 
ciety,  and  is  extended  no  farther  than  reafon  and  necefTity 
will  warrant-,  in  the  other  it  is  limited  only  by  abfolute 
will  and  pleafure,  without  permitting  the  inferior  to  examine 
the  title  upon  which  it  is  founded.  More  eiR'ctually  there- 
fore to  enflave  the  confciences  and  minds  of  the  people,  the 
Romifti  clergy  themfelves  paid  the  mofk  implicit  obeditnce 
to  their  own  fuperiors  or  prelates  ;  and  they,  in  their  turns, 
were  as  blindly  devoted  to  the  will  of  the  fovereign  pontitT, 
whofe  decifions  they  held  to  be  infallible,  and  his  authoriry 
co-extenfive  with  the  Clirillian  world.  Hence  his  legates 
a  latere  were  introduced  into  every  kingdom  of  Europe,  his 
bulles  and  decretal  epiftles  became  the  rule  both  of  faith  and 
difcipline,  his  judgment  was  the  final  refort  in  all  cafes  of 
doubt  or  difficulty,  his  decrees  were  enforced  by  anathemas 
and  fpiritual  cenfures,  he  dethroned  even  kings  that  were  re- 
fractory, and  denied  to  whole  kingdoms  (when  undutiful) 
the  exercife  of  Chriftian  ordinances,  and  the  benefits  of  the 
gofpelof  God. 

But,  though  the  being  fpiritual  head  of  the  church  was 
a  thing  of  great  found,  and  of  greater  authority,  among  men 
of  confcience  and  piety,  yet  the  court  of  Rome  was  fully 
apprized  that  (among  the  bulk  of  mankind)  power  cannot 
be  maintained  without  property ;  and  therefore  its  attention 
began  very  early  to  be  rivetted  upon  every  method  that 
promifed  pecuniary  advantage.  The  doctrine  of  purgatory 
was  introduced,  and  with  it  the  purchafe  of  maffes  to  re- 
deem the  fouls  of  the  deceafed.  New-fangled  offences 
were  created,  and  indulgences  were  fold  to  the  wealthv, 
for  liberty  to  fin  without  danger.  The  canon  law  took 
cognizance  of  crimes,  injoined  penance  pro  fahite  a?iima£, 
and  commutted  that  penance  for  money.  Non-refidence 
and  pluralities  among  the  clergy,  and  marriages  among  the 
Jaity  related  within  the  feventh  degree,  were  ftriftly  prohi- 
bited by  canon  ;  but  difpenfations  were  feldom  denied  to 
thofe  who  could  afford  to  buy  them.     In   fhort,  all  the 
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wealth  of  Chl-iftendom  was  gradually  drained,  by  a  thoufand 
chr.nnels,  into  the  coflers  of  the  holy  fee. 

The  eflablifliment  alfo  of  tlie  feodal  fyRem  in  moft  of" 
the  governments  of  Europe,  whereby  the  I' nds'  of  all  private 
proprietors  were  declared  to  be  hoi  den  of  the  prince,  gave  a 
hint  to  the  couit  of  Rome  for  ufurplng  a  fimilar  authority 
over  al!  the  preferments  of  the  church  ;  which  begaii  firft  in 
Itiily,  and  gradually  fpread  itfelf  to  England.  The  pope  be- 
came a  feodal  lord-,  and  all  ordinary  patrons  were  to  hold 
their  right  of  patronage  under  this  univerfal  fuperior.  E- 
flates  held  by  feodal  tenure,  being  originally  gratuitous  (lo- 
nations,  were  at  that  time  denominated  hencjicia',  thtir  very 
name  as  well  as  conftitution  was  borrowed,  and  the  care  of  the 
fouls  of  a  parifh  thence  came  to  be  denominated  a  benefice. 
Lay  fees  were  conferred  by  inveftiture  or  delivery  of  corporal 
poflefiion  ;  and  fpiritur.1  benefices,  which  at  firft  were  uni- 
verfally  donatives,  now  received  in  like  manner,  a  fpiritual 
invefliture,  by  inftituiion  from  the  bifhop,  and  indu£lion 
under  his  authority.  As  lands  efcheated  to  the  lord,  in  de- 
feat of  a  legal  tenant,  fo  benefices  lapfed  to  the  bifhop  upon 
non-prefentation  by  the  patron,  in  the  nature  of  a  fpiritual 
efcheat.  The  annual  tenths  coUefted  from  the  clergy  were 
equivalent  to  the  feodal  render,  or  rent  referved  upon  a  grant; 
the  oath  of  canonical  obedience  was  copied  fiom  the  oath  of 
fealty  required  from  the  vaflal  by  his  fuperior;  and  the  pri- 
mer feijlns  of  our  military  tenures,  whereby  the  firfl  profits  of 
an  heir's  eftate  were  cruelly  extorted  by  his  lord,  gave  birth 
to  as  cruel  an  exaction  of  firfl  fruits  from  the  beneficed  cler- 
gy. And  the  occafional  aids  and  talliages,  levied  by  the 
prince  on  his  vaff.ils,  gave  a  handle  to  the  pope  to  levy,  by 
the  means  of  his  legates  a  latercy  Peter-pence  and  other  taxa- 
tions. 

At  length  the  holy  father  went  a  ftep  beyond  any  exam- 
ple of  either  emperor  or  feodal  lord.  He  referved  to  him- 
felf,   by  his  own  apoftolical  authority  (d),  the  prefentation 

(d)  Estrav.  I,  3.  /.  z.  c.  13.. 
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to  all  benefices  which  became  vacant  while  the  Incumbent 
was  attending  the  court  of  Rome  upon  any  occafion,  or  on 
hijs  journey  thither,  or  back  again  ;  and  moreover  fuch  alfo 
as  became  vacant  by  his  promotion  to  a  bifliopiick  or  ab- 
bey :  "  ctlamfi  ad  i!!a  perfonae  confucvcrint  ct  debuerint  per 
*^  ekWioncm  aut  qucmvii  aluim  modwn  ajjumi."  And  this 
'Jaftj(-the  canonifts  declared,  was  no  detriment  at  all  to  the 
patron,  being  only  like  the  change  of  a  life  in  a  feodal  cltate 
by  the  lord.  Difpenfations  to  avoid  thefe  vacancies  begat 
the  do£lrIne  of  cojnmendams  :  and  papal  ^ro7'/;^/o;2j  were  the 
previous  nomination  to  fuch  benefices,  by  a  kind  of  anti- 
cipation, tefore  they  became  a£lually  void  ;  though  after- 
wards indifcriminately  applied  to  any  right  of  patronage 
exerted  or  ufurped  by  the  pope.  In  cor.feqwence  cf  which 
the  beft  livings  were  filled  by  ItaUan  and  other  foreign  cler- 
gy, equally  unflcilled  in,  and  averfe  to,  the  laws  and  ccnflitu- 
tion  of  England.  The  very  nomination  to  bifhopricks,  that 
antient  prerogative  of  the  crown,  was  wrefied  from  king 
Henry  the  firft,  and  afterwards  from  hisfucceiTor  king  John; 
and  feemingly  indeed  conferred  on  the  chapters  belonging 
to  each  fee :  but  by  means  o^  the  frequent  appeals  to 
Rome,  through  the  intricacy  of  the  laws  which  regulated 
canonical  eledlions,  was  eventually  vefted  in  the  pope.  And, 
to  fum  up  this  head  with  a  tranfa^tion  moll  unparalleled  and 
aftonifhing  in  its  kind,  pope  Innocent  III.  had  at  length  the 
effrontery  to  demand,  and  king  John  had  the  meannefs  to 
confent  to,  a  refignation  of  his  crown  to  the  pope,  where- 
by £ngland  was  to  become  for  ever  St  Peter's  patrimony  ; 
and  the  daftardly  monarch  re-accepted  his  Iceptre  from  the 
hands  of  the  papal  legate,  to  hold  as  the  vaflal  of  the  holy 
fee,  at  the  annual  rent  of  a  thoufand  marks. 

Another  engine  fet  on  foot,  or  at  leaft  greatly  Impro- 
ved, by  the  court  of  Rome,  was  a  mallerplcce  of  papal 
policy.  Not  content  with  the  ample  proylfron  of  tithes, 
which  the  law  of  the  land  had  given  to  the  parochial  cler- 
gy, they  endeavoured  to  grafp  at  the  lands  and  inheritances 
of  the  kingdom,  and  (had  not  the  legiflaturewithftood  them) 
Would  by  this   time  ".ave  probably  been  m afters  cf  evsry 

foot 
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foot   of  ground  in  the  kingdom.     To  this  end  they  mtrol 

duced  the  monks  of  the  BenediO:ine  and  other  rules,  men 
of  four  and  auftere  religion,  feparated  from  the  world  and 
its  concerns  by  a  vow  of  perpetual  celibacy,  yet  fafcinatirg 
the  minds  of  the  people  by  pretences  to  extraordinary 
fan6lity,  while  all  their  aim  was  to  aggrandize  the  power 
and  extend  the  influence  of  their  grand  fuperior  the  pope. 
And  as,  in  thofe  times  of  civil  tumult,  great  rapines  and 
violence  were  daily  committed  by  overgrown  lords  and 
their  adherents,  they  were  taught  to  believ:^-,  that  founding 
a  monaftery  a  little  before  their  deaths,  would  atone  for  a 
life  of  incontinence,  diforder,  and  bloodflied.  Hence  innu- 
merable abbeys  and  religious  houfes  were  built  within  a 
century  after  the  conqueft,  and  endowed,  not  only  with  the 
tithes  of  pariilies, which  were  ravilhed  from  the  fecular  cler- 
gy, but  aifo  with  'lands,  manors,  lordfliips,  and  extenfive 
baronies.  And  the  dotlrine  inculcated  was,  that  whatever 
was  fo  given  to,  or  purchafed  by,  the  monks  and  friars,  was 
confecrated  to  God  himfelf ;  and  that  to  alienate  or  take  it 
away  Avas  no  l:;f3  than  the  fin  of  facrilege. 

I  MIGHT  here  have  enlarged  upon  other  contrivances, 
which  will  occur  to  the  recolle6tion  of  the  reader,  fet  on 
foot  by  the  court  of  Ptome,  for  efFe£ling  an  entire  exemp- 
tion of  its  clergy  from  any  intercourfe  with  the  civil  magi- 
ftrate  :  fuch  as  the  feparation  of  the  ecclefiaftical  court  from 
the  temporal  i  the  appointment  of  its  judges  by  merely 
fpiritual  authority,  without  any  interpofition  from  the 
crown;  the  excluhve  jurifdi£lion  it  claimed  over  all  eccle- 
fiaftical  perfons  and  caufes  ;  and  the  privilegium  clericakf^ 
oi  benefit  of  clergy,  which  delivered  all  clerks  from  any 
trial  or  punifliment  except  before  their  own  tribunal.  But 
the  hiftcry  and  progrefs  of  ecclefiaftical  courts  (e),  as  well 
as  of  purchafes  in  mortmain  (f),  have  already  been  fully 
dlfcufTcd  in  the  preceding  volumes  :  and  we  fhall  have  an 
opportunity  of  examining  at  large  the  nature  of  the  privi- 
kgium  clericale  in  the  progrefs  of  the  prefent  book.     And 

(e)  See  Vol.  III.  pag.  6i.  (f)  S«  Vol.  II,  pag.  i68. 
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therefore  I  fliall  only  obferve  at  prefent,  that  notwlthftand-* 
ing  this  plan  of  pontifical  power  was  fo  deeply  lud,  and  fa 
indefatigably  puifued  by  the  unwearied  politics  of  the  court 
of  Rome  through  a  long  fucceflion  of  ages  -,  notwithftand- 
ing  it  Wis  polifhcd  and  improved  by  the  united  endeavours 
of  A  body  of  men,  who  engroffed  all  the  learning  of  Europe 
for  centuries  together*,  notwithftanding  it  was  fiimly  and 
refolutely  executed  by  perfons  the  beft  calculated  for  elta^ 
bllfliing  tyranny  and  defpotifm,  being  fired  with  a  bigoted. 
enthufiafm,  (which  prevailed  not  only  among  the  weak  and 
fimple,  but  even  among  thofe  of  the  beft  natural  and  ac- 
tjuired  endowments)  unconnefled  with  their  fellow-fubjeftc,, 
and  totally  indifferent  what  might  befall  that  pofterity  to 
which  they  bore  no  endearing  relation ; — yet  it  vanilhed 
into  nothing,  when  the  eyes  of  the  people  were  a  little  en- 
lightened, and  they  fet  themfelves  with  vigour  to  oppofe  it. 
So  vain  and  ridiculous  is  the  attempt  to  live  in  fociety, 
without  acknowledging  the  obligations  which  it  lays  us  un- 
der ;  and  to  affeft  an  entire  independence  of  that  civil  ftate, 
which  protetls  us  in  all  our  rights,  and  gives  U3  every  other 
liberty,  that  only  excepted  of  defpifmg  the  laws  of  the  com- 
munity. 

Having  thus  in  feme  degree  endeavoured  to  trace  out 
the  original  and  fubfequent  progrefs  of  the  papal  ufurpations 
in  England,  let  us  now  return  to  the  ftatutes  of  praemunire^ 
which  were  framed  to  encounter  this  overgrown  yet  en- 
creafing  evil.  King  Edward  I.  a  wife  and  magnanimous 
prince,  fet  himfelf  in  earnefl  tolhake  off  this  fervile  yoke  (g). 
He  would  not  fufFer  his  bifhops  to  attend  a  general  coun- 
cil, till  they  had  fworn  not  to  leceive  the  papal  benediction. 
He  made  light  of  all  papal  bulles  and  procefles  :  attacking 
Scotland  in  defiance  of  one  j  and  feifing  the  temporalities 
of  his  clergy,  who,  under  pretence  of  another,  refufed  to  pay 
a  tax  impofed  by  parliament.  He  ftrengthened  the  ftatutes 
of  mortmain  ;  thereby  clofing  the  great  gulph,  in  which  all 
the  lands  of  the  kingdom  were  in  danger  of  being  fwallowed. 

(^)  Dav.  83,  &c. 

And, 
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And  one  of  bis  fubje6ls  having  obtained  a  bulle  of  ercom- 
munication  againil:  another,  he  ordered  him  to  be  executed 
as  a  traitor,  according  to  the  antient  law(h).  And  in  the 
thirty-fifth  year  of  his  reign  was  made  the  firll  ftatnre  againft 
papal  provifions,  which,  according  to  lir  Edward.  Coke  (i), 
is  the  foundation  of  a!l  the  lubfequent  ftatutes  oi  praemu- 
nire \  which  we  rank  as  an  oiFence  immediately  againft  the 
king,  becaufe  every  encouragement  of  the  papal  power  is  a 
diminution  cf  the  authority  of  the  crown. 

In  the  weak  reign  of  Edward  the  fecond  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with* 
■flood  him  ;  and  it  was  one  of  the  principal  articles  charged 
againll  that  unhappy  prince,  that  he  had  given  allowance 
to  the  bulles  of  the  fee  of  Rome.  But  Edward  the  third 
was  of  a  temper  extremely  different ;  and,  to  remedy  thefe 
inconveniences  firft  by  gentle  means,  he  and  his  nobility 
wrote  an  expofhulation  to  the  pope:  but  receiving  a  me- 
nacing and  contemptuous  anfwer,  withal  acquainting  him, 
that  the  emperor,  (who  a  few  years  before  at  the  diet  of 
Nuremberg,  J.  D.  1323,  had  ellabliflied  a  law  againft  pro- 
viiions)  (k)and  alfo  the  king  of  France,  had  lately  fubmit- 
\.zCi  to  thii  holy  fee-;  the  king  replied,  that  if  both  the  em- 
peror and  the  French  king  fiiould  take  the  pope's  part,  he 
was  ready  to  give  battel  to  them  both,  in  defence  cf  the 
liberties  of  his  crown.  Hereupon  more  fharp  and  penal 
laws  were  devifed  againic  provifors  (1),  which  ena£l  feve- 
rally,  that  the  court  of  Rome  fiiall  prefent  or  collate  to  no 
bii>.oprick  or  living  in  Ei^giund  j  and  that  whoever  diflurbs 
any  patron  in  the  prefenration  to  a  living  by  virtue  of  a 
papal  p'rovifion,  fuch  provifor  fliall  pay  fine  and  ranfom  to 
the  king  at  his  will ;  and  be  imprifoned  till  he  renounces 
fuch  provifion  :  and  the  fam^  punifr.ment  is  infli£led  on  ? 
fuch  as  cite  the  king,  or  any  of  his  fubjedls,  to  anfwer  in 

(h)  Bro.  Ahv.  fit.  CprQn.-\\%.  ."pea-..       (k.)  Mod.  Univ.  Hid.  xxix.  293- 

/;«.  14.  5  Rep.  part/  i.  fol.  li.  3  'AfT'  '       (1)  Stat.  15  Edw.  III.  Q.  6  ly  Edw. 
ip.  in.  (i.  I.  C.  1.  38  Edw.  III.  rt.  I.  c.  4. 

(i)zlnft.  583.  &  ft,  1.  c.  I,  1,  3,  4. 

the 
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the  court  of  Rome.  And  when  the  holy  fee  refentcd  thefc 
proceedings,  and  pope  Urban  V.  attempted  to  revive  tho 
vafl'alage  and  annual  rent  to  which  king  John  had  fuhji^cled 
his  kingdom,  it  was  unanimoufly  agreed  by  all  the  eilates 
of  the  realm  in  parliament  aflcmbled,  40  Edw.  III.  rhr: 
king  John's  donation  was  null  and  void,  being  without  th-: 
concurrence  of  parliament,  and  contrary  to  his  coronation 
oath  :  and  all  the  temporal  nobility  and  commons  engaged, 
that  if  the  pope  fliould  endeavour  by  procefs  or  otherwife  to 
maintain  thefe  ufurpations,  they  would  refift  and  withlland 
him  with  all  their  power  (m). 

In  the  reign  of  Richard  the  fecond,  it  was  found  necef- 
fary  to  iharpen  and  ftrengthen  4hefe  laws,  and  therefore  ic 
■was  ena(2:ed  by  ftatutes  3  Ric.  II.  c.  3.  and  7  Ric.  II.  c.  12. 
firft,  that  no  alien  fhould  be  capable  of  letting  his  benefices 
to  farm  ;  in  order  to  compel  fuch  as  had  crept  in,  at  lead  to 
refide  on  their  preferments  :  and,  afterwards,  that  no  alien 
fhould  be  capable  to  be  prefented  to  any  ecclefiadical  pre- 
ferment, under  the  penalty  or  the  ftatutes  of  provifors.  By 
the  flatute  12  Ric.  11.  c.  15.  all  liegemen  of  the  king,  ac- 
cepting of  a  living  by  any  foreign  provifion,  are  put  out  of 
the  king's  proteftion,  and  the  benefice  made  void.  To  which 
the  ftatute  13  Ric.  II.  ft.  2.  c.  2.  adds  banifliment  and  for- 
feiture of  lands  and  goods  :  and  by  c.  3.  of  the  fame  ftatute, 
any  perfon  bringing  over  any  citation  or  excommunication 
from  beyond  fea,  on  account  of  the  execution  of  the  fore- 
going ftatutes  of  provifors,  fhall  be  imprifoned,  forfeit  his 
goods  and  lands,  and  moredver  fufter  pain  of  life  and  mem- 
ber. 

In  the  writ  for  the  execution  of  all  thefe  ftatutes  the 
words  praemunire  facias^  being  (as  was  faid)  ufed  to  com- 
mand a  citation  of  the  party,  bave  denominated  in  com- 
mon fpeech,  not  only  the  writ,  but  the  offence  itfelf  of 
maintaining  the  papal  power,  by  the  name  of  praemunire. 
And  accordingly  the  next  ftatute  I  ftiall  mention,  which  is 
generally  referred  to  by  all  fubfequent  ftatutes,   is  ulually 

(m)  Seld.  in  Fkt,  le.  4. 

called 
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called  the  flatute  of  praemunire.  It  is  ihe  ftatute  16  Ric* 
II.  c.  5.  which  euatls,  that  whoever  procures  at  Rome,  or 
clfewhere,  any  trauflations,  procefies,  excommunications, 
bulles,  inilrumenrs,  or  ochcr  thiugs  which  touch  the  king, 
againlt  him,  his  crown,  and  realm,  and  all  perfons  aiding 
and  afiifling  therein,  fliall  be  put  out  of  the  king's  protec- 
tion, their  lands  and  goods  forfeited  to  the  king's  uie,  and 
they  fliall  be  attacked  by  their  bodies  to  anfwer  to  the  king 
and  his  council ;  or  procefs  of  praemunire  facias  fliall  be 
made  out  againil  them,  as  in  other  cafes  of  provifors. 

By  the  (latute  2  Hen.  IV.  c.  3.  all  perfons  who  accept 
any  proviilon  from  the  pope,  to  be  exempt  from  canonical 
obedience  to  their  proper  ordinary,  are  alfo  fubjedled  to  the 
penalties  of  prarmunire.  And  this  is  ihe  laft  of  our  antient 
ftatutes  touching  this  offence  ;  the  ufurped  civil  power  of  the 
bifhop  of  Rome  being  pretty  weil  broken  down  by  thefe 
ftatutes,  as  his  ufurped  religious  power  was  in  about  a  cen- 
tury afterwards:  the  fpirit  of  the  nation  being  fo  much  rai- 
fed  againft  foreigners,  that  about  this  time,  in  the  reign  of 
Henry  the  fifth,  the  alien  priories,  or  abbies  for  foreign 
monks,  were  fupprelTed,  and  their  lands  given  to  the  crown. 
And  no  fartiier  attempts  were  afterwards  made  in  fupport 
cf  thefe  foreign  jurifditlions. 

A  LEARNED  Writer,  before  referred  to,  is  therefore 
greatly  miftaken,  when  he  fays  (n),  that  in  Henry  the  fixth's 
time  the  archbifhop  of  Canterbury  and  other  bifhops  of- 
fered to  the  king  a  large  fupply,  if  he  would  confent  that 
all  laws  againft  provifors,  and  efpecially  the  ftatute  16  Ric. 
11.  might  be  repealed  ;  but  that  this  motion  was  rejected. 
This  account  is  incorre^  in  all  its  branches.  For,  firft, 
the  application,  which  he  probably  means,  was  made  not  ' 
by  the  bifliops  only,  but  by  the  unanimous  confent  of  a 
provincial  fynod,  afl'embled  in  1439,  18  Hen.  VI.  that 
very  fynod  which  at  the  fame  time  refufed  to  confirm  and 
allow   a  papal   bulk,   which  then  was  laid  before  them. 

(n)  Dav.  J)*. 

Next, 
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Next,  the  purport  of  it  was  not  to  procure  a  repeal  of  the  fta-^ 
tutes  againil  provifors,  or  that  of  Richard  II.  in  particular  j 
but  to  requeft  that  the  penalties  thereof,  which  by  a  forced 
conftruftion  were  applied  to  all  that  fued  in  the  fpiritual, 
and  even  in  many  temporal  courts  of  this  lealm,  migot  be 
turned  againlt  the  proper  objeds  only;  thofe  who  appealed 
to  Rome,  or  to  any  foreign  jurifdidions  :  the  tenor  of  the 
petition  being,  "  that  thoie  penalties  fliould  be  taken  to  ex- 
*«  tend  only  to  thofe  that  commenced  any  fuits,  or  procured 
**  any  writs  or  public  inftruments  at  Rome,  or  elfewhere  out 
«<  of  England;  and  that  no  one  fhould  be  profecuted  upon 
"that  ftatute  for  any  fuit  in  the  fpiritual  courts  or  lay  jurif- 
«*  dictions  of  this  kingdom."  Laftly,  the  motion  was  fo  far 
from  being  rejeded,  that  the  king  promifed  to  recommend  It 
to  the  next  parliament,  and,  in  the  mean  time,  that  no  one 
Ihould  be  molefled  upon  this  account.  And  the  clergy  were 
fo  fatisfied  with  their  fuccefs,  that  they  granted  to  the  king 
a  whole  tenth  upon  this  occafion  (o). 

And  indeed  fo  far  was  the  archblftiop,  who  prefided  in 
this  fynod,  from  countenancing  the  uiurped  power  of  the 
pope  in  this  realm,  that  he  was  ever  a  firm  oppofer  of  it. 
And,  particularly,  in  the  reign  of  Henry  the  fifth,  he  pre- 
vented the  king's  uncle  from  being  then  made  a  cardinal^ 
and  legate  a  latere  from  the  pope  ;  upon  the  mere  principle 
of  its  being  within  the  mifchief  of  papal  provifidns,  and  de- 
rogatory from  the  liberties  of  the  Engliih  church  and  na- 
tion. For,  as  he  exprefled  himfelf  to  the  king,  in  his  letter 
upon  that  fubje6l,  •«  he  was  bound  to  oppose  it  by  his  lige- 
*'  ance,  andalfo  to  quit  himfelf  to  God,  and  the  church  of 
*'  this  land,  of  which  God  and  the  king  had  made  him  go- 
*•  vernor."  This  was  not  the  language  of  a  prelate  addict- 
ed to  the  flavery  of  the  fee  of  Rome  ;  but  of  one,  who  was 
indeed  of  principles  fo  very  oppofiie  to  the  papal  ufurpa*^ 
tions,  that  in  the  year  preceding  this  fynod,  17  Hen.  VI.  he 
refufed  to  confecrate  a  bifhop  of  Ely,  that  was  nominated 
by  pope  Eugenius  IV.  A  conduct  quite  confonant  to  his  for- 

(o)  Wilk.  Coiicil.  Mag.  Brit.  III.  533. 

Vol.  IV.  H  mer 
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mer  behaviour,  in  6  Hen.  VL  when  he  refufed  to  obey  the 
commands  of  pope  Martin  V.  who  had  required  him  to 
exert  his  endeavours  to  repeal  the  ftatute  of  praemunire ; 
{"  execrabile  illud  Jlatutwn"  as  the  holy  father  phrafes  it) 
which  refufal  fo  far  exafperated  the  court  of  Rome  againft 
liim,  that  at  length  the  pope  iffued  a  buUe  to  fufpend  him^ 
from  his  office  and  authority,  which  the  archbifnop  difre- 
garded,  and  appealed  to  a  general  council.  And  fo  ftnfible 
Avere  the  nation  of  their  primate's  merit,  that  the  lord's  fpi- 
ritual,  and  temporal,  and  alfo  the  univerfity  of  Oxford, 
•wrote  letters  to  the  pope  in  his  defence;  and  the  houfe  of 
commons  addrcfled  the  king  to  fend  an  embalTador  forthwith 
to  his  holinefs,  on  behalf  of  the  archbilhop,  who  had  incur- 
red the  difpleafure  of  the  pope  for  oppofing  the  exeeflive  pow- 
er of  the  court  of  Pvome  (p). 

This  then  is  the  original  meaning  of  the  offence,  which 
we  call  praemunire  -,  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  imperium  in  imperi&y  by  paying,  that 
obedience  to  papal  procefs,  which  conflitutionally  belonged 
to  the  king  alone,  long  before  the  reformation  in  the  reign 
of  Henry  the  eighth  :  at  which  time  the  penalties  of  praC'* 
munire  were  indeed  extended  to  more  papal  abufes  than  be- 
fore ;  as  the  kingdom  then  entirely  renounced  the  authority 
of  the  fee  of  Rome,  though  not  all  the  corrupted  doftrines 
of  the  Roman  church.  And  therefore  by  the  feveral  ftatutes 
of  24  Hen.  VIII.  c.  12.  and  25  Hen.  Vlll.  c.  19.  &  21.  to 
appeal  to  Rome  from  any  of  the  king's  courts,  which 
(though  illegal  before)  had  at  times  been  connived  at ;  to 
fue  to  Rome  for  any  licence  or  difpenfation  ;  or  to  obey  any 
procefs  from  thence  ;  are  made  liable  to  the  pains  of  prae- 
munire. And,  in  order  to  reftore  to  the  king  in  effect  the 
nomination  of  vacant  biihopricks,  and  yet  keep  up  the  efta- 

(p)  SeeWilk.  Conc'iL  Mag.  Br.  Vol.  grelTion  ;    if  indeed  it  be  a  digredion, 

III.    paifim     and   Dr.    Diltk's    life   of  to  Ihcw  how  contrary  to  the  fentiments 

arclibifhop  Chichele,  who  was  the  pre-  of  fo  learned  and  pious  a  prelate,  evea 

late  here  fpuken  of,  and  the  munificent  in   the  days  of  popery,   thofe  ulurpa- 

founder  of  All  Souls  college  i-i    Ox-  tions  were,  which  the  ftatutes  of  frac- 

ford  :  in  vindication  of  whofe  memory  munxre  and  proviibrs  were  made  to  re- 

ths  author  hopes  to  be  excufcd  this  di-  llrain. 
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bliftied  forms,  it  is  enaded  by  ftatute  25  Hen.  VIII.  c.  20. 
that  if  the  dean  and  chapter  jefufe  to  el(.£l  the  juiiun  nam- 
ed by  the  king,  or  any  archbifhop  or  b".fliip  to  confirm  or 
confecrate  him,  they  (hall  fall  within  the  penalties  ot  the  fta- 
tutes  of  praemunire.  Alfo  by  ftatute  5  Eliz.  c.  1.  to  refufc 
the  oath  of  fupremacy  will  incur  the  pains  oi  praemunire i 
and  to  defend  the  pope's  jurifditlion  in  this  realm,  is  a  prae- 
munire for  the  firft  offence,  and  high  treafon  for  tlie  lecond. 
So  too,  by  ftatute  13  Eliz.  c.  2-  to  import  any  agnus  Dei, 
croffes,  beads,  or  other  fuperftitious  things,  pretended  to  be 
hallowed  by  the  biftiop  of  Rome,  and  tender  the  fame  to  be 
ufed;  or  to  receive  the  fame  with  fuch  intent,  and  not  difco- 
ver  the  offender ;  or  if  a  juftice  of  the  peace,  knowing  there- 
of, {hall  not  within  fourteen  days  declare  it  to  a  privy  coun- 
fellor ;  they  all  incur  a  praemunire.  But  importing  or  felling 
mafs-books,  or  other  popifli  books,  is  by  ftatute  3  Jac.  I.  c.  5. 
§  25.  only  liable  to  a  penalty  of  forty  fhillings.  Laftly,  to 
contribute  to  the  maintenance  of  a  Jefuit's  colLge,  or  any 
popifti  feminary  whatever,  beyond  fea  5  or  any  perfon  in  the 
fame;  or  to  contribute  to  the  maintenance  of  any  Jefuit  or 
popifh  prieft  in  England,  is  by  ftatute  27  Eliz.  c.  2.  made 
liable  to  the  penalties  of  praemunire. 

Thus  far  the  penalties  of  praemunire  feem  to  have  kept 
within  the  proper  bounds  of  their  original  inftituiion,  the 
deprefling  the  power  of  the  pope  ;  but  they  being  pains  o£ 
no  inconfiderable  confequence,  it  has  been  thought  fit  to  ap- 
ply the  fame  to  other  heinous  offences  ;  fome  of  which  bear 
more,  and  fome  lefs  relation  to  this  original  oi^'ence,  and 
fome  no  relation  at  all. 

Thus,  I.  By  the  ftatute  i  &  2  Ph.  &  Mar.  c.  8.  to  mc- 
left  the  poffeffors  of  abbey  lands  granted  by  parliament  to 
Henry  the  eighth,  and  Edward  the  fixth,  is  a  praemunire. 
2.  So  likewife  is  the  offence  of  ading  as  a  broker  or  agent 
in  any  ufurious  contract,  where  above  ten  per  cent,  intereft 
is  taken,  by  ftatu»e  13  Eliz.  c.  10.  3.  To  obtain  any  ftay 
of  proceedings,  other  than  by  arreft  of  judgment  or  wric 
of  error,  in  any  fuit  for  a  monopoly,  is  likewife  a  praemunire, 

H  2  '  by 


iiS  Public  Bock  IT, 

byftatute  21  Jac.  I.  c.  3.  4.  To  obtain  an  exclufive  patent 
for  the  fole  making  or  impoctation  of  gunpowder  or  armS), 
cr  to  binder  others  from  importing  them,  is  ^lio  ^ praemunire 
%  two  ftatutes;  the  one  16  Car.  I.  c.  2i.  the  other  i  Jac, 
li.  c.  8.  y  On  the  abolition,  by  ftatute  12  Car.  II.  c.  24* 
of  purveyance  (q),  and  the  prerogative  of  pre-emption,  or 
taking  any  vidual,  beafts,  or  goods  for  the  king's  ufe,  at  a 
flated  price,  without  confent  of  the  proprietor,  the  exertion 
of  any  fuch  power  for  the  future  was  declared  to  incur  the 
^enzh'ies  o£  praemwiire.  6.  To  aflert,  malicioufly  and  ad- 
vifedly,  by  fpeaking  or  writing,  that  both  or  either  houfe  of 
parliament  have  a  legiflative  authority  without  the  king,  is 
declared  a  praemunire  by  ftatute  13  Car.  11.  c.  i.  7.  By  the 
habeas  corpus  a£l  alfo,  31  Car.  II.  c.  2.  it  is  a  praemunire^ 
and  incapable  of  the  king's  pardon>  befides  other  heavy  pe- 
nalties (r),  to  fend  any  fubje£l  of  this  realm  a  prifoner  into 
parts  beyond  the  feas.  8.  By  the  ftatute  i  "W.  &  M.  ft.  i. 
c.  8.  perfons  of  eighteen  years  of  age,  refufing  to  take  the 
new  oaths  of  allegiance,  as  well  as  fupremacy,  upon  tender 
by  the  proper  magiftratc,  are  fubje6l  to  the  penalties  of  a 
praemunire ;  and  by  ftatute  7  &  8  W.  III.  c.  24.  ferjeants, 
counfellors,  pioftors,  attornies,  and  all  oflicers  of  courts, 
pra£lifing  without  having  taken  the  oaths  of  allegiance  and 
fupremacy,  and  fubfcribed  the  declaration  againft  popery, 
are  guilty  of  a  praemunire^  whether  the  oaths  be  tendered 
or  no.  9.  By  the  ftatute  6  Ann.  c.  7.  to  aflert  malicioufly 
and  dire6lly,  by  preaching,  teaching,  or  advifed  fpeaking, 
that  the  then  pretended  prince  of  Wales,  or  any  perfon  other 
than  according  to  the  adh  of  fcttlement  and  union,  hath  any 
right  to  the  throne  of  thefe  kingdoms  5  or  that  the  king 
and  parliament  cannot  make  laws  to  limit  the  defcent  of  the 
"crown;  fuch  preaching,  teaching,  or  advifed  fpeaking,  is  a 
praemunire ;  as  writing,  printing,  or  publifhing  the  fame 
dodrines,  amounted,  we  may  remember,  to  high  treafon. 
ro.  By  ftatute  6  Ann.  c.  23.  if  the  aflTembly  of  peers  of 
Scotland,  convened  to  ele£t  their  fixteen  reprefentatives  in 
the  Britifli  parliament,   fliall  prcfume  to  tieat  of  any  other 

(q)See  Vcl.  I.  p&g.  iS?.  (r)  See  Vol.  I  pag.  138.  Vol  lU.  jwj;.  137. 
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matter  fave  only  the  eledlion,  they  incur  the  penalties  of  a 
praemunire.  1 1.  The  lad  ofTence  that  has  been  made  a 
praemunire^  was  by  ftatute  6  Geo.  I.  c.  18.  the  year  after  the 
infamous  foulh-fea  project  had  beggared  half  the  nation. 
This  therefore  makes  all  unwarrantable  undertakings  by  un- 
lawful fubfcriptions,  then  commonly  known  by  the  name  of 
bubbles,  fubje£t  to  the  penalties  of  a  praemunire. 

HAvrNG  thus  Inquired  into  the  nature  and  feveral  fpecies 
of  praemunire^  its  punifhment  may  be  gathered  from  the 
foregoing  ftatutes,  which  are  thus  fliortly  fummed  up  by  fir 
Edward  Coke  (s)  :  "  that  from  the  convidlion,  the  defen- 
**  dant  Ihall  be  out  of  the  king's  protection,  and  his  lands  and 
"*'  tenements,  goods  and  chatties,  forfeited  to  the  king  -,  and 
"  that  his  body  fliall  remain  in  prifon  at  the  king's  pleafurc  ; 
"  or  (as  other  authorities  have  it)  during  life  (t) :"  both  which 
amount  to  the  fame  thing  \  as  the  king  by  his  prerogative  may 
any  time  remit  the  whole,  or  any  part  of  the  punifhment, 
except  in  the  cafe  of  tranfgrefiing  the  ftatute  of  habeas  corpus. 
Thefe  forfeitures,  here  inflifted,  do  not  (by  the  way)  bring 
this  offence  within  our  former  definition  of  felony  ;  being  in- 
■flidted  by  particular  flatutes,  and  not  by  the  common  law. 
But  fo  odious,  fir  Edward  Coke  adds,  was  this  ofFtnce  of 
praemunire  that  a  man  that  was  attainted  of  the  fame  might 
have  been  flain  by  any  other  man  without  danger  of  law : 
becaufe  it  was  provided  by  law  (u),  that  any  man  mi^ht  do 
to  him  as  to  the  king's  enemy ^  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  pofition  itfelf,  that  it  is  at  any 
time  lawful  to  kill  an  enemy,  is  by  no  means  tenable:  it  is 
only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  in 
the  heat  of  battle,  or  for  neceffary  felf-defence.  And,  to  ob- 
viate fuch  favage  and  miftaken  notions,  the  ftatute  5  Eliz. 
\c.  I.  provides,  that  it  fhall  not  be  lawful  to  kill  any  perfon 
attainted  in  a  praemumrCf  any  law,  ftatute,  opinion,  or  expo- 

(s)  I  Inft.  119.  (u)  Stat.  25  Edw.  III.  ft.  s-  c.  zz. 

/t)  I  Bulftr.  159. 
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fition  of  law  to  the  contrary  nctwithftanding.  But  ftlll  fuch 
delinquent,  though  prote£led  as  a  part  of  the  public  from 
public  wrongs,  can  bring  no  action  for  any  private  injury, 
how  atrocious  foever ;  being  io  far  out  of  the  protedion  of 
the  law*,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
any  grievance  whicli  he,  as  an  individual  may  fufFer.  ^\nd 
no  man,  knowing  him  to  be  guilty,  can  with  fafety  give  him 
comfort,  aid,  or  relief  (vv). 

(w)  1  Hawk  P;  C.  Si. 


CHipTia 


Ch.  9*  V/  R  0  N  G  s.  119 


Chapter    the    ninth. 


Of   misprisions   and   CONTEMPTS,    affecting 
THE  KING  AND  GOVERNMENT. 


THE  fourth  fpecies  of  offences,  more  immediately  a- 
gainft  the  king  and  government,  are  intitlcd  mifpri- 
fions  and  contempts. 

Misprisions  (a  term  derived  from  the  old  French  mef- 
fris^  a  negle£l  or  contempt)  are,  in  the  acceptation  of  our 
law,  generally  underftood  to  be  all  fuch  high  offences  as  are 
under  the  degree  of  capital,  but  nearly  bordering  thereon  : 
and  it  is  faid,  that  a  mifprifion  is  contained  in  every  treafon 
and  felony  whatfoever ;  and  that,  if  the  king  fo  pleafe, 
the  offender  may  be  proceeded  againft  for  the  mifprifion' 
only  (a).  And  upon  the  fame  principle,  while  the  jurif- 
diftion  of  the  ftai'-chamber  fubfifted,  it  was  held  that  the 
king  might  remit  a  profecution  for  treafon,  and  caufe  the 
delinquent  to  be  cenfurcd  in  that  court,  merely  for  a  high 
mifdemcfnor :  as  happened  in  the  cafe  of  Roger  earl  of 
Rutland,  in  43  Eliz.  who  was  concerned  in  the  earl  of 
Effex's  rebellion  (b).  Mifprifions  are  generally  divided  into 
two  forts  5  negative,  which  confift  in  the  concealment  of 
fomcthing  which  ought  to  be  revealed  ;  and  pcfitive,  which 
confift  in  the  commiffion  of  fomething  which  ought  not  to 
be  done. 

(a)  Yearb.  z  Ric.   III.  le.  Staundf.         (b)  Hudfon  of  the  court  of  ftar- 
P.  C.  37.     I  Hawk.  P.  C.  55,  5<f.  chamber.    MS,  in  Muf.  Brit. 
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I.  Of  the  firft,  or  negative  kind,  is  what  is  called  mif- 
frifion  of  treafon  :  con  filling  in  the  bare  knowledge  and 
concealment  of  treafon,  without  any  degree  of  aflent  there- 
to :  for  any  alTent  makes  the  party  a  principal  traitor ;  as 
indeed  the  concealment,  which  was  conftrued  aiding  and 
abetting,  did  at  the  common  law  :  in  like  manner  as  the 
knowledge  of  a  plot  againfl:  the  ftate,  and  not  revealing  it, 
•was  a  capital  crime  at  Florence,  and  other  ftates  of  Italy  (c). 
But  it  is  now  enabled  by  the  ftatute  i  &  2  Ph.  &  Mar.  c.  10. 
that  a  bare  concealment  of  treafon  {hall  be  only  held  a 
mifprifion.  This  concealment  becomes  criminal,  if  the  par- 
ty apprized  of  the  treafon  does  not,  as  foon  as  conveniently 
may  be,  reveal  it  to  fome  judge  of  affize  or  ju^ice  of  the 
peace  (d).  But  if  there  be  any  probable  circumftances  of 
aflent,  as  if  one  goes  to  a  treafonable  meeting,  knowing  be- 
forehand that  a  confpiracy  is  intended  againft  the  king  -,  or 
being  in  fuch  company  once  by  accident,  and  having  heard 
fuch  treafonable  confpiracy,  meets  the  fame  company  again, 
and  hears  more  of  it,  but  conceals  it ;  this  is  an  implied  af- 
fcnt  in  law,  and  makes  the  concealer  guilty  of  principal  high 
treafon  (e). 

There  is  alfoone  pofuive  mifprifion  of  treafon,  created 
fo  by  a6l  of  parliament.  The  ftatute  13  Eliz.  s.  2.  enacts, 
that  thofe  who  forge  foreign  coin,  not  current  in  this  king- 
dom, their  aiders,  abettors,  and  procurers,  Oiall  all  be  guilty 
of  mifprifion  of  treafon.  For,  though  the  law  would  not 
put  foreign  coin  upon  quite  the  fame  footing  as  our  own  ; 
yet,  if  the  circumftances  of  trade  concur,  the  falfifying  it 
may  be  attended  with  confequences  almoft  equally  perni- 
cious to  the  public  ;  as  the  counterfeiting  of  Portugal  mo- 
ney would  be  at  prefent ;  and  therefore  the  law  has  made  it 
an  offence  juft  below  capital,  and  that  is  all.  For  the  pu- 
niflmient  of  mifprifion  of  treafon  is  lofs  of  the  profits  of 
lands  during  life,  forfeiture  of  goods,  and  imprifonment 
^uring   life  (f).      Which    total    forfeiture   of    the    goods 


(c)  Guicclard.  Ilirt.  b.  3  &  13.  (e)  r  Hawk.  P.  C.  yS. 

(d)  I  Hal.  P.  C.  37».  (f)  I  M.  P.  C.  374. 
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was  originally  Inflicled  while  the  offence  amounted  to  prin- 
cipal treafon,  and  of  courfe  included  in  it  a  felony,  by  the 
common  law  ;  and  therefore  is  no  exception  to  the  general 
rule  laid  down  in  a  former  ch.^pter  (g),  that  wherever  an  of- 
fence is  puniflicd  by  fuch  total  forfeiture  it  is  felony  at  the 
common  law. 

Misprision  of  felony  is  alfo  the  concealment  of  a  fe- 
lony which  a  man  knows,  but  never  iiffentcd  to  ;  for,  if  he 
aiTented,  this  makes  him  either  principal,  or  accelTory. 
And  the  punifhment  of  this,  in  a  public  ofhcer,  by  the  fla- 
tute  Weflm.  i.  3  Edw.  I.  c.  9.  is  imprifonment  for  a  year 
and  a  day  ;  in  a  common  perfon,  imprifonment  for  a  lefs 
difcretionary  time  j  and,  in  both,  fine  and  ranfom  at  the 
king's  pleafure  :  which  pleafure  of  the  king  muft  be  obler- 
ved,  ones  for  all,  not  to  fignify  any  extrajudicial  will  of  the 
fovereign,  but  fuch  as  is  declared  by  his  reprefentatives,  the 
jud'^es  in  his  courts  of  juftice;  **  voluntas  regis  in  curiuy  nen 
*'  ill  camera  (h). 

There  is  alfo  another  fpecies  of  negative  mifprifions ; 
namely,  the  concealing  of  treafure-trove^  which  belongs  to 
the  king  or  his  grantees  by  prerogative-royal:  the  conceal- 
ment of  which  was  formerly  punifhable  by  death  (i)  j  but 
now  only  by  fine  and  imprifonment  (j). 

II.  Misprisions,  which  are  merely  pofitive,  are  ge- 
nerally denominated  contempts  or  high  mifdemefnors ;  of 
which, 

I.  The  firfl:  and  principal  is  the  mal-adminijlration  of 
fuch  high  officers,  as  arc  in  public  truft  and  employment. 
This  is  ufually  punifhed  by  the  method  of  parliamentary 
impeachment :  wherein  fuch  penalties,  fliort  of  death,  are 
inflifted,  as  to  the  wifdom  of  the  houfe  of  peers  fhall  feem 
proper;  confilling  ufually  of  banifhment,  imprifonment, 
nnes,  or  perpetual  difability.    Hitherto  alfo  may  be  referred 

(g)  Sec  pag.  94.  (i)  Glanv.  /.  r.  c,  j. 

i:)lllal.i'.  C.375.  (j)  sinft.  133^ 
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the  offence  of  imbezzling  the  public  moneys  called  among  the 
Hotnans  pecii/atus,  which  the  Julian  law  punifhed  with 
death  in  a  magiftrate,  and  with  deportation,  or  banifhment, 
in  a  private  perfon  (k).  With  us  it  is  not  a  capital  crime, 
but  fubje6ls  the  comtnitter  of  it  to  a  difcrctionary  fine  and 
imprifonment.  Other  mifprifions  are,  in  general,  fuch  con- 
tempts of  the  executive  magiftrate,  as  demonftrate  thcm- 
feives  by  fome  arrogant  and  undutiful  behaviour  towards  thq 
king  and  government.     Thefe  are, 

2.  Contempts  againft  the  king's  prerogative.  As,  hf^ 
refullng  to  aflift  him  for  the  good  of  the  public  j  either  in 
his  councils,  by  advice,  if  called  upon  ;  or  in  his  wars,  by 
perfonai  feryice  for  defence  of  the  realm,  againft  a  rebel- 
lion or  invaflon  (1).  Under  which  clais  may  be  ranked  the 
neglecting  to  join  the  pojje  comitatusy  or  power  of  the  coun- 
ty, being  thereunto  requi' 'd  by  the  (heiiff  or  juftices,  nc 
cording  to  the  flatute  2  Hen.  V.  c.  8.  which  is  a  duty  in- 
cumbent upon  ail  that  are  fifteen  years  of  age,  under  the 
degree  of  nobility,  and  able  to  travel  (m).  Contempts  a- 
gainft  the  prerogative  may  alfo  be,  by  preferring  the  in- 
tcrefts  of  a  foreign  potentate  to  thofe  of  our  own,  or  doing 
or  receiving  any  thing  that  may  create  an  undue  influence 
in  favour  of  fuch  extrinfic  power ;  as,  by  taking  a  ''penfion 
from  any  foreign  prince  without  the  confent  of  the  king  (n). 
Or,  by  difobeying  the  king's  lawful  commands  ;  whether 
by  writs  ifTuing  out  of  his  courts  of  juflice,  or  by  a  fum- 
mons  to  attend  his  privy  council,  or  by  letters  from  the  king 
to  a  fubjedl  commar^ding  him  to  return  from  beyond  the 
feas,  (for  difobedience  to  which  his  lands  fhall  be  feifed  till 
he  does  return,  and  himfelf  afterwards  punifhed)  or  by  his 
writ  of  ne  exeat  regnuniy  or  proclamation,  commanding  the 
fubje£l  to  flay  at  home  (o).  Difobedience  to  any  of  thefe 
commands  is  a  high  mifprifion  and  contempt:  and  fo,  laflly, 
is  difobedience  to  any  aft  of  parliament,  where  no  particu- 
lar penalty  is  afligned ;  for  then  it  is  punifhable,   like  the 

(k)  Inft.  4.  i8.  p.  (n)  3  Inft.  144. 

1 )  I  Hawk.  P,  C.  59.  (o)  See  Vol.  I.  pag.  %i6. 

m)  Lamb.  Eir.  315. 
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reft  ©f  thefe  contempts,  by  fine  and  imprlfonment,  at  the 
difcrction  of  the  king's  courts  of  juftice  (p). 

3.  Contempts  and  mifprifions  againfl  the  king's  per/on 
and  government,  may  be  by  fpeaking  or  writing  agaiiiil  them, 
curfing  or  williing  him  ill,  giving  out  fcandalous  (lories  con- 
cerning him,  or  doing  any  thing  that  may  tend  to  lefil-ii 
him  in  the  efteem  of  his  fubjc61:s,  may  weaken  his  govern- 
ment, or  may  raife  jealoufies  between  him  and  his  people. 
It  has  been  alfo  held  an  otrence  of  this  fpecles  to  drink  to 
the  pious  memory  of  a  traitor:  or  for  a  clergyman  to  ab- 
folve  persons  at  the  gallows,  who  there  perfift  in  the  tre?^- 
fons  for  which  they  die  :  thefe  being  atts  yhich  impliedly 
encourage  rebellion.  And  for  this  fpecies  of  contempt 
a  man  may  not  only  be  fined  and  imprifoned,  but  fulTer  the 
pillory  or  other  infamous  corporal  punifliment  (q) :  in  like 
manner  as,  in  the  antient  German  empire,  fuch  perfons  as 
endeavoured  to  fow  fedition,  and  difturb  the  public  tran- 
quillity, were  condemned  to  become  the  objects  of  public 
notoriety  and  derifion,  by  carrying  a  dog  upon  their  fhoul- 
ders  from  one  great  town  to  another.  The  emperors  Otho 
I.  and  Frederic  Barbarofla  inflifted  this  punifliment  on  no- 
blemen of  the  higheft  rank  (r). 

4.  Contempts  ag;iinft  the  king's  title,  not  amounting 
to  treafon  or  praemunire,  are  the  denial  of  his  right  to  the 
crown  in  common  and  unadvifed  difcourfe  ;  for,  if  it  be  by 
advifedly  fpeaking,  we  have  feen  (s)  that  it  amounts  to  a 
praemunire.  This  heedlefs  fpecies  of  contempt  is  however 
puniflied  by  our  law  with  fine  and  imprlfonment.  Likewife 
if  any  perfon  (hall  in  any  wife  hold,  affirm,  or  maintain, 
that  the  common  laws  of  this  realm,  not  altered  by  parlia- 
ment, ought  not  to  diretl  the  right  of  the  crown  of  Eng- 
land ;  this  is  a  mifdemefnor,  by  ftatute  13  Eliz.  c.  i.  and 
punifhable  with  forfeiture  of  goods  and  chattels.  A  con- 
tempt may  alfo  arife  from  refufing  or  negJe6ling  to  take 
the  oaths,  appointed  by  ftatute  for  the  better  fecuring  the 

(p)  1  Hawk.  P.  C.  <So.  (r)  Mod.  Un,  Hid.  xxix.  z8.  119. 

(q)  X  Hawk.  P.  C.  69.  (s)  See  pag,  pi, 
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government ;   and   yet  acting  in    a  public  office,   place  of 
truft,  or  other  capacity,  for  which  the  faid  oaths   are  rt qui- 
red to  be  taken  ;    viz.  thofe  of  allegiance,  fupremacy,  and 
abjuration  :  which  mull  be  taken  within  fix  calender  months 
after  admiflinn.     The  penalties  for  this  contempt,  inflifted 
by  ftatute  i  Geo.  I.  ft.  2.  c.  13.  are  very  little,   if  any  thing 
(liort  of  thofe  of  a  praemunire  :  being  an  incapacity  to  hold 
the  faid  ofBces,  or  any  other  ;  to  profecute  any  fuit  j  to  be 
guardian  or  executor ;   to  take  any  legacy  or  deed  of  gift ; 
and  to  vote  at  any  eledtion  for  members  of  parliament :  and 
after  conviclion  the  offender  fliall  alfo  forfeit   500  /.  to  him 
or  them  that  will  fue  for  the  fame.     Members  on  the  foun- 
dation of  any  college   in   the  two  univerlities,   who  by  this 
flatute  are  bound  to  take  the  oaths,   muft  alfo  regifler  a  cer- 
tificate thereof  in  the  college  reglfter,  within  one  month  af- 
ter;  otherwlfe,  if  the  eleftors  do  not  remove  him,  and  ele£t 
another  within  twelve  months,  or   after,  the  king  may  no- 
icinate  a  perfon  to  fucceed  him  by  his  great  feal  or   fign 
manual.     Befides  thus  taking  the  oaths  for  offices,   any  two 
juftices  of  the  peace  may  by  the  fame  ftatute  fummon,  and 
tender  the  oaths  to,  any  perfon  whom  they  (ball  fufpe^l  to 
be  difaffccled  ;  and  every  perfon  refufing  the  fame,   who  is 
properly  called  a  non-juror,  lliall  be  adjudged  a  popilli  recu- 
fant  convidl,   and  fubjefted  to  the  fame   penalties  that  were 
mentioned  in  a  former  chapter  (t) ;   which    in   the  end  may 
amount  to  the  alternative  of  abjuring  the  realm,  or  fuffa- 
ing  death  as  a  felon, 

5.  Contempts  againfl  the  king's  palaces  or  courts  of 
jujiice  have  always  been  looked  upon  as  high  mifprifions : 
and  by  the  antient  law,  before  the  conqueft,  fighting  in  the 
king's  palace,  or  before  the  king's  judges,  was  punifhed 
with  death  (v).  So  too,  in  the  old  Gothic  conflitution, 
there  were  many  places  priviledged  by  law,  qiiibus  major 
reverentia  et  fecuritasdebetur^  ut  templa  et  judicia  qunefanSla 
habebantur, — nrces  et  aula  regis y — denique  locus  qidlibet  prae- 
fente  aut  advent  ante  rege  (u).     And  at  prefent,  with  us,  by 

.(I-)  See  pag.  55-  (u)  StierjJ).  ig pre  Goth.  /.  3.  c.  3» 

{"-.')  3  inft.  14'?.  I'll-  Alurci.  caf,  7  "i^  34«  ' 
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the  ftatute  33  Hen.  VIII.  c.  12.  malicious  fti  iking  in  the 
king's  palace,  wherein  his  royal  perfon  rcfidcs,  whereby  blood 
is  drawn,  is  punifliable  by  perpetual  imprifonment,  and  fine 
at  the  king's  pleafure;  and  alfo  with  lofs  of  the  offender'^ 
right  hand,  the  folemn  execution  of  which  fentence  is  pre- 
fcribed  in  the  ftatute  at  length. 

Bvr  Jiriking  in  the  king's  fuperior  courts  ofjufticc,  in 
Wtftmiufter-hall,  or  at  the  aflizes,  is  made  ftill  more  penal 
than  even  in  the  king's  palace.  The  reafon  fcems  to  be, 
that  thofe  courts  being  antiently  held  in  the  king's  palace, 
and  before  the  king  himfelf,  ftrlking  there  included  the  for- 
mer contempt  againft  the  king's  palace,  and  fomething; 
more ;  viz.  the  difturbance  of  public  juftice.  For  this  reafon, 
by  the  antient  common  lav;  before  the  conqueft  (w),  flriking;; 
in  the  king's  courts  of  juftice,  or  drawing  a  fword  therein, 
was  a  capital  felony  :  and  our  modern  law  retains  fo  much  of 
the  antient  feverity,  as  only  to  exch^mge  the  lofs  of  life  for  the 
lofs  of  the  offending  limb.  Therefore  a  ftroke  or  a  blow  ia 
fuch  court  of  juftice,  whether  blood  be  drawn  or  not,  or  evea 
aflauking  a  judge,  fitting  in  the  court,  by  drawing  a  weapon, 
without  any  blow  ftruck,  is  punilhable  with  the  lofs  of  the 
right  hand,  imprifonment  for  lif;^,  and  forfeiture  of  goods 
and  chattels,  and  of  the  profits  of  his  lands  during  life  (x). 
A  re/cue  alfo  of  a  prifoner  from  any  of  the  faid  courts,  with- 
out ftriking  a  blow,  is  punifhed  with  perpetual  imprifonment, 
and  forfeiture  of  goods,  and  of  the  profits  of  lands  during 
life  (y) :  being  looked  upon  as  an  offence  of  the  fame  nature 
with  the  laft  ;  but  only,  as  no  blow  is  a£lually  given,  the 
amputation  of  the  hand  is  excufed.  For  the  like  reafon  an 
aiTray,  or  riot,  near  the  faid  courts,  but  out  of  their  aftual 
view,  is  punifhed  only  with  fine  and  imprifonment  (z). 

(w)  LL.  Inac.  c.  6.  LL  Canut.  c.  56.         140,  z.\t, 
I.L.  Alurcd  t.T.  (y)  1  Hawk.  P.  C.  57. 

(x)   Staiindf.    P.     C.    38.   3    Inft.     (zj  Cro.  Car.  375. 

Not 


125  Public  Book  IV. 

Not  only  fuch  as  are  guilty  of  an  aQual  violence,  but 
of  threatening  or  reproachful  words  to  any  judge  fitting  in 
the  courts,  are  guilty  of  a  high  rr.ifprifion,  and  have  been  pu- 
nillied  with  large  fines,  imprifonmerit,  and  corporal  punifh- 
iTient  (n).  And  even  in  the  inferior  courts  of  the  king,  an 
eiTiay,  or  contemptuous  behaviour,  is  puniihable  vsrith  a  fine 
ly  the  judges  there  fitting:  as  by  the  fteward  in  a  court-leetj 
i)i  the  like  (b). 

Likewise  all  .fucb  as  are.  guilty  of  any  injurious  treats 
ment  to  thofe  who  are  immediately  under  the  protection  of 
a  court  of  juftice,  are  puniihable  by  fine  and  imprifonment : 
as  if  a  man  afiaults  or  threatens  his  adverfary  for  fuing  him, 
a  counfcllor  or  attorney  for  being  employed  againft  him,  a 
juror  for  his  verdidl,  or  a  goaler  or  other  minifterial  officer 
for  keeping  him  in  cuftody,  and  properly  executing  his  duty 
(c):  which  offences,  when  they  proceeded  farther  than  bare 
threats,  were  punifhcd  in  the  Gothic  conftitutions  with  ex- 
ile and  forfeiture  of  goods  (d). 

Lastly,  to  endeavour  to  difTuade  a  witnefs  from  giving  e- 
vidence  ;  to  difclofean  examination  before  the  privy  council} 
or,  to  advife  a  prifoner  to  iland  mute  ;  (all  of  which  are  im- 
pedimehts  of  jullice)  are  high  mifprifions,  and  contempts  of 
the  king's  courts,  and  puniihable  by  fine  and  imprifonment. 
And  antiently  it  was  hejd,  that  if  one  of  the  grand  jury  dif- 
clcfed  to  any  perfon  indicted  the  evidence  that  appeared  a- 
gainft  him,  he  was  thereby  made  acccflbry  to  the  offence,  if 
ft-lony;  and  in  treafon  a  principal.  And  at  this  day  it  is  a- 
greed,  that  he  is  guilty  of  a  high  mifprifion  (e),  and  liable  to 
be  fined  and  imprifoncd  (f). 

(aj  Cro.  Car.  503.  (e)  See  Barr.  211.  27   AfT.  pi.  44. 

(!))  I  Kawk.  P.  C.  s8^  fi€t  4.  fol.  138. 

(c)  3  Inft.  141,  141-  (f)  I  Huwk.  P.  C.  53- 

(d)  Stitinh.  dc  jure  Goth.  I,  3.  c.  3. 
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Chapter   the    tenth. 


Of  offences  against  PUBLIC  JUSTICE, 


THE  order  of  our  diftrlbution  will  next  lead  us  to  take 
into  confideration  fuch  crimes  and  mifdemefnors  as 
more  efpecially  afFe£l  the  common-wealthy  or  public  polity  of 
the  kingdom  :  which,  Vowever,  as  well  as  thofe  which  are  pe- 
culiarly pointed  againft  the  lives  and  fecurity  of  private  fub- 
jecls,  are  alfo  offences  againft  the  king,  as  t\\t  paterfamilias 
ot  the  nation  ;  to  whom  it  appertains  by  his  regal  office  to 
proteft  the  community,  and  each  individual  therein,  from 
every  degree  of  injurious  violence,  by  executing  thofe  laws, 
which  the  people  themfelves  in  conjun£l;ion  with  him  have 
ena£led ;  or  at  leaft  have  confented  to,  by  an  agreement  ei" 
ther  exprefsly  made  in  the  perfons  of  their  reprefentatives,  or 
by  a  tacit  and  implied  confent  prefumed  and  proved  by  im- 
memorial ufage. 

The  fpecies  of  crimes,  which  we  have  now  before  us,  is 
fubdivided  into  fuch  a  number  of  inferior  and  fubordinats 
chilis,  that  it  would  much  exceed  the  bounds  of  an  elemen- 
tary treatife,  and  be  infupportably  tedious  to  the  reader,  were 
I  to  examine  them  all  minutely,  or  with  any  degree  of  cri- 
tical accuracy.  I  fhall  therefore  confine  myfelf  principally 
to  general  definitions  or  defcriptions  of  this  great  variety  of 
offences,  and  to  the  punifliments  inflicted  by  law  for  each 
particular  offence  j  with  now  and  then  a  few  incidental  ob- 
fervaiions  :  referring  the  ftudent  for  more  particulars  to  other 

voluminous 
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voluminous  authors;  who  have  treated  of  thefe  fubje£ls  with 
greater  precifion  and  more  in  "detail,  than  is  confiilent  with 
the  plan  of  thefe  commentaries. 

The  crimes  and  mifdemefnors,  that  more  efpecially  affect 
the  commonwealth,  maybe  divided  into  five  fpecies;  viz. 
offences  againft  ^uhWcjuJiicey  againft  the  public  peace^  a- 
gainll  public  trade^  againft  the  public  healthy  and  againft  the 
public  police  or  oeconomy :  of  each  of  which  we  will  take  a 
curfory  view  in  their  order. 

First  then,  of  offences  againft  puhVxc  ji{/Iic^ :  fome  of 
which  are  felonious,  Avhofe  punifhment  may  extend  to  death  ; 
others  only  mifdemefnors.  I  fliall  begin  wiih  thofe  that  are 
moft  penal,  and  defcend  gradually  to  fuch  as  are  of  lefs  ma- 
lignity. 

i.Imeezzling  or  vacating  recordsy  or  falfi Tying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  of- 
fence againft  public  juftice.  It  is  enabled  by  ftatute  8  Hen. 
VI.  c.  12.  that  if  any  clerk,  or  other  perfon,  fhall  wilfully 
take  away,  withdraw,  or  avoid  any  record,  or  procefs  in  the 
fuperior  courts  of  juftice  in  Weftminfter-hall,  by  reafon 
whereof  the  judgment  fhall  be  rcverfed  or  not  take  efFe£l;  it 
is  felony  not  only  in  the  principal  a^lors,  but  alfo  in  their 
procurers,  and  abettors.  Likewife  by  ftatute  21  Jac  I.  c.  26. 
to  acknowledge  any  fine,  recovery,  deed  enrolled,  ftatute,  re- 
cognizance, bail,  or  judgment,  in  the  name  of  another  perfon 
not  privy  to  the  fame,  is  felony  without  benefit  of  clergy. 
Which  law  extends  only  to  proceedings  in  the  courts  them- 
felves :  but  by  ftatute  4  VV^.  &  M,  c.  4.  to  perfonateany  other 
perfon  before  any  commiffioner  authorized  to  take  bail  in  the 
country  is  alfo  felony.  For  no  man's  property  would  bcfafe, 
if  records  might  be  fuppreffed  or  falfifyed,  or  perfons  names 
be  falfely  ufurped  in  courts,  or  before  their  public  officers. 

2.  To 
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2.  To  prevent  abufes  t)y  the  extenfive  power,  which  the 
law  is  obliged  to  repofe  in  g^oalers,  it  is  enacted  by  ftatute 
14  Edw.  III.  c.  10.  that  if  any  goaler  by  too  great  durefs  of 
imprifonment  makes  any  prifoner,  that  he  hath  in  ward, 
become  an  approver  or  an  appellor  againft  his  will ;  that  is, 
as  we  {hall  fee  hereafter,  to  accufe  and  turn  evidence  againft 
fome  oth^r  perfon ;  it  is  felony  in  the  goaler.  For,  as  fir 
Edward  Coke  (a)  obferves,  it  is  not  lav?ful  to  induce  or  ex- 
cite any  man  even  to  a  juft  accufation  of  another ;  much  lefs 
to  do  it  by  durefs  of  imprifonment  ;  and  lead  of  all  by  a 
goaler,  to  whom  the  prifoner  is  committed  for  fafe  cuftody. 

3.  A  THIRD  offence  againft  public  jufticc  is  obJiruBing 
the  execution  of  lawful  procefs.  Tliis  is  at  all  times  an  of- 
fence of  a  very  high  and  prefumptuous  nature ;  but  more 
particularly  fo,  when  it  is  an  obftruftion  of  an  arreft  upon 
criminal  procefs.  And  it  hath  been  bolden,  that  the  party 
oppofing  fuch  arreft  becomes  thereby  particeps  criminis\ 
that  is,  an  acceflbry  in  felony,  and  a  principal  in  high  trea- 
fon  (b).  Formerly,  one  of  the  greateft  obftruftions  to  pub- 
lic juftice,  both  of  the  civil  and  criminal  kind,  was  the  mul- 
titude of  pretended  priviledged  places,  where  indigent  per- 
fons  aflembled  together  to  ftielter  themfelves  from  juftice, 
(efpecially  in  London  and  Southwark)  under  the  pretext  of 
their  having  been  antient  palaces  of  the  crown,  or  the 
Idee  (c) :  all  of  which  fanftuaries  for  iniquity  are  now  de- 
moliftied,  and  the  oppofing  of  any  procefs  therein  is  made 
highly  penal,  by  the  ftatutes  8  &y  W.  III.  c.  27.  p  Geo.  I. 
c.  2S.  and  II  Geo.  I.  c.  22.  which  ena£t,  that  perfons  op- 
pofing the  execution  of  any  procefs  in  fuch  pretended  pri- 
viledged places  within  the  bills  of  morality,  or  abufing  any 
officer  in  his  endeavours  to  execute  his  duty  therein,  fo  that 
he  receives  bodily  hurt,  (hall  be  guilty  of  felony,  and  tranf- 
ported  for  feven  years. 

(a)  3lnft.  91.  enyirons;  the  Savoy;  and  the  Mint  i 

(l>)  I  Hawk.  P.  C.  i»T.  in  Southwark, 

(c)   Such   as   Wh'iU-Frias,  and  its 

Vol.  IV.  I  4.  An 
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4.  An  f/£v2/>^  of  a  perfon  arrelled  upon  criminal  procefs. 
By  eluding  the  vigilance  of  his  keepers  before  he  is  put  in 
hold,  is  alfo  an  ofience  againft  public  juflice,  qnd  the  party 
himfelf  is  punifliable  by  fine  or  imprifonment  (d').,^.]But  the 
officer  permitting  fuch  efcape,  either  by  negligence  or  cpn-^ 
nivance,  is  much  more  culpable  than  the  prifoner  ;  the  na- 
tural defire  of  liberty  pleading  ftrongly  in  Jiis  behalfi  though 
he  ought  in  ftvitlnefs  of  law  to  fubmit  himfelf  quietly  to 
cuitody,  till  cleared  by  the  due  courfe  of  juflice.  Officers 
therefore  who,  after  arreft,  negligently  permit  a  felon  to  e- 
fcape,  are  alfo  punifhable  by  fine  (e) ;  but  voluntary  efcapcs, 
by  confent  and  connivance  of  the  officer,  are  a  much  more 
ferious  offence  :  for  it  is  generally  agreed  that  fuch  efcapes 
amount  to  the  fame  kind  of  offence,  and  are  punifliable  in 
the  fame  degree,  as  the  off^cnce  of  which  the  prifoner  is 
guilty,  and  for  which  he  is  in  cuftody,  whether  treafon,  fe- 
lony, or  trefpafs.  And  this,  whether  he  v.*erc  adlually  com- 
mitt-ed  to  goal,  or  only  under  a  bare  arreft  (f).  But  the 
officer  cannot  be  thus  punifli'd,  till  the  original  delinquent 
is  a£lually  found  guilty  or  convicted,  by  verdift,  confeffion, 
or  outlawy,  of  the  crime  for  which  he  was  fa  committed 
or  arrefted :  othcrwife  it  might  happen,  that  the  officer 
might  be  punifhed  for  treafon  or  felony,  and  the  perfon  ar- 
refted and  cfcapirig  might  turn  out  to  be  an  innocent  man. 
But  before  the  conviction  of  the  principal  party,  the  officer 
thus  neglecting  his  duty  may  be  fined  and  imprifoned  for  a 
mifdemefrior  (g). 

5.  Breach  of  prifon  by  the  offender  himfelf,  when  com- 
mitted for  any  caufe,  was  felony  at  the  common  law  (h)  :  or 
even  confpiring  to  break  it  (i).  But  this  feverity  is  miti- 
gated by  the  ftatute  de  frangentihui  prifonaniy  i  Edw.  IL 
which  enacts,  that  no  perfon  Ihall  have  judgment  of  life  or 
member,    for  breaking  prifon,    unlef^  committed  for  fome 

(d)  1  Hawk.  P.  C.  ixz.  (j.)  1  ILL  P.  C.  jSS,  p.    i  Hawk, 

(c)  1  Mul.  P- C.  (5co,  P   <J.  134,  s. 

■  (f)    I   Hal.  P.  C.  5yo-  a  Hawi;.  ]?,  (h)  i  Hai.P.  C.  60;, 

S.  1 34-  (ij  Biadt.  /.  3,  c.  9.   ■ 

capltai-^ 
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capital  olfence.  So  that  to  break  prifon,  when  jawfully  com- 
mitted for  any  treafon  or  felony,  remains  (li!!  f  Ion*  as  at  the 
common  law  ;  nnd  to  break  prifun,  when  la'.vfrlly  cor.fincd 
upon  any  other  inferior  charge,  is  ftiil  puniftiable  as  a  high 
mifdemefnor  by  fine  and  imprifonment.  For  the  fcatute, 
which  ordains  that  fuch  offence  fiiall  be  no  longer  capital, 
never  meant  to  exempt  it  entirely  from  every  degree  of  pu- 
iiifhmeiit  (k). 

6.  Rescue  is  the  forcibly  freeing  another  from  an  arreft 
or  imprifonment ;  and  is  generally  the  fame  offence  in  the 
ftranger  fo  refcuing,  as  it  would  have  been  in  the  party 
himfelf  to  have  broken  prifon  (i).  A  refcue  therefore  of 
one  apprehended  for  felony,  is  felony ;  for  treafon,  treafon ; 
and  for  a  mifdemefnor,  a  mifdemefnor  alfo.  But  here,  as 
upon  voluntary  efcapes,  the  principal  mull  fivft  be  attainted 
b,efore  the  refcuer  can  be  puniAed  :  and  for  the  fame  rea- 
fon  ;  becaufe  perhaps  in  fadl  it  may  turn  out  that  there  has 
been  no  offence  committed  (m).  By  the  ftaiute  16  Geo.  II. 
c.  31.  to  affiil  a  prifoner  in  cuftody  for  treafoil  or  felony 
with  any  arms,  inftruments  of  efcape,  or  difguife,  without 
the  knowledge  of  the  goaler;-  or  any  way  to  affill  fuch  pri- 
foner to  attempt  an  efcape,  though  no  efcape  be  adlually 
niade,  is  felony,  and  fubjefts  the  (Offender  to  tranfportation 
for  feven  years.  And  by  the  ftarutes  25  Geo.  II,  c.  37.  and 
27  Geo.  II.  c.  15.  to  refcue,  or  attempt  to  refcue,  any  perfon 
committed  for  murder,  or  for  any  of  the  offences  enumerated 
in  the  latter  of  thofe  adls,  or  in  the  black  a6l  9  Geo.  I.  c.  22* 
is  felony  without  benefit  of  cler^gy. 

7.  Another  capital  offence  ag.\iilft  public  juflice  is  the 
returning  from  tranfportation,  or  being  fcen  at  large  iu 
Great  Britain  before  the  expiration  of  the  term  for  wnich 
the  offender  was  fentenced  to  be  tranfported.  This  is  made 
felony  without  benefit  of  clergy,  in  mod  cafes,  by  ftatutes 

(k)  %  Hawk.  p.  C.  ii8.  (m)  i  HaL  P.  C.  6ot. 

(i)  Ibid.  135,. 
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4  Geo.   I.   c.    II.    6  Geo.   I.    c.   23.    and   8   Geo.   III. 
c.  15. 

8.  An  eighth  is  that-  of  taking  a  reiuard,  under  pretence 
4){  helping  the  owner  to  his  Jielen  goods.  This  was  a  con- 
trivance carried  to  a  great  length  of  villany  in  the  begin- 
ning of  the  reign  of  George  the  firft  :  the  confederates  of 
the  felons  thus  difpofing  of  ftolen  goods,  at  a  cheap  rate,  ta 
the  owners  themfelves,  and  thereby  ftifling  all  farther  in- 
quiry. The  famous  Jonathan  Wild  had  under  him  a  well 
difciplined  corps  of  thieves,  who  brought  in  all  their  fpoils 
to  him  ;  and  he  kept  a  fort  of  public  officii  for  reftoring  them 
to  the  owners  at  halt  price  To  prevent  which  audacious 
pra£lice,  to  the  ruin  and  in  defiance  of  public  juilicc,  it  was 
enabled  by  ftatute  4  Geo.  1.  c  11.  that  whoever  (hall  take  a 
reward  under  the  pretence  of  helping  any  one  to  ftolen  goods^ 
fhall  fufffr  as  the  felon  who  ftole  them;  unlefs  he  caufe  fuch 
principal  felon  to  be  apprehended  and  brought  to  trial,  and 
iliall  alfo  give  evidence  againft  him.  Wild,  upon  this  fta- 
tute, (ftili  continuing  in  his  old  practice)  was  at  laft  con- 
victed and  executed. 

9.  Receiving  of  ftolen  goods,  knowing  them  fobe  Jloleng 
is  alfo  a  high  mifdemefnor  and  affront  to  public  juftice. 
We  have  feen  in  a  former  chapter  (n),  that  this  offence, 
■which  is  only  a  mifdemefnor  at  common  law,  by  the  ftatutes 
3  &  4  W.  &  M.  c.  9.  and  5,  Ann.  c.  31.  makes  the  offen- 
dor  acceffory  to  the  theft  and  felony.  But  becaufe  the  ac- 
ceffory  cannot  in  general  be  tried,  unkfs  with  the  principal, 
or  after  the  principal  is  convifted,  the  receivers,  by  that 
means  frequently  eluded  juftice.  To  remedy  which,  it  is 
enacted  by  ftatute  i  Ann.  c.  9.  and  5  Ann.  c.  31.  that  fucli 
receivers  may  ftill  be  profecuted  for  a  mifdemefnor,  and  pu- 
niftied  by  fine  and  imprifonment,  though  the  principal  felon 
be  not  before  taken,  fo  as  to  be  profecuted  and  convidledw 
And,  in  cafe  of  receiving  ftolen  lead,  iron,  and  certain 
©thee  metals,  fuch  offence  is  by  ftatute  29  Geo.  II.  c-  30* 

(n)  Seepag.  38. 

puniwi- 
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punifhable  by  tranfportation  for  fourteen  years  (o).  So  that 
now  the  profecutor  has  two  methods  in  his  choice  :  ei^h^ 
to  puni{h  the  receivers  for  the  miWemefnor  immediately, 
before  the  thief  is  taken  (p)  j  or  to  wait  till  the  felon  is  con- 
vi£lcd,  and  then  punifli  them  as  accefibries  to  the  felony. 
But  it  is  provided  by  the  fame  (l.uutes,  that  he  fliall  only 
make  ufe  of  one,  and  not  both  of  thefe  methods  of  puniili- 
mtrnt.  By  the  fame  ftatute  alfo  29  Geo.  11.  c.  30.  perfons 
having  lead,  iron,  and  other  metals  in  their  cuflody,  and  not 
giving  a  fatisfa£lory  account  how  ihey  came  by  the  fame, 
are  guilty  of  a  mifdemcfnor  and  punifliable  by  fine  or  impri- 
fonment. 

10.  Of  a  nature  fomewhat  fimilar  to  the  two  laft  is  the 
offence  of  theft- bote^  which  is  where  the  party  robbed  not 
only  knows  the  felon,  but  alfo  takes  his  goods  again,  or 
other  amends,  upon  agreement  not  to  prolecute.  This  is 
frequently  called  -compounding  of  felony,  and  fornaerly  was 
held  to  make  a  man  an  accelfory  j  but  is  now  punifhed  on- 
ly with  fine  and  imprifohment  (q).  This  perverfion  of 
juftice,  in  the  old  Gothic  conftitutions,  was  liable  to  the 
mod  fevere  and  infamous  puniilimeni.  And  the  Salic  law 
*'  latroni  eumjtinilem  hahuity  qiiifurtiim  celare  vellet^  et  oc- 
*'  cult e  fine  jitdice  compofitiovem  ejus  admittere  (r)."  By  Ua- 
tute  2C  Geo.  II.  c.  36.  even  to  advertife  a  reward  for  the 
return  of  things  ftokn,  with  no  queftions  aflced,  or  words 
to  the  fame  purport,  fubje£ls  the  advertifer  and  the  printer 
to  a  forfeiture  of  50  /.  each, 

11.  Common  barret r-j  is  the  offer.ce  of  frequpntly  ex- 
citing and  flirring  up  fuits  and  quarrels  between  his  ma- 
jeily's  fubje6ls,  either  at  law  or  otherwife  (s).  The  punifii- 
ment  for  this  offence,  in  a  common  perfon,  is  by  fine  and 
imprifonment :  but  if  the  offender  (as  is  too  frequently  the 
cafe)  belongs  to  the  profelTion  of  the  law,  a  barretor,  who 

(o)  See  alfo  ftatute  i  Geo.  III.  c.  a8.  (P)  Forter.  373. 

ieft.  IX.  for  the  punilhment  of  receivers  (q)iHawk.  P.C   uj. 

of  goods  (tolcn  by  burn-boats,  6-c.  in  (r)  Stiernh.  de  jure  Goth.  I.  3.  f.  j: 

^fee  Thames.  (s)  1  Hawk.  P.  C.  1/^%. 
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£_!.is  thus  able  as  well  as  willing  to  do  mifchicf,  ought  alfo  to 
be  difabled  from  pra^liHug  for  the  future  (t)^  Hereunto 
may  be  referred  an  offence  of  equal  malignity  and  gudaeiouf- 
11  els  ;  that  of  fuing  another,  in  the  name  of  a  fic^litious 
plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ig- 
norant of  the  fuit.  This  offence,  if  committed  in  any  of 
the,  king's  fuperior  courts,  is  left,  as  a  high  contempt,  to  be 
punifiied  at  their  difcretion.  But  in  courts  of  a  lower  de- 
gree, where  the  crime  is  equally  pernicious,  but  the  authori- 
ty of  the  judges  not  equally  extenfive,  it  is  directed  by  fta--^ 
tute  8  Eliz.  c.  2.  to  be  punifiied  by  fix  months  imprifon- 
jnent,  and  treble  damages  to  the  party  injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  re- 
lation to  the  former ;  being  an  officious  intermeddling  in  a 
fuit  that  no  way  belongs  to  one,  by  maintaining  or  affifting 
either  party  with  money  or  otherwife,  to  profecute  or  de- 
fend it  (u) :  a  praftice,  that  was  greatly  encouraged  by  the 
firft  introdu£l;Ion  of  ufes  (w).  This  is  an  offence  again  ft 
public  juftice,  as  it  keeps  alive  ftrife  and  contention,  and 
preverts  the  remedical  procefs  of  the  law  into  an  engine  of 
opprefTion.  And  therefore,  by  the  Roman  law,  it  was  a 
fpecies  of  the  crimen  fcJfi  to  enter  into  any  confederacy,  oi* 
do  any  a61:  to  fupport  another's  lawfuitvS,  by  money,  wit- 
iieffes,  or  patronage  (x).  A  man  may  however  maintain 
the  fuit  of  his  near  kinfman,  fervant,  or  poor  neighbour,  out 
of  charity  and  compaffion,  with  impunity.  Otherwife  the 
punifliment  by  common  law  is  fine  and  imprifonment  (y)i 
and,  by  the  fcatute  32  Hen.  VIU.  c.  9.  a  forfeiture  of  ten 
pounds. 

13.  Champerty,  campi-partltioy  is  a  fpecies  of  mainte- 
nance, and  punilhed  in  the  fame  manner  (z) :  being  a  bargain 
with  a  plaintiff  or  defendant  camputn  partire^  to  divide  the 
Jand  or  other  matter  fued  for  between  them,  if  they  pjevaii 


(t)  T  Hawk.  p.  C.  144.  (x)  Ff.  4a.  10.  ic. 

(11)  Ibid.  14.0.  '      (y)  I  Hawk.  P.  C.  Ji5. 

(w)Dr.  &  6t.  },oi^  {z)  Ibid.  1^7. 
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at  law;  whereupon  the  champertor  is  to  c^^rry  on  the  party's 
fult  at  his  own  expence  (a).  Thus  champart,  in  the  Frt:nch 
law,  fignifies  a  fimilar  divifion  of  profits, being  a  p'.rt  of  the 
crop  annually  clue  to  the  landlord  hy  bargain  or  cuftom.  In 
our  fenfe  of  the  word,  it  fij^nifics  the  puichafing  of  a  fuit, 
or  right  of  fuing  :  a  prafiice  fo  much  abhorred  by  our  law, 
that  it  is  one  main  reafon  why  a  chofu  in  aflion,  or  thing  of 
\vh)ch  one  hath  the  right  but  not  the  poflclfion,  is  not  aflign- 
able  at  common  law  ;  becaufe  no  man  fiiould  purchafe  any 
pretence  to  fue  in  another's  right.  ThtTe  pelts  of  civil  fo- 
ciety,  that  are  perpetually  endeavouring  to  diilurb  the  rc- 
pofe  of  their  neighbours,  and  officioufly  interfering  in  other 
mens'  quarrels,  even  at  the  hazard  of  their  own  fortunea, 
werefeverely  animadverted  on  by  the  Roman  law 4  '•^  qui 
*'  improbe  coeuniin  alienamiitcm^  ut  quicquid  ex  commiinica- 
*'  tione  in  rem  ipfius  redaElumfuerit  inter  cos  communicaretiir^ 
«*  lege  Julia  de  vi  privata  teucntiir  {h) .:,"  and  they  were 
puniflied  by  the  forfeiture  of  a  third  part  of  their  goods^ 
and  perpetual  infamy.  Hitherto  alfo  mult  be  referred  the 
provilion  of  the  flatute  32  Ken.  VIII.  c.  9.  that  no  one  (hall 
fell  or  purchafe  any  pretended  right  or  title  to  land,  unlefstbe 
vendor  hath  received  the  profits  thereof  for  one  whole  year 
Isefore  fuch  grant,  or  hath  been  in  atlual  poflefiion  of  the 
land,  or  of  the  reverfion  or  remainder;  on  pain  that  both 
purchafer  fand  vendor  fliall  each  forfeit  the  value  of  fuch 
land  to  the  king  and  the  profecutor,  Thefe  oflenees  relate 
chiefly  to  the  commencement  of  civil  fuits  :  but, 

14.  The  ccmpoY.nding  of  informations  upon  penal  flatutes 
are  an  offence  of  an  equivalent  nature  in  criminal  caufes ; 
and  are,  befides,  an  additional  mifdemefnor  againfl  public 
juftice,  by  contributing  to  make  the  laws  odious  to  the  peo- 
ple. At  once,  therefore,  to  difcourage  malicious  informers, 
and  to  provide  that  offences,  when  once  dilcovered,  fliail 
be  duly  profecuted,  it  is  enaded  by  itatute  10  Eliz.  c  5. 
that  if  any  perfon,  informing  under  pretence  of  any  penal 
law,  makes  any  compofition  without  leave  of  the  court,  or 
takes  any  money  or  proniife  from  the  defendant  to  excufe 

(a)  Stat,  of  confpirat.  33  Edw.  i.  (b)  Ff.isfi.  7.  6. 
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him  (which  demonflrates  his  intent  in  commencing  the  pro- 
fecution  to  be  merely  to  ferve  his  own  ends,  and  not  for  the 
public  good)   he  fhall   forfeit    10/.  (liall  fland  two  hours  on 
fhe  pillory,   and  fhall  be  for  ever  difablcd  to  fue  on  any  po- 
pular or  penal  flatute. 

15.  A  coNPPTRACY  alfo  to  indi£l  an   innocent   man  o£ 
felony  falfely  and  malicioufly,    who  is  accordingly  indidled 

!  and  acquitted,  is  a  farther  abufe  and  perverfion  of  public 
juftice;  for  which  the  party  injured  may  either  have  a 
civil  a£lion  by  writ  of  confpiracy,  (of  which  we  fpoke  in  the 
preceding  book)  (c))  or  the  confpirators,  for  there  muft  be  at 
leaft  two  to  form  a  confpiracy,  may  be  indi£led  at  the  fuit  of 
the  king,  and  were  by  the  antient  common  law  (d)  to  re- 
ceive what  is  called  the  villenoiis  judgment ;  viz.  to  lofe  their 
liberam  legenii  whereby  they  are  difcredited  and  difabled  to 
be  jurors  or  witneffes  •,  to  forfeit  their  goods  and  chattels, 
and  lands  for  life  -,  to  have  thofc  lands  wafted,  their  houfes 
raifed,  their  trees  rooted  up,  and  their  own  bodies  committed 
to  prifon  (e).  But  it  now  is  the  better  opinion,  that  the 
villenous  judgment  is  by  long  difufc  become  obfolete  :  it  not 
having  been  pronounced  for  fome  ages  :  but  inftead  thereof 
the  delinquents  are  ufually  fentenced  to  imprifonmcnt,  fine, 
and  pillory.  To  this  head  may  be  referred  the  offence  of 
fending  letters,  threatening  to  accufe  any  perfon  of  a  crime 
punifhable  with  death,  tranfportation,  pillory,  or  other  infa- 
mous punifhment,  with  a  view  to  extort  from  him  any  money 
or  other  valuable  chattels.  This  is  punilhable  by  ftatutc  y 
Geo.  II.  c.  24.  at  the  difcretion  of  the  court,  with  fine,  imr 
prifonment,  pillory,  whipping,  or  tranfportation,  for  feven 
years.  * 

16.  The  next  offence  againft  public  juftlce  is  when  the 
fuijt  is  paft  its  commencement,  and  come  to  trial.  And  that  is 
the  crime  of  wilful  and  corrupt  perjitry\  which  is  defined  by 
fir  Edward  Coke  (f ),  to  be  a  crime  committed  when  a  lawful 

S,'  Rl 
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oath  is  adminjftrc(l,.in  (omc Judicial  proceedings  to  a  perfoa 
who  fweiirs  "wilfully,  abfdutely  and  falfoly^  in  a  matter  mate- 
tiiil  to  the  ilTueor  point  in  queflion.  The  law  takes  no  notice 
of  any  perjury  but  fuch  as  is  committed  in  fome  court  of 
juftlce,  having  power  to  adminifter  an  oath  j  or  before  fome 
magiftrate  or  proper  officer,  invaded  with  a  fimilar  autho- 
rity, in  fome  proceedings  relative  to  a  civil  fuit  or  a  crimi- 
nal profccution  :  for  it  eflcems  all  other  oaths  unnecelTary  at 
leaft,  and  therefore  will  not  punilh  the  breach  of  them.  For 
which  reafon  it  is  much  to  be  queftioned  how  far  any  ma,- 
giftrate  is  jufiifiable  in  taking  a  voluntary  ajidavit  in  any 
extrajudicial  matter,  as  is  now  too  frequent  upon  every  pet- 
ty occafion ;  Gnce  it  is  more  than  pofiible,  that  by  fuch  idl^e 
oaths  a  man  may  frequently  inforo  conjcicntiae  incur  the 
guilt,  and  at  the  fame  time  evade  the  temporal  penalties,  of 
perjury.  The  perjury  muft  alio  be  wilful,  pofitive,  and 
abfolute ;  not  upon  furprize,  or  the  like  :  it  alfo  muft  be  ia 
fome  point  material  to  the  queftion  in  difpute  ;  for  if  it  on- 
ly be  in  fome  trifling  collateral  circumftance,  to  which  no 
regard  is  paid,  it  is  no  more  penal  than  in  the  voluntary  ex- 
trajudicial oaths  before-mentioned.  Subornation  of  perjury 
is  the  offence  of  procuring  another  to  take  fuch  a  faifp  oath, 
as  conftitutes  perjury  in  the  principal.  The  punilhment  of 
perjury  and  fubornation,  at  common  law,  has  been  various. 
It  was  antiently  death  ;  afterwards  banifliment,  or  cutting 
out  the  tongue  •,  then  forfeiture  of  goods  j  and  now  it  is 
fine  and  imprifonment,  and  never  more  to  be  capable  of 
bearing  teftimony  (g).  But  the  ftatute  5  Eliz.  c.  9.  (if  the^ 
offender  be  profecuted  thereon)  infli£ls  the  penalty  of  perpe- 
tual infamy,  and  a  fine  of  40/.  on  the  fuborncr  ;  and,  in  de- 
fault of  payment,  imprifonment  for  fix  months,  and  to  ftand 
•with  both  cars  nailed  to  the  pillory.  Perjury  itfelf  is  there- 
by puniflied  with  fix  months  imprifonment,  perpetual  infa-^ 
my,  and  a  fine  of  20/.  or  to  have  both  ears  nailed  to  the 
pillory.  But  the  profecucion  is  ufually  carried  on  for  the 
offence  at  common  law  ;  efpecially  as,  to  the  penalties  be- 
fore infliiSled,  the  ftatute  2  Geo.  II.  c.  25.  fuperadds  a 
power,  for  the  court  to  order  the  offender  to  be  fent  to  the 

(2)  3  Inft.  i«3. 
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houfe  of  corrcclion  for  feven  years,  or  to  be  tranfported  for 
the  fame  period  ;  and  makes  it  felony  without  benefit  of  cler- 
gy to  return  or  efcape  within  the  time.  It  has  fometimes 
been  witlied,  that  perjury,  at  lead  upon  capital  accufations, 
whereby  another's  life  has  been  or  might  have  been  deftroy- 
ed,  was  alfo  rendered  capital,  upon  a  pinciple  of  retaliation  ; 
as  it  is  univeifaijy  by  the  laws  of  France  (h).  And  certainly 
the  odioufiiefs  of  the  crime  pleads  flrongly  in  behalf  of  the 
French  law.  But  it  is  to  be  confidered,  that  there  they  ad- 
mit witnefTes  to  be  heard  only  on  the  Cidc  of  the  profepution, 
and  ufe  the  rack  to  extort  aconftflion  from  the  accufed.  In 
fuch  aconllitution  therefore  it  is  neceflai^y  to  threw  the  dread 
of  capital  puniOiment  into  the  other  fcale,  in  order  to  keep  in 
awe  the  witnefles  for  the  crown  ;  op  whom  alone  the  prifon- 
er's  fate  depends:  fo  naturally  does  one  cruel  law  beget  an- 
other. But  corpora!  and  pecuniary  punifhmcnts,  exile  and 
perpetual  infamy,  are  more  fuited  to  the  genius  of  the  Englifli 
Jaw;  where  the  fa£t  is  openly  difcufled  between  witnefl'es  on 
I'Oth  fides,  and  the  evidence  for  the  crown  may  be  contradiwi:- 
ed  and  difproved  by  thofe  of  the  prifoner.  Where  indeed 
the  death  of  an  innocent  perfon  has  actually  been  the  con- 
fequence  of  luch  wilful  perjury,  it  falls  within  the  guilt  of  de- 
liberate murder,  and  dcferves  an  equal  punilhment  :  which 
our  antientlaw  in  hO:  infiifted  (i).  But  the  mere  attempt  to 
deftroy  life  by  other  means  not  being  capital,  there  is  no  rea- 
fon  that  an  attempt  by  perjury  (houla  :  much  lefs  tivat  this 
crime  fliould  in  ^//judicial  cafes  bepunifhed  with  death.  For 
to  multiply  capital  punifhmentslcfiens  their  efFc£t,  when  ap- 
plied to  crimes  of  the  deepeft  dye;  and,  deteftable  as  per- 
jury is,  it  is  not  by  any  means  to  be  compared  with  feme 
other  offences,  for  which  only  death  can  be  inflicled  :  and 
therefore  it  feems  already  (except  perhaps  in  the  inftance 
of  deliberate  murder  by  perjury)  very  properly  punifhed  by 
our  prefent  law ;  which  has  adopted  the  opinion  of  Cicero  (k), 
derived  from  the  law  of  the  twelve  tables,  pcrjiirii  poena  di- 
vina,  exitium  ;  humanay  dedeciis,'* 


(h)  Montefq.  Sp.  L.  b.  ip.  di.  11.  (k)  dc  !<•».  a.  9. 

(i)  Briton,  c.  5. 
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,7  liRiBERT  is  tl.e  next  fpcdcs  of  cfTuice  sgaind  pub- 
lic iuftice  i   which  is  .vhcn  a  judge,  or  o,h«  pcrfon  con- 
cala  m  the  a<i,niniftr«io«  of  jufece,  takes  any  undn. 
regard  to  inllucn«  h.s  behaviour  m  n,s  office  (I).    In  the 
eaft  it  is  the  <;uftu™  never  to  petition  any  fuper.or  for  jus- 
tice   not  excepting  their  kings,   without  a  pre  ent.     Th.s 
c'al  ulated  for  th'e  genius  of  defpot.c  countr.es  3   vv  ere 
the  true  principles  of  government   are  never    nndcrftood. 
and  tt  is  imagined  that  there  is  no  obl.gat.on  from  the  fu- 
p  rior  to  the  inferior,  no  relative  duty  ow.ng  from  the  go- 
Te  nor  to  the  governed.     The  Roman  bw    though  -t  con- 
.Xdmany  itere  tnjunaions  againd  bribery    as  wen. or 
1  l-ntrnln's  vote  i,!  the  lenate  «t  other  puW.c  aflembly, 
is  for  the  bartering  of  common  juPdce,  yet,  by  a  ftrange 
indulgence  in  one  inftanee,  it  tacitly  encouraged  this  prac- 
,ice7allo«,ng  the  magiflrate  to  receive  fm.-  1  ptefents,  pro- 
^Ued  they  did  not  in  the  whole  exceed  a  hundred  crowns 
in  the  year  (ra) :  not  confidering  the  infinuanng  nature  and 
lantic  progrefs  of  this  vice,  when  once  admttted      V  ato 
S  cfore  mo're  wifely,  in  his  ideal  republic  („  ,  orders  thofe 
vho  take  ptefents  for  doing  their  duty  to  be  pun.Aed  tn 
the  fevered  manner:   and  by  the  laws  ot  Athens,  he  that 
oti-red  was  alfo  profecuted,  as  well  as  he  that  recetved  a 
bdbe  (0)      In  England  this  olTence  of  takmg  bribes  .s  pt- 
'  m  d      n  inferior   olHcers,   with  fine   and   impr.  onment  , 
"di,  thofe  who  offer  a  bribe,  tho'  not  taken,  the  fame  (p  . 
But      judges,  efpecially  the  fuperior  ones,  tt  hath  been  =1- 
^:      1     k  d  upon  as  fo  heinous  an  olTence,  that  the  ch^f 
"nice  Thotpe  las  hanged  for  it  in  the  re.gn  of  Edward  II. 
'b    a  ftatute  (q)  n  Hen.  IV.  all  judges  attd  officers  of  the 
kL,    o,rviaed  of  bribery,  fhall  forfeit  treble  the  br.be,  be 
p un  fhed  at  the  king's  will,  and  be  difcharged  from  the  k.ng 
fovce  for  ever.  And  fome  nptable  examples  have  been  n.ade 
in  parliament,  of  perfons  in  the  highell  ftations,  and  other. 
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wife  very  eminent  and  able,  but  contaminated  with  this  for- 
did vice. 

18.  Embracery  is  an  attempt  to  influence  a  jury  ttbK 
ruptly  to  one  fide  by  promifes,  perfuafions,  intreaties,  mo- 
ney, entertainments,  and  the  like  (r).  The  punifhment  for 
the  perfon  embracing  is  by  fine  and  imprifonment  j  and,  for 
the  juror  fo  embraced,  if  it  be  by  taking  money,  the  punifli- 
ment  is  (by  divers  ftatutes  of  the  reign  of  Edward  III.)  per- 
petual infamy,  imprifonment  for  a  year,  and  forfeiture  of  the 
tenfold  value. 

19.  The  falfe  verdiSJ  of  jurors,  whether  occafioned  by 
embracery  or  not,  was  antienrly  confidered  as  criminal,  and 
therefore  exemplarily  punilhcd  by  attaint  in  the  manner  for- 
merly mentioned  (s). 

20.  Another  offence  of  the  fame  fpecies  is  the  negli^ 
gence  of  public  officer  Sy  entrufted  with  the  adminiftration  of 
juilice,  as  flieriffs,  coroners,  conftables,  and  the  like  :  which 
makes  the  offender  liable  to  be  fined  ;  and  in  very  notorious 
cafes  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  bene- 
ficial one  (t).  Alfo  the  omitting  to  apprehend  perfons,  offer- 
ing ftoien  iron,  lead,  and  other  metals  to  fale,  is  a  mifdemef- 
nor,  and  punifliable  by  a  flatcd  fine,  or  imprifonment,  in  pur- 
fuance  of  the  Ilatute  29  Geo.  IL  c.  30. 

21.  There  is  yet  anothero  ffence  againft  public  juflice, 
which  is  a  crime  of  deep  malignity;  and  fo  much  the 
deeper,  as  there  are  many  opportunities  of  putting  it  in 
practice,  and  the  power  and  wealth  of  the  offenders  may 
often  deter  the  injured  from  a  legal  profecution.  This  is 
the  opprejfion  and  tyranical  partiality  of  judges,  jufticcs, 
and  other  magiftratesi  in  the  adminiftration  and  under  the 
colour  of  their  office.  However,  when  profecuted,  either 
by  impeachment  in   parliament,  or  by  information  in  the 

(r)  I  Hawk.  P.  C.  is<>.  (t)  i  Hawk.  P..  C.  168. 

~{s)  See  Vol.  III.  pug.  4et. 

court 
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court  of  king's  bench,  (according  to  the  rank  of  the  offen- 
ders) it  is  fure  to  be  fevcrely  punilhed  with  forfeiture  of 
their  offices,  fines,  imprifonment,  or  other  difcretionary 
cenfurc,  regulated  by  the  nature  and  aggravations  of  the 
offence  committed. 

22.  Lastly,  extortion  is  an  abufe  of  public  juflicc,  which 
eonfifts  in  any  officer's  unlawfully  taking,  by  colour  of  his 
office,  from  any  man,  any  money  or  thing  of  value,  that  ia 
tiot  due  to  him,  or  more  than  is  due,  or  before  it  is  due  (u). 
The  punifhment  is  fine  and  imprifonment,  and  fometimes  9 
i^rfeiture  Of  the  office. 

(u)  iHawk.P.C.  3#, 
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Chapter   the    eleventh. 


Of  offences  against  the  PUBLIC  PEACE, 


WE  are  next  to  confider  tlie  offences  againfl  the  public 
peace ;  the  confervation  of  which  is  entruited  to  tha 
king  and  his  officers,  in  the  manner,  ai^d  for  the  reafons 
v/hich  were  formerly  mentioned  at  large  (a).  Thcfe  offen- 
ces are  either  fuch  as  arc  an  ailual  breach  of  rhe  peace ;  or 
confcructively  fo,  by  tending  to  m^ke  others  break  it.  Both 
of  thefe  fpecies  are  aifo  either  felonious,  or  not  felonious. 
The  felonious  breaches  of  the  per.ce  are  (trained  up  to  that 
degree  of  malignity  by  virtue  of  fevcral  modern  ftatutes  : 
and,  particularly, 

I.  The  riotous  ajfembling  of  twelve  perfons,  or  more, 
and  not  difperfing  upon  proclamation.  This  was  firfb  made 
high  treafon  by  ftatuie  3  &  4  Edw.  VI.  c.  5.  when  the  king 
was  a  minor,  and  a  change  in  religion  to  be  effedled  :  but 
that  flatute  was  repealed  by  ilatute  i  Mar.  c.  i.  among 
the  other  treafons  created  fince  the  25  Edw.  III. ;  though 
rhe  prohibition  was  in  fubllance  re-ena<lled,  with  an  infe- 
nor  degree  of  punifliment,  by  ftatute  i  Mar.  ft.  2.  c.  I2.- 
^vh^ch  made  the  fame  offence  a  fingle  felony.  Thefe  fta- 
tutes fpecified  and  particulaiized  the  nature  of  the  riots 
they  were  meant  to  fupprefs  j  as,  for  example,  fuch  as  were 
fet  on  foot  with  intention  to  offer  vi'olence  to  the  privy 
council,  or  to  char^ge  the  laws  of  the  kingdom,  or  for  cer- 
tain other  fpccific  purpofes  :   in  which  cafes,  if  the  perfond 

(a)  Vol.  I.  p.  111.  a68.  3S0» 

were 
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were  commanded  by  proclamation  to  dlfperfe,  and  they  di<l 
nor,  it  was  by  the  ftatute  of  Mary  made  felony,    but  within 
the  benefit  of  clergy;  andalfothe  ad  indemnifii^d  the  peace- 
officers  and  their  affiftants,    if  thty  killed  any  of  the  mob  iu 
endeavouring  to  fupprefs  fuch  riot.     This   was    thought   a 
neceflary  fecurity  in  that  fanguinary  reign,  when  popery  was 
Intend.'d  to  be  re-eftabliihed,    which   was    like    to  produce 
great  difcontents  :  but  at  firft  it  was  made  only  for  a  year, 
and  was  afterwards  continued  for  that  queen's  life.     And, 
bv  ftatute  I  Eliz.  c.  i6.   when  a  reformation  in  religion  wa^ 
to  be  once  more  attempted,    it   was  revived    and    continued 
during  her  lifealfo;  and  then  expired.     From  the  accefTion 
of  James  the  firft  to  the  death  of  queen  Anne,  it  was  never 
once  thought  expedient  to  revive  it:    but  in  the  firfl:  year  of 
George  the  firft,    it  was  judged   necefTary,    in  order  to  fup- 
port  the  execution  of  the  aft  of  fettlement,  to  renew  ir,  and 
at  one  ilroke  to  make  it  perpetual,  with  large  additions.  For, 
whereas  the  former  afts  exprefsly  defined  and  fpecified  what 
fhould  be  accounted  a  riot,  the  ftatute  i  Geo.  I.  c.  5.  enads, 
generally,   that  if  any  twelve  perfons  are  unlawfully  alfetn- 
bled  to  the  difturbance  of  the  peace,   and  any  one  juftice  o£ 
the  peace,   flierift,    under  flierifF,   or  mayor  of  a  town,   ftiall, 
think  proper  to  command  them   by  proelamanon  to  difperfcj 
if  they  contemn    his  orders,   and  continue  together  for  one 
hour  afterwards,  fuch  contempt  ftvall  be  felony  without  be- 
nefit of  clergy.     And,   farther,  if  the  reading  of  the  procla- 
mation be  by  force  oppofed,  or  the  reader  be  in  any  manner 
wilfully  hindered    from    the   reading   of  it,   fuch    oppofers 
and  hjnderers  are  felons,  without  benefit  of  clergy :  and  all 
perfons  to  whom  luch  proclamation  ought  to  have  been  made^ 
and  knowing  of  fuch  hindrance,   and  not  dilperfing,  are  fe- 
lons,  without  benefit  of  clergy.     There  is  the  like  indem- 
nifying claufe,  in  cafe  any  of  the  mob  be  unfortunately  kill- 
ed in  the  endeavour  to  difp'^rfe  them  ;    being  copied  from 
the  a£l  of  queen  Mary.     And,  by  :i  fubfequent  claufe  of  the 
new  aft,  if  any  perfons,  fo  riotouily  aficmbied,  begin,   evert 
before  proclamation,  to  ptul  down  any  church,  chapel,  meet- 
ing-hou-fe,    dweiJing-houfe,   or  out-houfes,   they  fliall  be  fe- 
lons without  benefit  of  clergy. 

2.  13y 
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2.  By  ftatute  i  Hen.  VII.  c.  7.  unlawful  hunting  in  any 
legal  foreft,  park,  or  warren,  not  being  the  king's  property, 
hy  nighty  or  with  painted facesy  was  declared  to  be  finglc  fe- 
lony. But  now,  by  the  ftatute  9  Geo.  I.  c.  22.  to  appear 
armed  in  any  open  place  by  day,  or  night,  with  faces  blacked 
or  otherwife  di/gui/cdy  or  (being  fo  difguifed)  tohunt,  wound, 
kill,  or  deal  any  deer,  to  rob  a  w^arren,  or  to  fteal  fifh,  is  fe- 
lony, without  benefit  of  clergy.  I  mention  this  offence  in 
this  place,  not  on  hccount  of  the  damage  thereby  done  to 
private  property,  but  of  the  manner  in  which  that  damage  is 
committed;  namely,  with  the  face  blacked,  or  with  other 
difguife,  to  the  breach  of  the  public  peace,  and  the  terror  o£ 
his  majefty's  fubjects- 

3.  Also,  by  the  fame  ftatute  9  Geo.  I.  c.  22.  amended 
by  ftatute  27  Geo.  II.  c.  15.  knowingly  to  fend  any  letter 
without  a  name,  or  with  a  fi6ticious  name,  demanding  money, 
venifon,  or  any  other  valuable  thing,  or  threatenijig  (without 
any  demand)  to  kill,  or  fire  the  houfe  of  any  perfon,  is  made 
felony,  without  benefit  of  clergy.  This  offence  was  former- 
ly high  treafon,  by  the  ftatute  8  Hen.  V.  c.  6. 

4.  To  pull  down  or  deftroy  any  turnpike-gate^  or  fence 
thereunto  belonging,  by  the  ftatute  i  Geo.  II.  c.  ig.  is 
puniflied  with  public  whipping,  and  three  months  impri- 
lonment ;  and  to  deftroy  the  toll-houfes,  or  -^v.y  Jliiice  or  lock 
on  a  navigable  river,  is  made  felony  to  be  puniChed  with 
tranfportation  for  feven  years.  By  the  ftatute  5  Geo.  II. 
c.  33.  the  offence  of  deftroying  turnpike-gates  or  fences, 
is  made  felony  alfo,  with  tranfportation  for  feven  years. 
i\nd,  laftly,  by  ftatute  8  Geo.  II.  c.  20.  the  offences  of  de- 
ftroying both  turnpikes  upon  roads,  and  lluices  upon  rivers, 
are  made  felony,  without  benefit  of  clergy ;  and  may 
be  tried  as  well  in  an  adjacent  county,  as  that  wherein  the 
facl  is  committed.  The  remaining  offences  againft  the 
public  peace  are  merely  mifdemefnors,  and  no  felonies :  as, 

5.  Ar. 
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5.  Affrays  (from  affraier-,  to  terrify)  are  the  fighting 
of  two  or  more  perfons  in  fome  public  place,  to  the  terror 
of  his  m^jelty's  fubje£ls :  for  if  the  fighting  be  in  private, 
it  is  no  affray,  but  an  a(jault  (b).  Affrays  may  be  fuppreirecl 
by  any  private  perfon  prefent,  who  is  juftifiable  in  endea- 
vouring to  part  the  combatants,  whatever  confequence  may 
enfue  (c).  But  more  efpecially  the  conflable,  or  other  fi- 
milar  officer,  however  denominated,  is  bound  to  keep  the 
peace ;  and  to  that  purpofe  may  break  open  doors  to  fup-* 
prefs  an  affray,  or  apprehend  the  aftVayers;  and  may  either 
carry  them  before  a  juftice,  or  imprifon  them  by  his  own 
authority  for  a  convenient  fpace  till  the  heat  is  over  ;  and 
mav  then  perhaps  alfo  make  them  find  fureties  for  the 
peace  (d).  The  punifhment  of  coriimon  affrays  is  by  fine 
and  imprifonment  j  the  meafure  of  which  muil  be  regula- 
ted by  the  circumftances  of  the  cafe  :  for,  where  there  i» 
any  material  aggravation,  the  punifliment  proportionably 
increafes.  As  where  two  perfons -cooly  and  deliberately 
engage  in  a  duel:  this  being  attended  with  an  apparent  in- 
tention and  danger  of  murder,  and  being  a  high  contempt 
of  the  juflice  of  the  nation,  is  a  fbrong  aggravation  of  the 
affray,  though  no  mifchief  has  a£lually  enlucd  (e).  Ano- 
ther aggravation  is,  when  thereby  the  ofncers  of  juftice  are 
difturbed  in  the  due  execution  of  their  office:  or  v/here  a 
refpe(St  to  the  particular  place  ought  to  reflrain  and  regulate 
mens'  behaviour,  more  than  in  common  ones;  as  in  the 
king's  court,  and  the  like.  And  upon  the  fame  account 
alt'o  all  affrays  in'  a  church  or  church-yard  are  efteemed 
very  heinous  offences,  as  being  indignities  to  him  to  whofi^ 
fervice  thofe  places  iare  confecrated.  Therefore  mere  quar- 
relfome  words,  which  are  neither  an  affray  noran  offencti 
io  any  other  place,  are  penal  here.  For  it  is  enabled  by  fla- 
tute  5  &  6  Edw.  VI.  c.  4.  that  if  any  perfoiv  fhall,  by  words 
only,  quarrel,  chide,  Or  brawl,  in  a  church  or  church-yard, 
the  ordinary  fhall  fufpend  him,  if  a  layman,  ab  ingreJTu  ec" 
elefiae ;  and,  if  a  clerk  in  orders,  from  the  miniflrarion  of 

(b)  I  Hawk.  p.  C.  134.  (d)  lUd.  137. 

(c)  Ibid.  116,  (e)  li'id.ii^. 

Vol.  tV.  K  bis 
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his  office  during  pl'eafure.  And  If  any  pcrfon  in  fucb  church 
or  church-yard  proceeds  to  fmite  or  lay  violent  hands  upon 
another,  hefliall  be  excommunicated /pyo/d^oj  or  if  he  ftrikes 
him  with  a  weapon,  or  draws  any  weapon  with  intent  to  flrike, 
he  fliall,  befides  excommunication  (being  convidted  by  a  jury) 
have  one  of  his  ears  cut  off;  or,  having  no  ears,  be  branded 
v'ith  the  letter  F  in  his  cheek.  Two  perfons  may  be  guilty 
©f  an  affray  :  but, 

6.  Riots,  rents  and  unlawful  ajfemblies  mult  have  three 
perfons  at  leafl  to  conftitute  them.  An  unlawful  affembly 
is  when  three,  or  more,  do  aflemble  themfelves  together 
to  do  an  unlawful  a£l,  as  to  pull  down  inclofures,  to  deftroy 
a  warren  or  the  game  therein ;  and  part  without  doing  it, 
or  making  any  motion  towards  it  (f).  A  rout  is  where  three 
or  more  meet  to  do  an  unlawful  z€t  upon  a  common  quar= 
rel,  as  forcibly  breaking  down  fences  upon  a  right  claimed 
of  common,  or  of  way  ;  and  make  fome  advances  towards 
it  (g).  A  riot  is  where  three  or  more  a£lually  do  an  unlaw- 
ful aft  of  violence,  either  with  or  without  a  common  caufe 
er  quarrel  (h)  :  as  if  they  beat  a  man  ;  or  hunt  and  kill 
game  in  another's  park,  chafe,  warren,  or  liberty  ;  or  do 
any  other  unlawful  aft  with  force  and  violence  ;  or  even  do^ 
a  lawful  aft,  as  remo\'ing  a  nuifance,  in  a  violent  and  tu- 
multuous manner..  The  punifliment  of  unlawful  affem- 
biies,  if  to  the  number  of  twelve,  we  have  jufl  now  feen 
may  be  capital,  according  to  the  circumftances  that  attend 
it ;  but,  from  the  number  of  three  to  eleven,  is  by  fine  and 
imprifonment  only.  The  fame  is  the  cafe  in  riots  and  routs- 
by  the  common  law ;  to  which  the  pillory  in  very  enor- 
nio us  cafes  has  been  fometimes  fuperadded  (i).  And  by  the 
ftatute  13  Hen.  IV.  c.  7.  any  two  juftices,  together  with  the 
iheiiff'or  under-flieriff  of  the  county,  may  come  with  the 
poJfe_comitatuSi  if  need  be,  and  fupprefs  any  fuch  riot,  affem- 
bly,  or  rout,  arreft  the  rioters,  and  record  upon  the  fpot  the 
nature  and  ciicumftances  of  the   whole  tranfaftion  ;  which 

(f)  3ln(T.  i7«J.  (!')  3  Inft-  '7«- 

{^) '^ro.  Atr.  t.  Ri'jJ.  j^  i.  (i).i  Hiuk.  P,  C.  1J9. 

record 
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record  alone  fliall  be  a  fufficent  convidllon  of  the  ofFenders. 
In  the  interpretation  of  which  ftatute  it  hath  been  holden, 
that  all  perfons,  noblemen,  and  others,  except  women,  clergy- 
men, perfons  decrepit,  and  infants  under  fifteen,  are  bountt 
to  attend  the  juftices  in  fupprefling  a  riot,  upon  pain  of  fine 
and  imprifonment;  and  that  any  battery,  wounding,  or 
killing  the  rioters,  that  may  happen  in  fupprefling  the  riot,  is 
juftifiable  (j).  So  that  our  antient  law,  previous  to  the  mo- 
dern riot  a6t,  feems  pretty  well  to  have  guarded  aginft  any 
violent  breach  of  the  public  peace  ;  efpecially  as  any  riotous 
aflembly  on  a  public  or  general  account,  as  to  redrefs  grie* 
vances  or  pull  down  all  inclofures,  and  alfo  refilling  the  king's 
forces  if  fent  to  keep  the  peace,  may  amount  to  overt  a6ts  o£ 
high  treafon,  by  levying  war  againft  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  «f 
tumultuous  petitioning  ;  which  was  carried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where- 
fore by  ftatute  13  Car.  II.  ft.  i.e.  5.  it  is  enabled,  that  not 
more  than  twenty  names  fliall  be  figned  to  any  petition  to  the 
king  or  either  houfe  of  parliament,  for  any  alteration  of  mat- 
ters eftabliflied  by  law  in  church  or  ftate  ;  unlefs  tlie  contents 
thereof  be  previoufly  approved,  in  the  country,  by  three  jufti- 
ces, or  the  majority  of  the  grand  jury  at  the  afllzcs  or  quarter 
feflions  ;  and,  in  London,  by  the  lord  mayor,  aldermen,  an(t 
common  council  (k) :  and  that  no  petition  ftiall  be  delivered 
by  a  company  of  more  than  ten  perfons :  on  pain  in  either  cafe 
of  incurring  a  penalty  not  exceeding  100/.  and  three  monthg 
imprifonment. 

8.  An  eight  ofl^ence  againft  the  public  peace  is  that  of  a 
forcible  entry  or  detainer  ;  which  is  committed  by  violently 
taking  or  keeping  pofleflion  of  lands  and  tenements,  with 
menaces,  force,  and  ;arms,  and  without  the  authority  of 
law.     This  was  formerly  allowable  to  every  perfon  difleifed. 


(j)    t   Hal.   P.   C.  495.    I    Hawk,  has,  fince  the  refloration,ufiialIy  taken 

P.  C.  i(Si.  ^  the  lead  in  petitions   to  parliament  for 

(k)  This  may  be  one  reafon  (among  the  alteration  of  any  eflablilhed  law, 
•thers)    why  the  corporation  of  London 
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Qr  turned  out  of  pofleffion,  unlefs  his  entry  was  taken  away,- 
or  barred  by  his  own  negleft,  or  other  circumftances  :  whicb 
were  explained  more  at  large  in  a  former  volume  (1).  But 
this  being  found  very  prejudicial  to  the  public  peace,  it  wa& 
thought  necelTary  by  feveral  ftatutes  to  reftrain  ail  perfons 
from  the  ufe  of  fuch  violent  methods,  even  of  doing  them- 
felves  juftice  ;  and  much  more  if  they  have  no  juftice  in  their 
claim  (m).  So  that  the  entry  now  allowed  by  law  is  a  peace- 
able one;  that  forbidden  is  fuch  as  is  carried  on  and  main- 
tained with  force,  with  violence,  and  unufual  weapons.  By 
the  ftatute  5  Ric.  11.  ft.  i.e.  8.  all  forcible  entries  are  pu- 
Tiifhcd  with  imprifonment  and  ranfom  at  the  king's  will. 
And  by  the  feveral  ftatutes  of  15  Ric.  II.  c.  2.  8  Hen.  VI.  c. 
9.  31  Eliz.  c.  ii.  and  21  Jac.  i.  c.  15.  upon  any  forcible  en- 
try, or  forcible  detainer  after  peaceable  entry,  into  any  lands, 
or  benefices  of  the  church,  one  or  more  juftices  of  the  peace, 
taking  fufficent  power  of  the  county,  may  go  to  the  place  and 
there  record  the  force  upon  his  own  view,  as  in  cafe  of  riots  ; 
and  upon  fuch  conviction  may  commit  the  offender  to  goal, 
till  he  makes  fine  and  ranfom  to  the  king.  And  moreover 
*he  juftice  or  juftices  have  power  to  fummon  a  jury,  to  try 
the  forcible  entry  or  detainer  complained  of :  and,  if  the  fame 
be  found  by  that  jury,  then,  befides  the  fine  on  the  offender, 
the  juftices  Ihall  make  reftitution  by  the  fherifFof  the  pofTefTion, 
"without  inquiring  into  the  merits  of  the  title  ;  for  the  force  is 
the  only  thing  to  be  tried,  punifhed,  and  remedied  by  them  : 
and  the  fame  may  be  done  by  indi£!ment  at  the  general  fef- 
fions.  But  this  provifion  does  not  extend  to  fuch  as  endea- 
vour to  maintain  pofTefEon  by  force,  where  they  themfelves, 
or  their  anceftors,  have  been  in  the  peaceable  enjoyment  of 
the  lands  and  tenements,  for  three  years  immediately  preced- 
ing. )<rv(rfi£ij  ir.  o  i  ff 

9.  The  offence  oi  riding  or  going  armed^  with  dangerous 
or  unufual  weapons,  is  a  crime  againft  the  public  peace,  by 
terrifying  the  good  people  of  the  land  j  and  is  particularly 

(I)  See  Vol  III.  pag.  174.,  <tc.  (m)  i  Hawk.  P.  C.  141. 

prohibited 
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prohibited  by  the  ftatute  of  Northampton,  2  EJvv.  III.  c.  3. 
upon  pain  of  forfeiture  in  the  arms,  and  imprifonment  du- 
ring the  king's  pleafure  :  in  like  manner  as,  by  the  laws  of 
Solon,  every  Athenian  was  finable  who  walked  about  the 
city  in  armour  (n).  ^ 

10.  Spreading  fal/e  news,  to  make  difcord  between  the 
king  and  nobility,  or  crncerning  any  great  man  ox  the  realm, 
is  punifhed  by  common  law  (o)  with  fine  and  imprifon- 
ment j  which  is  confirmed  by  ftatutes  Weibn.  i.  3  Edw.  I. 
c.  34.  2  Ric.  II.  ft.  I.  c.  5.  and  12  Ric.  II.  c.  11. 

11.  False  znA  pretended  prophecies,  with  intent  to  difturb 
the  peace,  are  equally  unlawful,  and  more  penal ;  as  they 
raife  enthufiaftic  jealoufies  in  the  peopie,  and  terrify  them 
•with  imaginary  fears.  They  are  therefore  puniflied  by  our 
law,  upon  the  fame  principle  that  fpreading  of  public  news 
of  any  kind,  without  communicating  it  firft  to  the  magiftrate, 
•was  prohibited  by  the  anticnt  Gauls  (p).  Such  falfe  and 
pretended  prophecies  were  punifhed  capitally  by  ftatutc 
I  Edw.  VI.  c.  12.  which  was  repealed  in  the  reign  of  queen 
Mary.  And  now,  by  the  ftatute  5  Eliz.  c.  15.  the  penalty 
for  the  firft  offence  is  a  fine  of  100  /.  and  one  year's  imprifon- 
ment j  for  the  fecond,  forfeiture  of  all  goods  and  chattels,  and 
imprifonment  during  life. 

12.  Besides  at9:ual ^breaches  of  tlie  peace,  any  thing  that 
tends  to  provoke  or  excite  others  to  break  it,  is  an  offence 
of  the  fame  denomination.  Therefore  challenges  to  fight y 
either  by  word  or  letter,  or  to  be  the  bearer  of  fuch  chal- 
lenge, are  puniftiable  by  fine  and  imprifonment,  according 
to  the  circiimftances  of  the  offence  (q).  If  this  challenge 
arifes  on  account  of  any  money  won  at  gaming,  or  if  any 

(n)  Pott.  Ant^qu.  b.  i.  c  i(J.  '*  atque  impcrllos  falfis   rumtribus  ter- 

(o)   z  Inlh  iz(5.     3  Inft.  198.  "  reri,    ct   ad   facinus    impelli,    ct  de 

(p)  ^^  Habeiit  Icgilus  fanlium  fi  qitis  '■^  fummis   rebus  confilium   capere,  cog- 

*'  quid  de  republica   a  finit'imis  rumore  "  nlium  cji."     Caef.  dc  bell.   Gall.   Iw. 

•**  aut  fama  acceperit,  uti  ad  tnagijira-  6.  cap,  19. 

"'  turn  defer  at,   neve  cum   alio  cominu-         (q)   i  Hawk.  P.  C,  135.  138. 

**  Jiicet',  q'tod  facpe  homines  temerarios 

K.  3  affault 
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affault  or  affray  happen  upon  fuch  account,  the  offender,  by 
jlatute  9  Ann.  c.  14.  (hall  forfeit  all  his  goods  to  the  crown, 
and  fuffer  two  years  imprifonment. 

13.  Of  a  nature  very  fimilar  to  challenges  are  /zW/x, 
libelli  famoji,  which,  taken  in  their  largefl;  and  mod  exten- 
five  fenfe,  fignify  any  writings,  pi£lures,  or  the  like,  of  an 
immoral  or  Illegal  tendency;  but,  in  the  fenfe  under  which 
we  are  now  to  confider  them,  are  malicious  defamations  of 
any  perfon,  and  efpecially  a  magi  Urate,  made  public  by  ei- 
ther printing,  writing,  figns,  or  pidlures,  in  order  to  provoke  1 
nim  to  wrath,  or  expofe  him  to  public  hatred,  contempt, 
and  ridicule  (r).  The  diredl  tendency  of  thefe  libels  is  the 
breach  of  the  public  peace,  by  ftirring  up  the  objedls  of 
them  to  revenge,  and  perhaps  to  bloodfhed.  The  commu- 
nication of  a  libel  to  any  one  perfon  is  a  publication  in  the 
eye  of  the  law  (s) :  and  therefore  the  fending  an  abufive 
private  letter  to  a  man  is  as  much  a  libel  as  if  it  were  open- 
ly printed,  for  it  equally  tends  to  a  breach  of  the  peace  (t). 
For  the  fame  reafon  it  is  immaterial  with  refpedl  to  the  ef- 
4ence  of  a  libel,  whether  the  matter  of  it  be  true  or  falfe  (u); 
lince  the  provocation,  and  not  the  falfity,  is  the  thing  to  be 
puniflied  criminally  :  though,  doubtlefs,  the  falfhood  of  it 
may  aggravate  its  guilt,  and  enhance  its  punifhm^nt.  In  « 
<:ivil  aftion,  we  may  remember,  aiibelmuft  appear  to  be  falfe, 
as  well  us  fcandalous  (w) ;  for,  if  the  charge  be  true,  the  plain-- 
tiff  has  received  no  private  injury,  and  has  no  ground  to  de- 
mand a  compenfation  for  himfelf,  whatever  offence  it  may  be 
againft  the  public  peace:  and,  therefore,  upon  a  civil  a£lion, 
the  truth  of  the  accufation  may  be  pleaded  in  bar  of  the  fuit. 
But  in  a  criminal  profecution,  the  tendency  which  all  libels 
have  to  create  animoiities,  and  to  difturb  the  public  peace,  is  the 
Ible  confideration  of  the  law.     And  therefore,  in  fuch  profecu- 

(r)   I  Hawk.  p.  C.  193.  P.  C.  19?. 

(f)  Moor.  813.  (n)    Moor.  627.  5  Rep.    125.     ij 

(t)  I  Brovvnl.  151.     la  Rep.  35.  Mod.  59 

Hob.   zis-     Foph.  J3J>.      t  Hawk.  (wj  See  Vol.  III.  pag.  US' 

licnSj, 
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tions,  the  only  points  to  be  confidered  arf^  fir^,  Ihe  making 
or  publifhing  of  the  book  or  writing  5  and,  fecondly,  whe- 
ther the  matter  be  criminal :  and,  if  both  thefe  points  are 
againft  the  defendant,  the  offence  againft  the  public  is  com- 
plete. The  punifhment  of  fuch  libellers,  for  cither  making, 
repeating,  printing,  or  publilhing  the  libel,  is  fine,  and 
fuch  corporal  punifhment  as  the  court  in  its  difcretion  fliall 
3nfli£l; ;  regarding  the  quantity  of  the  offence,  and  the  quali- 
ty of  the  offender  (x).  By  the  law  of  the  twelve  tables  at 
Rome,  libels,  which  affected  the  reputation  of  another, 
were  made  a  capital  offence :  bat  before  the  reign  of  Aut 
guftus,  the  punifhment  became  corporal  only  (y).  Under 
the  emperor  Valentinian  (z)  it  was  again  made  capital,  not 
only  to  write,  but  to  publifli,  or  even  to  omit  deflroying 
them.  Our  law,  in  this  and  many  other  refpedls,  corref- 
ponds  rather  with  the  middle  age  of  Roman  jurifprudence, 
when  liberty,  learning,  and  humanity,  were  in  their  full  vi- 
gour, than  with  the  cruel  edi£ts  that  were  eftublifhed  in  the 
<lark  and  tyrannical  ages  of  the  antient  decemviri,  or  thp 
later  emperors. 

In  this,  and  the  other  inflances  which  we  have  lately 
confidered,  where  blafphemous,  immoral,  trer.fonable,  fchif- 
matical,  feditious,  or  fcandalous  libels  are  puniflied  by 
the  Englifli  law,  fome  with  a  greater,  others  with  a  Icfs  de- 
gree of  feverity ;  the  liberty  of  the  prefsy  properly  under' 
Hood,  is  by  no  means  infringed  or  violated.  The  liberty  of 
the  prefs  is  indeed  effential  to  the  nature  of  a  free  ftate: 
but  this  confifts  in  laying  no  previous  reftraints  upon  publi- 
cations, and  not  in  freedom  from  cenfure  for  criminal  mat- 
ter when  publilhed.  Every  freeman  has  an  undoubted 
right  to  lay  what  fentiments  he  pleafes  before  the  public  : 
to  forbid  this,   is  to  deitroy  the  freedom  of  the  prefs :  but 

<»)   I  Hawk.  P.  C.  196. 

(y) '  ^linetiam  lex 

Toenaqitc  lata,  nialo  quae  nollet  carmine  quenquam 

Di/cribi :  .  vcrtere  modum  form'idine  fuftis.    iior.  ad  Aug.  151. 

(z)  Cod.  9.  iS. 

K  4  if 
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if  he  publi{hes  what  is  improper,  mifchievous,  or  illegal, 
lie  muft  take  the  confequence  of  his  own  temerity.  To 
fubjedl  the  prcfs  to  the  reftridlive  power  of  a  licenfer,  as 
was  formerly  done,  both  before  and  fince  the  revolution  (a), 
33  ro  fubjecl:  all  freedom  of  fentiment  to  the  prejudices  of 
one  man,  and  make  him  the  arbitrary  and  infallible  judge 
of  all  controverted  points  in  learning,  religion,  and  govern- 
ment. But  to  punifh  (as  the  law  does  at  prefent)  any  dan- 
gerous or  offenfive  writings,  which,  when  publifhed,  (hall, 
on  a  fair  and  impartial  trial,  be  adjudged  of  a  pernicious  ten- 
dency, is  neceflary  for  the  prefervation  of  peace  and  good 
order,  of  government  and  religion,  the  only  folid  foun- 
dations of  civil  liberty.  Thus  the  will  of  individuals  is  ftill 
left  free ;  the  abufe  only  of  that  free  will  is  the  objeft  of 
legal  punifhment.  Neither  is  any  reftraint  hereby  laid  upon 
freedom  of  thought  or  inquiry  :  liberty  of  private  fentir 
ment  is  ftill  left;  the  difleminating,  or  making  public,  of 
jbad  fentiments,  deftru^tive  of  the  ends  of  fociety,  is  the  crime 
•which  -fociety  corrects.  A  man  (fays  a  fine  writer  on  this 
fubje£l)  may  be  allowed  to  keep  poifons  in  his  clofet,  but 
not  publicly  to  vend  them  as  cordials.     And  to  this  we  may 


(a)  The  art  of  printing,  foon  after 
ifs  iiitrodiiflion,  was  looked  upon  (as 
well  in  England,  as  in  other  countries) 
es  merely  a  matter  of  dale,  and  Aih- 
jeft  to  the  coercion  of  the  crown.  It 
was  therefore  regulated  with  us  by  the 
king's  proclamations,  prohibitions, 
charters  of  pn'viledge  and  of  licence,  and 
finally,  by  the  decrees  of  the  court  of 
flarchamber  ;  which  limited  the  num- 
ber of  printers,  and  of  preiTes  which 
«ach  flionld  employ,  and  prohibited 
new  publications  unlefs  previouily  ap- 
proved by  proper  licenfers.  On  the 
demolition  of  this  odious  iurirdi<[tion 
in  1 641,  the  long  parliament  of 
Charles  I.  after  their  ruptvire  with 
that  prince,  alTumed  the  fame  powers 
?s  the  ftar-chamber  exercifed  with  re- 
ipe(ft  to  the  licenfing  of  books ;  and  in 
i^4j,  1647,  i(54p,  and  1651,  (Scobeil. 


i.  44,  134.  ii.  83,  150.)  iflued  their 
ordinances  for  that  purpofe,  founded 
principally  on  the  flarchamber  decree 
of  1637.  In  i66i  was  pafled  the  fta- 
tute  13  &  14  Car.  II.  c.  33.  which 
(with  ibme  few  alterations)  was  copied 
from  the  parliamentary  ordinances. 
This  a<fl  expired  in  1679,  but  was  re- 
vived by  ftatute  i  Jac.  II.  c.  17.  and 
continued  till  169*.  It  was  then  con- 
tinued for  two  years  longer  by  ftatute 
4  W.  &  M.  c.  24.  but,  though  fre- 
quent attempts  were  made  by  the  go- 
vernment to'  revive  it,  in  the  fubfe- 
quent  part  of  that  reign, (Com.  Journ. 
II  Feb.  1694.  i<5  Nov.  169 J.  zx  0£t, 
J6g6.  p  Feb.  i<Sp7.  31  Jan.  1698.) 
yet  the  parliament  refifted  it  fo  ftrong- 
ly,  that  it  finally  expired,  and  the  prcfs 
hecame  properly  free,  in  1694;  and 
has  ever  fir.ce  fb  continued. 


add, 
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add,  that  the  only  plaufible  argument  heretofore  ufed  for  re-^ 
ftraining  the  juft  freedom  of  the  prefs,  "  that  it  was  neceflary 
"  to  prevent  the  daily  abufe  of  it,"  will  entirely  lofe  its  force, 
when  it  is  fliewn  (by  a  feafonable  exertion  of  the  laws)  that 
the  prefs  cannot  be  abufed  to  any  bad  purpofe,  without  in- 
curring a  fuitable  punifliment :  whereas  it  never  can  be  ufed 
to  any  good  one,  when  under  the  control  of  an  infpeiSlor.  So 
true  will  it  be  found,  that  to  cenfure  the  licentioufnefs,  is  to 
'maintain  the  liberty  of  the  prefs. 


Chiptbh 
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Chapter    the    twelfth. 


O?   OFFENCES   against  PUBLIC  TRADE 


FFENCES  agalnft  public  tradg,  like  thofe  of  the 
preceding  clafies,  are  either  felonious,  or  not  fclo- 
»ious.     Of  the  firfl  fort  are, 

I.  OwLiNG,  fo  called  from  its  being  ufually  carried  on 
in  the  night,  which  is  the  offence  of  tranfporting  wool  or 
fheep  out  of  this  kingdom,  to  the  detriment  of  its  ftaple  ma- 
nufa6ture.  This  was  forbidden  at  common  law  (a),  and 
more  particularly  by  flatute  ii  Edw.  III.  c.  i.  when  the 
importance  of  our  woolen  manufadture  was  firfl  attended 
to ;  and  there  are  now  many  later  ftatutes  relating  to  th^s 
offence,  the  mofl:  ufeful  and  principle  of  which  are  thofe  en- 
a£ted  in  the  reign  of  queen  Elizabeth,  and  fince.  The  fta- 
tate  8  Eliz.  c.  3.  makes  the  tranfportation  of  live  fheep,  oc 
embarking  them  on  board  any  fhip,  for  the  firfb  offence  for- 
feiture of  goods,  and  imprifonment  for  a  year,  and  that  at 
the  end  of  the  year  the  left  hand  (hall  be  cut  off  in  fome 
public  market,  and  fhall  be  there  nailed  up  in  the  openeil 
place  5  and  the  fecond  offence  is  felony.  The  ftatutes 
12  Car.  II.  c.  32.  and  7  &  8  W.  III.  c.  28.  make  the 
ifxportation  of  wool,  fheep,  or  fuller's  earth,  liable  to  pe- 
<runiary  penalties,  and  the  forfeiture  of  the  intereft  of  the 
^Jp  r.ad  cargo  by  the  owners,  if  privy ;  and  confifcation  of 

(a)  Mirr.  e.  x.  fed,  3, 

goods. 


Ch.  12.  Wrongs.  155 

goods,  and  three  years  imprlfonment  to  the  mafler  and  all 
the  mariners.  And  the  (latutc  4  Geo.  I.  c.  11,  (amended 
and  farther  enforced  by  12  Geo.  II.  c.  2i.  and  19  Geo.  li. 
c.  34.)  makes  it  tranfportation  for  feven  years,  if  the  penal- 
ties be  not  paid. 

2.  Smuggling,  or  the  ofFence  of  importing  goods  with- 
out paying  the  duties  impofed  thereon  by  the  laws  of  the 
cuftoms  and  cxciie,  is  an  offence  generally  connected  and 
carried  on  hand  in  hand  with  the  former.  This  is  reftrain- 
cd  by  a  great  variety  of  ftatutes,  which  inflicl  pecuniary 
penalties  and  feifure  of  the  goods  for  clandeftine  fmuggli ng  ; 
and  affix  the  guilt  of  felony,  with  tranfportation  for  feveii 
years,  upon  more  open,  daring,  and  avowed  practices  :  but 
the  laft  of  them,  19  Geo.  II.  c.  34.  is  for  this  purpofe  in- 
Jlar  omnium ;  for  it  makes  all  forcible  a6ls  of  fmuggling, 
carried  on  in  defiance  of  the  laws,  or  even  in  difguife  to 
evade  them,  felony  without  benefit  of  clergy :  enadling, 
that  if  three  or  more  perfons  fhall  aflemble,  with  fire  arms, 
or  other  ofFenfive  weapons,  to  affift  in  the  illegal  exportation 
or  importation  of  goods,  or  in  rcfcuing  the  fame  after  fei-, 
fure,  or  in  refcuing  offenders  in  cuftody  for  fuch  offences  \ 
or  fiiall  pafs  v/ith  fuch  goods  in  difguife  j  or  fliall  wound, 
fhoot  at,  or  affault  any  officers  of  the  revenue  when  in  the 
execution  of  their  duty  ;  fuch  perfons  fhall  be  felons,  with- 
out the  benefit  of  clergy.  As  to  that  branch  of  the  ftatute, 
which  required  any  perfon,  charged  upon  oath  asafmuggler, 
under  pain  of  death,  to  furrender  himfelf  upon  proclama- 
tion, it  fcems  to  be  expired  •,  as  the  fubfequent  ftatutes  (b), 
which  continue  the  original  a£l:  to  the  prefent  time,  do  in 
terms  continue  only  fo  much  of  the  faid  a6t,  as  relates  to 
the  punijhment  of  the  offenders,  and  not  to  the  extraordi- 
nary method  of  apprehending  or  caufing  them  to  furren- 
der :  and  for  offences  of  this  pofitive  fpccies,  where  punifli- 
ment  (though  neceffary)  is  rendered  fo  by  the  laws  them- 
selves, which    by  impofing   high  duties  on  commodities  in-* 

^b)  Stat.  i<5  Geo.  II.  c.  31,  31  Geo.  II.  c.  18.  4  Geo.  III.  c.  11. 
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creafe  the  temptation  to  evade  them,   we  cannot  furely  be- 
foa  cautious  in  infli£ling  the  penalty  of  death  (c). 

3.  Another  ofi^ence  againft  public  trade  is  fraudulent 
iankruptcyf  which  was  fufficiently  fpoken  of  in  a  former  vo- 
lume (d) ;  when  we  thoroughly  examined  the  nature  of  thefe 
unfortunate  traders.  I  fhall  therefore  here  barely  mention 
over  again  fome  abufes  incident  to  bankruptcy,  viz.  the 
bankrupt's  negle£t  of  furrendering  himfelf  to  his  creditors; 
i'.is  non-conformity  to  the  dire£tions  of  the  feveral  ftatutes  : 
feis  concealing  or  embezzling  his  efFedts  to  the  value  of  20  /. ; 
and  his  withholding  any  books  or  writings  with  intent  to 
cefraud  his  creditors  r  all  which  the  policy  of  our  commer- 
cial country  has  made  capital  in  the  offender;  or,  felony 
•without  benefit  of  clergy.  And  indeed  it  is  allowed  in  ger 
neral,  by  fuch  as  are  the  moft  averfe  to  the  infli£lion  of  ca- 
pital puuilhment,  that  the  offence  of  fraudulent  bankruptcy, 
feeing  an  atrocious  fpecies  of  the  crimen  falfif  ought  to  be  put 
iipon  a  level  with  thofe  of  forgery  and  falfifying  the  coin  (e). 
To  this  head  we  may  alfo  fubjoin,  that  by  ftatute  32  Geo.  II. 
c.  28.^  it  is  felony  punifhable  by  tranfportation  for  fevea 
years,  if  a  prifoner,  charged  in  execution  for  any  debt  under 
ioo /.  neglects  or  refufes  on  demand  to  difcover  and  deliver 
lep  his  effects  for  the  benefit  of  his  creditors.  And  thefe  are 
the  only  felonious  offences  againft  public  trade";  the  refiduc 
being  mere  mifdemefnors  :  as, 

4.  Usury,  which  is  an  unlawful  contra£t  upon  the  loan 
of  money,  to  receive  the  fame  again  with  exorbitant  in* 
creafe.  Of  this  alfo  we  had  occafion  to  difcourfe  at  large 
in  a.  former  volume  (f).  We  there  obferved,  that  by  flatute 
37  Hen.  VIII.  c.  9.  the  rate  of  intereft  was  fixed  at  10/, 
per  cent-  per  annitm  :  which  the  ftatute  13  Eliz.  c.  8.  cpn-; 
firms  ;  and  ordains,  that  all  brokers  (hall  be  guilty  of  a, 
praemunire  thzt  tranfacV  any  contracts  for  more,  and  the 
iecurities  themfelves  lliall  be   void.     The  ftatute  21  Jac.  I.. 


(c)  Sec  Vol.  I.  pag.  317.  Beccsr.    (e)  Beccar.  ch.  34. 
^1.  ^3-  •,  (0  Sec  Vol.  II.  pag.  455,  &c. 

U\j  Sec  Vol.  II.  pag.  481,  481. 
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c.  17.  reduced  Intereft  to  eight  per  cent ;  and  it  having  been 
lowered  in  1650,  during  the  ufurpation,  to  fix  per  centy  the 
fame  reduction  was  re-ena£led  after  tbe  reftoration  by  Ita- 
tute  12  Car.  11.  c.  13.  and,  laftly,  the  ftatute  12  Ann.  ft.  2. 
c.  16.  has  reduced  it  to  fi\Q  per  cent.  Wherefore  not  only 
all  contrails  for  taking  more  are  in  themfelves  totally  void, 
but  alfo  the  lender  fhall  forfeit  treble  the  money  borrowed. 
Alfo  if  any  fcrivener  or  broker  takes  more  than  five  fhillings 
per  cent,  procuration-money,  or  more  than  twelve-pence: 
for  making  a  bond,  he  fhall  forfeit  20  /.  with  cofts,  and  fl»ali 
AifFer  imprifonment  for  half  a  year. 

5.  Cheating  is  another  offence,  more  immediately  a- 
.gainft  public  trade  j  as  that  cannot  be  carried  on  without  a, 
pundlilious  regard  to  common  honefty,  and  faith  bctweeri 
man  and  man.  Hither  therefore  may  be  referred  that  pro- 
digious multitude  of  ftatutes,  which  are  made  to  prevent 
deceits  in  particular  trades,  and  which  are  chiefly  of  ufe  a- 
mong  the  traders  themfelves.  For  fo  cautious  has  the  legif- 
lature  been,  and  fo  thoroughly  abhors  all  indiredl  practices, 
that  there  is  hardly  a  confiderable  fraud  incident  to  any 
branch  of  trade,  but  what  is  reftrained  and  puniflied  by 
fome  particular  ftatute.  The  offence  alfo  of  breakin<-^  the 
affize  of  bread,  or  the  rules  laid  down  by  law,  and  particu- 
larly by  ftatute  31  Geo.  II.  c.  29.  and  3  Geo.  III.  c.  11.  for 
afcertaining  its  price  in  every  given  yuantity,  is  reducible  to 
this  head  of  cheating  :  as  is  likewife  in  a  peculiar  manner 
the  offence  of  felling  by  falfe  iveights  and  meajiires  ;  the 
ftandard  of  which  fell  under  our  confideration  in  a  former 
volume  (g).  The  punifliment  of  bakers  breaking  the  aflize, 
was  antiently  to  ftand  in  the  pillory,  by  ftatute  51  Hen.  III. 
ft.  6.  and  for  brewers  (by  the  fame  ad)  to  ftand  in  the  tum- 
brel or  dungcart  (h)  :  which,  as  we  learn  from  domefJ.iy- 
book,  was  the  punifliment  for  knaviffi  brewers  in  the  city 
of  Chefter  fo  early  as  the  reign  of  Euward  the  conf'iro'-. 
**  Malam  cervifiamfacicnSy  in  cathedra ponebaturjler cons  (i)". 


(g)  See  Vol.  I.  pag.  174.  (i)  Seld.  tit.  of  hon.  b,  1.  c.  s.  •S  j. 

(hj  3lnrt.  J 19.  ^  ^ 
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But  now  the  general  puni(hment  for  all  frauds  of  this  kind, 
if  indicled  (as  they  may  be)  at  common  law,  is  by  fine  and 
tmprifonment :  though  the  eaficr  and  more  ufual  way  is  by 
levying  on  a  fummary  convi6lion,  by  diftrefs  and  fale,  thd 
foifcitures  impofed  by  the  feveral  a6ls  of  parliament.  Laft- 
ly,  any  deceitful  practice,  in  cozening  another  by  artful 
means,  whether  in  matters  of  trade  or  otherwife,  as  by 
phying  with  falfe  dice,  or  the  like,  is  punifliable  with  fine, 
impriforvment,  and  pillory  (k).  And  by  the  ftatutes  33  Hen, 
VlII.  c.  I.  and  30  Geo.  II.  c.  24.  if  any  man  defrauds  ano- 
ther of  any  valuable  chattels  by  colour  of  any  falfe  token, 
counterfeit  letter,  or  falfe  pretence,  or  pawns  or  difpofes  of 
another's  goods  without  the  confent  of  the  owner,  he  Ihall 
fuffer  fach  punifliment  by  imprifonment,  fine,  pillory,  tranf- 
portation,  whipping,  or  other  corporal  pain,  as  the  court 
fhall  direa. 

6.  The  offence  o{  forejlalling  the  market  Is  alfo  an  of- 
fence againfl  public  trade.  This,  which  (as  well  as  the 
two  following)  is  alfo  an  offence  at  common  law  (1),  is  de- 
fcribed  by  ftatute  ^  ti  G  Edw.  VI.  14.  to  be  the  buying  or 
contrafting  for  any  merchandize  or  viftual  coming  in  the 
way  io  market-,  or  diffuading  perfons  from  bringing  their 
goods  or  provifions  there;  or  perfuading  them  to  enhance 
the  price,  when  there:  any  of  which  pradlices  make  the 
market  dearer  to  the  fair  trader. 

7.  Regrating  is  defcrlbed  by  the  fitme  flatute  to  be  the 
buying  of  corn,  or  other  dead  victual,  in  any  market,  and 
felling  it  again  in  the  fame  market,  or  within  four  miles  of 
the  place.  For  this  alfo  enhances  the  price  of  the  provi- 
fions,  as  every  fuccelTive  feller  mult  have  a  fuccefTive  profit. 

8.  Engrossing,  by  the  fame  flatute,  is  the  getting  into 
one*s  pofTcirion,  or  buying  up  of  corn  or  other  dead  victuals, 
with  intent  to  fell  them  again.  This  mufl  of  courfe  be  inju- 
rious to  the  public,  by  putting  it  in  the  power  of  one  or  two 
rich  men  to  raifc  the  price  of  provifiona  at  their  own  dif- 

(k)  I  IlAwk.  r.  C  i83.  (1)  1.  Kawk.  P.  C.  135. 
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cretion.  And  the  penalty  for  thefe  three  oflencts  by  thi* 
ftatute  (which  is  the  laft  that  hath  been  made  concerninj* 
them)  is  the  forfeiture  of  the  goods  or  their  value,  and  two 
months  imprifonment  for  the  firft  offence  ;  double  value  nn<i 
fix  months  imprifonment  for  the  fecond  •,  and,  for  the  third, 
the  offender  ihall  forfeit  all  his  goods,  be  fet  in  the  pillory, 
and  imprifoned  at  the  king's  pleafure.  Among  the  Piomani: 
thefe  offences,  and  other  male-praQices  to  raife  the  price  of 
provifions,  were  punifhed  by  a  pecuniary  mul£V.  "  Poena 
*'  viginti  aureonim  ftatuititr  adverfus  euniy  qui  contra  anno^ 
*'  nam  fecerity  focietatemve  coierit  quo  annona  cdrior 
»>^(m)." 

9.  Mo-NOPOLIES  are  much  the  fame  offence  in  otheff 
branches  of  trade,  that  ingroffmg  is  in  provifions  :  being  a. 
licence  or  priviledge  allowed  by  the  kipg  for  the  fole  buy- 
ing, and  felling,  making,  working,  or  uGng,  of  any  thing 
whatfoever  ;  whereby  the  fubjedl  in  general  is  reftrained. 
from  that  liberty  of  manufacturing  or  trading  which  be  had 
before  (n).  Thefe  had  been  carried  to  an  enormous  height 
during  the  reign  of  queen  Elizabeth  ;  and  were  heavily  com- 
plained of  by  fir  Edward  Coke  (o),  in  the  beginning  of  the 
reign  of  king  James  the  firft :  but  were  in  great  mcafurc 
remedied  by  ftatute  21  Jac  I.  c.  3.  which  declares  fuch 
monopolies  to  be  contrary  to  law  and  void ;  (except  as  to 
patents,  not  exceeding  the  grant  of  fourteen  years,  to  the 
authors  of  new  inventions  -,)  and  monopolifts  are  punifhed 
with  the  forfeiture  of  treble  damages  and  double  cofts,  to 
thofe  whom  they  attempt  to  difturb  ;  and  if  they  procure 
any  action,  brought  againft  them  for  thefe  damagas,  to  be 
ftayed  by  any  extrajudicial  order,  other  than  of  the  court 
wherein  it  is  brought,  they  incur  ihtptmhiesoi  praemumrc. 
Combinations  alfo  among  vi6tualers  or  artificers,  to  raife 
the  price  of  provifions,  or  any  commodities,  or  the  rate  of 
labour,  au^  in  many  cafes  feverely  punifhed  by  particular 
(tatutes ;  and,  in  general,  by  ftatute  2  and  3  Edw.  VI.  c. 
15.  with  the  forfeiture  of  10/.  or  twenty  d;'ys  imprifon- 
ment, with  an  allowance  of  only  bread  and   water,  for  the 

(in)  Ff.  48.  IX.  z.  (0)  3  Inft.  i8i. 

(n>i  iiawk.  P.C.  aji. 
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iSr{l  ofFence  ;  20  /.  or  the  pillory,  for  the  fecond ;  and  40  /, 
for  the  third,  or  elfe  the  pillory,  lofs  of  one  ear,  and  perpe- 
tual infamy.  In  the  fame  manner,  by  a  conftitution  of  the 
emperor  Zeno  (p),  all  monopolies  and  combinations  to  keep 
up  the  price  of  merchandize,  provifions,  or  workmanfliip, 
were  prohibited  upon  pain  of  forfeiture  of  goods  and  perpe- 
tual banilhment. 

10.  To  exercife  a  trade  in  any  town,  without  having  pre-, 
vioufly  ferved  as  an  apprentice  for  feven  years  (q),  is  looked 
upon  to  be  detrimental  to  public  trade,  upon  the  fuppofed 
want  of  fufficient  Ikill  in  the  trader*,  and  therefore  is  pu- 
nifhed  by  ftatute  5  Eliz»  c.  4.  with  the  forfeiture  of  forty 
fliillings  by  the  month. 

11.  Lastly,  to  prevent  the  deflru£lion  of  our  home  ma- 
nufa^lures,  by  tranfporting  mid  /educing  our  artijis  to  fettle 
abroad,  it  is  provided  by  ftatute  5  Geo.  I.  c.  27.  tbatfuch  as 
fo  entice  or  feduce  them  fhall  be  fined  100  /.  and  be  impri- 
foned  three  months  ;  and  for  the  fecond  ofFence  fliallbe  fined 
at  difcretion,  and  be  impiifoned  a  year  :  and  the  artificers, 
fo  going  into  foreign  countries,  and  not  returning  within  fix 
months  after  warning  given  them  by  the  Britilh  embafiador 
where  they  refide,  fhall  be  deemed  aliens,  and  forfeit  all 
their  lands  and  goods,  and  fhall  be  incapable  of  any  legacy 
or  gift.  By  ftatute  23  Geo.  II.  c.  13.  the  feducers  incur, 
for  the  firft  ofFence,  a  forfeiture  of  500  /.  for  each  artificer 
contracted  with  to  be  fent  abroad,  and  imprifonment  for 
twelvemonths-,  and  for  the  fecond,  1000/.  and  are  liable 
to  two  years  imprifonment :  and  if  any  perfon  exports  any 
tools  or  ute^sfils  ufed  in  the  filk  or  wookn  manufatlures,  he 
forfeits  the  fame  and  200  /.  and  the  captain  of  the  fhip  (ha- 
ving knowledge  thereof)  100  /.  and  if  any  captain  of  a  king's 
fhip,  or  officer  of  the  cufloms,  knowingly  fufFers  fuch  ex- 
portation, he  forfeits  10©/.  and  his  employment  j  and  is  for 
Cver  madcvincapable  of  bearing  any  public  oiTice. 

(p)  Cod.  4.  5p,  I.  (q)  See  Vol.  Lpatr.  417. 
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Chapter    the   thirteenth. 


Of  offences  against  the  PUBLIC   HEALTH, 
AND  the  public  police  or  OECONOMY. 


THE  fourth  fpecies  of  offences,  more  efpeclally  affect- 
ing the  commonwealth,  are  fuch  as  are  agalnfl;  the 
public  health  of  the  nation  ;  a  concern  of  the  higheft  import-' 
ance,  and  for  the  prefervation  of  wlJch  there  are  in  many 
countries  fpecial  magiftrates  or  curators  appointed. 

I.  The  firft  of  thefe  offences  is  a  felony;  but,  by  the 
bleffmg  of  providence  for  more  than  a  century  pad,  inca- 
pable of  being  committed  in  this  nation.  For  by  (tatute  i 
Jac.  I.  c.  31.  it  is  enacted,  that  if  any  perfon  infe£ted  with 
the  plague,  or  dwelling  in  any  infe£led  houfe,  be  command- 
ed by  the  mayor  or  conflable,  or  other  head  ollieer  of  his 
town  or  vill,  to  keep  his  houfe,  and  fliali  venture  to  difobey 
it ;  he  may  be  inforced,  by  the  watchmen  appointed  on  fucli 
melancholy  occafions,  to  obey  fuch  necelfary  command: 
and,  if  any  hurt  enfue  by  fuch  inforcement,  the  watchmen 
are  thereby  indemnified.  And  farther,  if  fuch  perfon  fo 
commanded  to  confine  himfelf  goes  abroad,  and  converfes,  . 
in  company,  if  he  has  no  plague  fore  upon  him,  he  (hall  be.<> 
punilhed  as  a  vagabond  by  whipping,  and  be  bound  to  his 
good  behaviour:  but  if  he  has  any  infe£lious  fore  upon  hirii 
uncured,  he  then  fhall  be  guilty  of  felony.  By  the  ftatute 
26  Geo.  II.  c.  6.  (explained  and  amended  by  29  Geo.  II. 
c.  8.)  the  method  of  performing  qiiarcntinCf  or  forty  days 
Vol.  IV*  -  L  probation, 
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probation,  by  fliips  coming  from  infefted  countries,  is  put 
in  a  much  more  regular  and  effectual  order  than  formerly  j 
and  mafters  of  fliips,  coming  from  infedled  places,  and  dif- 
obeying  the  directions  there  given,  or  having  the  plague  on 
board  and  concealing  it,  are  guilty  of  felony  .without  be- 
nefit of  clergy.  The  fame  penalty  alfo  attends  perfons 
efcaping  from  the  lazarets^  or  places  wherein  quarentine  is 
to  be  performed ;  and  oilicers  and  watchmen  neglecting 
their  duty ;  and  perfons  conveying  goods  or  letters  from 
flaps  performing  quarentine. 

2.  A  SECOND,  but  much  inferior,  fpecies  of  offence  a- 
gainfl  public  health  is  the  felling  oiunijuholfome  provifions. 
To  prevent  which  the  ftatute  51  Hen.  III.  ft.  6.  and  the 
ordinance  for  breakers,  c.  7.  prohibit  the  fale  of  corrupted 
wine,  contagious  or  unwholfome  flcfh,  or  flefh  that  is  bought 
of  a  jew ;  under  pain  of  amercement  for  the  firft  offence,  pil- 
lory for  the  fecoud,  f;ae  and  imprifonment  for  the  third,  and 
abjuration  of  the  town  for  the  fourth.  And  by  the  ftatute 
12  Car.  II.  c.  25.  §  1 1,  any  brewing  or  adulteration  of  wine  is 
punifhed  with  the  forfeiture  of  loc/,  if  done  by  the  wholefale 
merchant ;  and  40/,  if  done  by  the  vintner  or  retale  trader. 
Thefe  are  all  the  offences  which  may  properly  be  faid  to  re- 
fpe£t  the  public  health. 

V.  The  laft  fpecies  of  offences  which  efpecially  afTc£t  the 
commonwealth  are  thofe  againft  the  public ^o//V^  and  oeco^ 
nomy.  By  the  public  police  and  oeconomy  I  mean  the  due 
regulation  and  domeflie  order  of  the  kingdom  :  whereby  the 
individuals  pf  the  ftate,  like  members  of  a  well  governed  fa- 
mily, are  bound  to  conform  their  general  behaviour  to  the 
rules  of  propriety,  good  neighbourhood,  and  good  manners; 
and  to  be  decent,  induftrious,  and  inoffenfive  in  their  refpec- 
tive  ftations.  This  head  of  offences  muft  therefore  be  very 
mifcellaneous,  as  it  comprizes  all  fuch  crimes  as  efpecially 
affe£t  public  fociety,  and  are  not  comprehended  under  any  of 
the  four  preceding  fpecies.  Thefe  amount,  fome  of  them  to 
felony,  and  others  to  mifdemefnors  only.  Among  the  for- 
mer are, 

I.  The 
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',.-,ni    .' 
I.  The  offence  of  clandejline  marriages  :   for  by  tne  fta- 

tute  26  Geo.  II.  c.  33.  i.  To  folemnize  marriage  in  any 
other  place  befides  a  church,  or  public  chapel  wherein 
banns  have  been  ufually  publifhed,  except  by  licence  from 
the  archbiihop  ; — and,  2.  To  folemnize  marriage  in  fuch 
church  or  chapel  without  due  publication  of  banns,  or  li- 
cence obtained  from  a  proper  authority  -, — do  both  of  thena 
not  only  render  the  marriage  void,  but  fubjedl:  the  perfon 
folemnizing  it  to  felony,  punifiied  by  tranfportation  for 
fourteen  years  :  as,  by  three  former  ftatutes  (a),  he  and  his 
affiflants  wdre  fubjed  to  a  pecuniary  forfeiture  of  100  /.  3. 
To  make  a  falfe  entry  in  a  marriage  regifler ;  to  alter  it  when 
made;  to  forge,  or  counterfeit,  fuch  entry,  or  a  marriage 
licence,  or  aid  and  abet  fuch  forgery ;  to  utter  the  fame 
as  true,  knowing  it  to  be  counterfeit ;  or  to  deftroy  or  pro- 
cure the  dcflru6lion  of  any  regifler,  in  order  to  vacate  any 
marriage,  or  fubje6l  any  perfon  to  the  penalties  of  this  adl  ^ 
all  thefe  offences,  knowingly  and  wilfully  committed,  fubjedt 
the  party  to  the  guilt  of  felony,  without  benefit  of  clergy. 

.Another  felonious  offence,  with  regard  to  this  holy 
eftate  of  matrimony,  is  what  our  law  corruptly  calls  biga" 
my  :  which  properly  fignifies  being  twice  married,  bur  with 
us  is  ufed  as  fynonymous  to  polygarnyy  or  having  a  plurality 
of  wives  at  once(b).  Such  fecond  marriage,  living  the 
former  hulband  or  wife,  is  fimply  void,  and  a  mere  nullitVj 
by  the  ecclefiaftical  law  of  England  :  and  yet  the  leglflature 
has  thought  it  juft  to  make  it  felony,  by  reafon  of  its  being 
fo  great  a  violation  of  the  public  oeconomy  and  decency  of 
a  well  ordered  ftate.  For  polygamy  can  never  be  endured 
under  any  rational  civil  eftablifhment,  whatever  fpecious 
reafons  hiay  be  urged  for  it  by  the  eaftern  nations,  the  falla- 
cioufnefs  of  which  has  been  fully  proved  by  many  fenfible 
writers:  but  in  northern  countries  the  very  nature  of  the 
climate  fecms  to  reclaim  againft  it  •,  it  never  having  obtain- 
ed  in   this  part  of   the  world,  even  from    the  time  of  our 

(a)  6  and  7  W.  III.  c.  (5.  7  and  8  W.  III.       (b)  3  Infl.  83. 
c.  3 J.  10  Ann.  c.  ig.  §  ijtf. 
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German  anceftors  j  who,  as  Tacitus  informs  us  (c),  "  prope 
*''  foil  barbaronwi  Jingulis  uxoribus  contenti  fiitit."  It  is 
therefore  puniflied  hy  the  laws  both  of  antient  and  modern 
Sweden  with  death  (d).  And  with  us  in  England  it  is  en- 
acted by  ftatute  i  Jac.  I.  c.  11.  that  if  any  pcrfon,  being 
married,  do  afterwards  marry  again,  the  former  hufband  or 
wife  being  alive,  it  is  felony;  but  within  the  benefit  of 
clergy.  The  firft  wife  in  this  cafe  fhall  not  be  admitted  as 
an  evidence  againfi;  her  hufband,  becaufe  {he  is  the  true 
wife ;  but  the  fecond  may,  for  flie  is  indeed  no  wife  at 
all  (e)  j  and  fo,  vice  verja^  of  a  fecond  hufband.  This  a£b 
makes  an  exception  to  five  cafes,  in  which  fuch  fecond  mar- 
riage, though  in  the  three  firft  it  is  void,  is  yet  no  felony. 
I.  Where  either  party  hath  been  continually  abroad  {or  {e- 
ven  years,  whether  the  party  in  England  hath  notice  of  the 
other's  being  living  or  no.  2.  Where  either  of  the  parties 
hath  been  abfent  from  the  other  feven  years  within  this 
kingdom,  and  the  remaining  party  hath  had  no  notice  of 
the  other's  being  alive  within  that  time.  3.  Where  there 
is. a  divorce  or  feparation  a  men/a  et  thoro  by  fentence  in  the 
ecclefiaftical  court.  4.  Where  the  firft  marriage  is  declared 
abfolutely  void  by  any  fuch  fentence,  and  the  parties  loofed 
a  vinculo.  Or,  5.  Where  either  of  the  parties  was  under 
the  age  of  confent  at  the  time  of  the  firft  marriage :  for 
an  fuch  cafe  the  firft  marriage  was  voidable  by  the  difagree- 
ment  of  either  party,  which  this  fecond  marriage  very  clear- 
ly amounts  to.  But,  if  at  the  age  of  confent  the  parties 
had  agreed  to  the  marriage,  which  completes  the  contract, 
and  is  indeed  the  real  marriage ;  and  afterwards  one  of 
them  fhould  marry  again  •,  I  fhould  apprehend  that  fuch 
fecond  marrii-.ge  would  be  within  the  reafon  and  penalties 
of  the  act. 

3.  A  THIRD  fpecies  of  felony  againft  the  good  order  and 
oeconomy  of  the  kingdom,  is  by  idle  foldiers  and  mariners 
ivandering  about  the  realm,  or  perfons  pretending  fo  to  be, 

(c)  de  n:or.  Germ.  i3.  (e)  i  Hal  P.  C.  693. 

(d)  Stlernh.  dc  jure  Sueon,  /.  3.  c.  2. 
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and  abufing  the  name  of  that  honourable  profcflion  (f). 
Such  a  one,  not  having  a  tellimonial  or  pafs  from  a  juflice 
of  the  peace,  limiting  the  time  of  his  paflage  5  or  exceed- 
ing the  time  limited  for  fourteen  days,  unlefs  he  falls  fick  ; 
or  forging  fuch  teftimonialj  is,  by  Itatute  39  Eliz.  c.  17. 
made  guilty  of  felony,  \vithout  benefit  of  clergy.  This 
fanguinary  law,  though  in  practice  defervedly  antiquated, 
flill  remains  a  difgrace  to  our  ftatute-book  :  yet  attended 
with  this  mitigation,  that  the  offender  may  be  delivered,  if 
any  honeft  freeholder  or  other  perfon  of  fubflance  will  take 
him  into  his  fervice,  and  he  abides  in  the  fame  for  one  year; 
unlefs  licenced  to  depart  by  his  employer,  who  in  fuch  cafe 
fhall  forfeit  ten  pounds. 

4.  Outlandish  perfons  calling  then\(dvss Egyptians  or 
gypfies^  are  another  objg£l  of  the  feverity  of  fome  of  our 
unrepealed  llatutes.  Thefe  are  a  ftrange  kind  of  common- 
wealth among  themfelves  of  wandering  impoftors  and  jug- 
glers, who  made  their  firft  appearance  in  Germany  about 
the  beginning  of  the  fixteenth  century,  and  have  fince  fpread. 
themfelves  all  over  Europe.  Munfter,  it  is  true  (g),  who 
is  followed  and  relied  upon  by  Spelman  (h),  fixes  the  time 
of  their  firft  appearance  to  the  year  141 7  ;  but,  as  be  owns, 
that  the  firft  whom  he  ever  faw  were  in  1524,  it  is  proba- 
bly an  error  of  the  prefs  for  1517  :  efpecially  as  other  hif- 
torians  (j)  inform  us,  that  when  fultan  Selira  conquered 
Egypt,  in  the  year  151 7,  feveral  of  the  natives  refufed  to 
fubmit  to  the  Turklfli  yoke ;  but,  being  at  length  fubdued 
and  baniftied,  they  agreed  to  difperfe  in  fmall  parties  all 
over  the  world,  where  their  fuppofed  fkill  in  the  black  art 
gave  them  an  univerfal  reception,  in  that  age  of  fiiperftition 
and  credulity.  In  the  compafs  of  a  very  few  years  they 
gained  fuch  a  number  of  idle  profelytes,  (who  imitated 
their  language  and  complexion,  and  betook  themfelves  to 
the  fame  arts  of  chiromancy,  begging,  and  pilfering)  that 
Lhey  became  troublefome  and  even  formidable  to  moft  of 


(f)  3  Inft.  8j.  (h)  Ghjf.  193. 

il)  Cofmogr.  I.  3.  (j)  Mod.  Univ.  Plift.  xliii.  171. 
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the  dates  of  Europe.  Hence  they  were  expelled  from  France 
jn  the  year  1560,  and  from  Spain  in  1591(1).  And  the 
government  in  England  took  the  alarm  much  earlier  :  for 
in  1530,  they  are  defcribed  by  flatute  22  Hen.  VIII.  c.  10. 
«s  "  outlandifh  people,  calling  themfelves  Egyptians,  ufing 
*' no  craft  nor  feat  of  merchandize,  who  have*  come  into 
*•  this  realm,  and  gone  from  fhire  to  fhire  and  place  to  place 
*'  in  great  company,  and  ufed  great,  fubtil,  and  crafty  means 
*'  to  deceive  the  people  ;  bearing  them  in  hand,  tl>at  they 
*'  by  palmeftry  could  tell  mens'  and  womens'  fortunes  ;  and 
*'  fo  many  times  by  craft  and  fubtiky  have  deceived  the 
*•  people  of  their  money,  and  alfo  have  committed  many 
*'  heinous  felonies  and  robberies."  Wherefore  they  arc 
dire(5led  to  avoid  the  realm,  and  not  to  return  under  pain  of 
imprifonment,  and  forfeiture  of  their  goods  and  chattels  ; 
and,  upon  their  trials  for  any  felony  which  they  may  have 
committed,  they  {hall  not  be  intitled  to  a  jury  de  medietate 
linguae.  And  afterwards,  it  is  enabled  by  ftatutes  i  &  2 
Ph.  &  M.  c.  4.  and  5  Eliz.  c.  20.  that  if  any  fuch  perfons 
fhall  be  imported  into  this  kingdom,  the  importer  (hall 
forfeit  40  /.  And  if  the  Egyptians  themfelves  remain  one 
month  in  this  kingdom  ;  or  if  any  perfon,  being  fourteen 
years  old,  (whether  natural  born  fubjeft  or  ftranger)  which 
hath  been  feen  or  found  in  the  fellowfhip  of  fuch  Egyptians, 
or  which  hath  difguifed  him  or  herfelf  like  them,  fhall  re- 
main in  the  fame  one  month,  at  one  or  feveral  times  j  it  is 
felony  without  benefit  of  clergy :  and  fir  Matthew  Hale 
informs  us  (k),  that  at  one  Suffolk  affifes  no  lefs  than  thir- 
teen gypfies  were  executed  upon  thefe  ilatutes,  a  few  years 
before  the  refloralion.  But  to  the  honour  of  our  national 
humanity,  there  are  no  inflances  more  modern  than  this^ 
of  carrying  thefe  laws  into  practice. 

5.  Xo  defcend  next  to  offences,  whofe  puniOiment  is 
■fiiort  of  death.  Commomiuijances  zxt  ■&  fpccics  of  offences 
againil  the  public  order  and  oeconomical  regimen  of  the 
ilate  i  being  either  the  doing  of  a  thing  to  the  annoyance 

(i)  Dufrcfne.  QloJJ.  I.  200.  (k)  i  Hal.  P.  C.  671. 
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of  all  the  king's  fubje£ls,  or  the  negle<Sling   to  do  [a  thing 
which  the  common  good  requires  (1).  .  The  nature  of  com- 
mon nuifances,  and  their  diflinction  from  private  nuifances, 
were   explained   in  the  preceding    volume  (m)j    when    wc' 
confidered  more  particularly  the  nature  of  the   private  fort, 
as  a  civil  injury  to  individuals.     I  (hall   here  only  remind 
the  ftudent,  that  common  nuifances  are   fuch   inconvenient 
or  troublefome  offencesj  as  annoy  the  whole  community   in 
general,  and  not  merely  fome  particular  perfon  ;   and  there- 
fore are  indidlable  only,   and  not  actionable;   as  it  would  bs 
unreafonable  to  multiply  fuits,  by  giving  every   man  a  fepa- 
rate  right  of  a6lion,   for   what   damnifies  him  in  common 
only  with  the  reft  of  his  fellow-fubjecls.     Of  this   nature 
are,  i.  Annoyances  in  hig.hwaysy  bridges,  and  public  rivers, 
by  rendering  the  fame  inconvenient  or  dangerous  to   pafs  : 
either   pofitively,  by  aftual  obftruflion ;  or  negatively,  by- 
want  of  reparations.     For  both  of  thefe,   the  perfon  fo  ob- 
ftru(3:ing,    or  fuch  individuals  as  are   bound  to  repair  and 
cleanfe  them,  or  (in  default  of  thefe  laft)  the  parifli  at  large, 
may  be  indi£ted,  diftreined  to  repair  and  amend  them,   and 
in  fome  cafes  fined.     And  a  prefentment  thereof  by  a  judge 
of  aflife,  <bc.  or  a  juftice  of  the  peace,  fhall  be  in  all  refpe£ls 
equivalent  to  an  indi£lment  (n).     Where  there   is  an  houfe 
erecled,  or  an  inclofure  made,  upon  any  part  of  the  king's 
demefnes,   or  of  an  highway,   or  common  ftreer,  or  public 
water,   or  fuch  like  public  things,    it  is  properly  called  a 
furprqfiure  (o).      2.  AH  thofe  kinds  of  nuifances,   (fuch    as 
offenfive  trades  and  manufactures)    which   vsrhen    injurious 
to  a  private  man  are  aftionable,  are,  when  detrimental  to 
the  public,  punifhable  by  public  profecution,    and  fubjeft 
to  fine  according  to  the   quantity  of  the  mifdemefnor :  and 
particularly  the  keeping  of  hogs  in  any  city  or  market  town 
is  indictable  as  a  public  nuifance  (p).     3.  All  diforderly  inns 
or  ale-houfes,   bavjdy-houfes,  gaming-houfeSy  Jicige-plays  unli- 
cenced,  booths  and  ftages   for   rope-dancers,   mountebanks, 

(1)  I  Hawk.  p.  C.  19^.  (o)  Co.  Litt.  177.  from  the  French 

(in)'Vol.  III.  pag.  zi(5.  /icvr/m;,  an  inclofure. 

(o)  Stat.  7  Geo.  III.  c.  41.  (p)  Salk.  4<!c- 
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and  the  like,  are  public  nuifances,  and  may  upon  indift- 
ment  be  fupprefled  and  fined  (q).  Inns,  in  particular,  be- 
ing intended  for  the  lodging  and  receipt  of  travellers,  may 
be  indi£led,  fupprefled,  and  the  inn-keepers  fined,  if  they 
refufe  to  entertain  a  traveller  without  a  very  fufficient  caufe: 
for  thus  to  fruftrate  the  end  of  their  inftitution  is  held  to  be 
diforderly  behaviour  (r).  Thus  too  the  hofpitable  laws  of 
Norway  punifli,  in  the  fevered  degree,  fuch  inn-keepers  as 
refufe  to  furnlfh  accommodations  at  a  juft  and  reafonable 
price  (f).  4.  By  ftatute  10  &  11  W.  III.  c.  17.  all  lotteries 
are  declared  to  be  public  nuifances,  and  all  grants,  patents, 
or  licences  for  the  fame  to  be  contrary  to  law.  5.  Cottages 
are  held  to  be  common  nuifances,  if  ere£led  fingly  on  the 
wafte,  being  harbours  for  thieves  and  other  idle  and  diifo- 
!ute  perfons.  Therefore  it  is  ena'£led  by  ftatute  31  Eliz. 
c.  7.  that  no  perfon  {hall  ere£l  a  cottage,  unlefs  he  lays  to 
it  four  acres  of  freehold  land  of  inheritance  to  be  occupied 
therewith,  on  pain  to  forfeit  to  the  king  10  /.  for  its  erec- 
tion, and  40 J",  per  month  for  its  continuance:  and  no  own- 
tx  or  occupier  of  a  cottage  fhall  fufFer  any  inmates  therein, 
or  more  families  than  one  to  inhabit  there,  on  pain  to  forfeit 
10  s.  per  month  to  the  lord  of  the  leet.  This  feems,  upon 
our  prefent  more  enlarged  notions,  a  hard  and  impolitic  law  ; 
depriving  the  people  of  houfes  to  dwell  in,  and  confequent- 
ly  preventing  the  populoufnefs  of  towns  and  parifties : 
which,  though  it  is  generally  endeavoured  to  be  guarded 
againfl,  through  a  fatal  rural  policy,  (being  fometimes, 
when  the  poor  are  ill-managed,  an  intolerable  hardfliip) 
vet,  taken  In  a  national  view,  and  on  a  fuppofition  of  pro- 
per induftry  and  good  parochial  government,  is  a  very  great 
advantage  to  any  kingdom.  But  indeed  this,  like  moft  o- 
j4:her  rigid  or  inconvenient  laws,  is  rarely  put  in  execution. 
6.  The  making  and  felling  oi  firewerks  and  Jqidhsy  or 
throwing  them  about  in  any  ftreet,   is,  on   account  of  the 

(q)  I  Hawk.  P.  C.  198.  aij.  (f)  St.ernh.  dc jure  Sucon.  1. 1.  c.  9. 

\v)  I  Kavvk.  P.  C.  zi5. 
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danger  that  may  enfue  to  any  thatched  or  timher  buIlHlrigs, 
declared  to  be  a  common  nuifance,  by  ftatute  9  &  10  W.  III. 
c.  7.  and  therefore  is  punifliable  by  fine.  7.  Eavcs-droppers, 
or  fuch  as  liften  under  walls  or  windows,  or  the  eaves  of  a 
houfe,  to  hearken  after  difcourfe,  and  thereupon  to  frame  flan- 
derous  and  mifchievous  tales,  are  a  common  nuifance,  and  pre- 
fentable  at  the  court-Iect  (s) :  or  are  indi£bable  at  the  feffions, 
and  punifhable  by  fine  and  finding  furetiesfor  their  good  be- 
haviour (t).  8.  Laftly,  a  common  fcold,  commimis  rixatrix,  (for 
our  law-latin  confines  it  to  the  feminine  gender)  is  a  public 
nuifance  to  her  neighbourhood.  For  which  offence  flie  may 
be  indidled  (u) ;  and,  if  convicted,  fliall  (w)  be  fentenced  to 
be  placed  in  a  certain  engine  of  corre£lion  cabled  the  trebuc- 
kct,  caftigatory,  or  clicking  flool,  which  in  the  Saxon  lan- 
guage fignifies  the  fcolding  llool ;  though  now  it  is  frequent- 
ly corrupted  into  ducking  ftool,  becaufe  the  refidue  of  the 
judgment  is,  that,  when  fhe  is  fo  placed  therein,  fhe  fhall  be 
plunged  in  the  water  for  her  punifiiment  (x). 

6.  Idleness  in  any  perfon  whatfoever  is  alfo  a  high  of- 
fence againfl  the  public  ceconomy.  In  China  it  is  a  maxim, 
that  if  there  be  a  man  who  does  not  work,  or  a  woman 
that  is  idle,  in  the  empire,  fomebody  mull  fufFer  cold  or 
hunger  :  the  produce  of  the  lands  not  being  more  than  fuf- 
fxcient,  with  culture,  to  maintain  the  inhabitants ;  and 
therefore,  though  the  idle  perfon  may  fhift  off  the  want 
from  himfelf,  yet  it  muft  in  the  end  fall  fomewhere.  The 
court  alfo  of  Areopagus  at  Athens  punifhed  idlenefs,  and 
exerted  a  right  of  examining  every  citizen  in  what  manner 
he  fpent  his  time  j  the  intention  of  which  was  (y),  that  the 
Athenians,  knowing  they  were  to  give  an  account  of  their 
occupations,  (hould  follow  only  fuch  as  were  laudable,  and 
that  there  might  be  no  room  left  for  fuch  as  lived  by  unlaw- 
ful arts.     The  civil  law  expelled  all  flurdy  vagrants  from 


(s)  Kitch.  of  courts,  zo.  (w)  i  Hawk.  P.  C.  ip8.  aoo^ 

(t)  Ihid.     I  Hawk.  P.  C-  131.  (x)  3  Inft.  up. 

(u)  6  Mod.  Z13.  (y)  Valer.  Maxim.  /.  i.  c.  6. 
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the  city  (z)  :  and  in  our  own  law,  all  Idle  perfons  or  vaga- 
bonds, whom  our  antient  llatutes  defcribe  to  be  "  fuch  as 
*•*  wake  on  the  night,  and  fleep  on  the  day,  and  haunt  cuf- 
*^  tomable  taverns,  and  ale-houfes,  and  routs  about ;  and 
**  no  man  wot  from  whence  they  come,  ne  whether  they  go  ;'* 
©r  fuch  as  are  moft -particularly  defcribed  by  ftatute  17  Geo. 
n.  c.  5.  and  divided  into  three  claffes,  iW/(?  and  diforderly  per- 
sons, rogues  and  vagabonds^  and  incorrigible  rogues; all 

»li€fe  are  offenders  againft  the  good  order,  and  blemifhes  in 
the  government,  of  any  kingdom.  They  arc  tliercfore  all 
"|)uniflied,  by  the  ftatute  laft  mentioned  j  that  is  to  fay,  idle 
:and  diforderjy  perfons,  with  one  month's  imprifonment  in  the 
feOufe  of  correftion  ;  rogues  and  vagabonds  with  whipping 
siid  imprifonment  not  exceeding  fix  months  ;  and  incorrigible 
rogues  with  the  like  difcipline  and  confinement,  not  exceed- 
ing two  years  :  the  breach  and  efcape  from  which  confine- 
ment in  one  of  an  inferior  clafs,  ranks  him  among  incorrigi- 
ble rogues ;  and  in  a  rogue  (before  incorrigible)  makes  him  a 
felon,  and  liable  to  be  tranfported  for  feven  years.  Perfons 
harbouring  vagrants  are  liable  to  a  fine  of  forty  fhillings,  and 
to  pay  all  cxpences  brought  upon  the  parifh  thereby  ;  in  the 
fame  manner  as,  by  our  antient  laws,  whoever  harboured  any 
flranger  for  more  than  two  nights,  was  anfwerable  to  the  pub- 
lic for  any  offence  that  fuch  his  inmate  might  commit  (a). 

7.  Under  the  head  of  public  ceconomy  may  alfo  be  pro- 
perly ranked  all  fumptuary  laws  againft  luxury,  and  extrava- 
gant expences  in  drefs,  diet,  and  the  like  j  concerning  the 
general  utility  of  which  to  a  ftate,  there  is  much  controver- 
iy  among  the  political  writers.  Baron  Montefquieu  lays  it 
«lown  (b),  that  luxury  is  neceffary  in  monarchies,  as  in 
France  ;  but  ruinous  to  democracies,  as  in  Holland.  With 
regard  therefore  to  England,  whofe  government  is  com- 
pounded of  both  fpecies,  it  may  ftill  be  a  dubious  queftion, 
how  far  private  luxury  is  a  public  evil  ;  and,  as  fuch, 
.cognizable   by  public   laws.     And   indeed  our   legillatures 


fz)  Nov  9o.  c.  5.  ir.  x.  c.  10.  ieC(.  a. 

.(ii  14^^  Edvt,  c.  1 7.     Rraclon.  /.  3.        (b)  Sp.  L.  b.  7.  c.  1  and  4. 
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have  feveraltlmes  changed  their  fentiments  as  to  this  point: 
for  formerly  there  were  a  muhitude  of  'penal  laws  exifting, 
to  reftrain  excefs  in  apparel  (c) ;  chiefly  made  in  the  reigns 
of  Edward  the  third,  Edward  the  fourth,  and  Henry  the 
eighth,  againft  piked  flioes,  fnort  doublets,  and  long  coats; 
all  of  which  were  repealed  by  flatutc  i  Jac.  I.  c.  25.  But 
as  to  excefs  in  diet,  there  fcill  remains  one  antient  ftatutc 
unrepealed,  10  Edw.  III.  ft.  3.  which  ordains  that  no  man 
fhall  be  ferved,  at  dinner  or  fupper,  with  more  than  two 
courfes,  except  upon  feme  great  holy  days  there  fpecified. 
In  which  he  may  be  ferved  with  three. 

8.  Next  to  that  ci  luxury,  naturally  follows  the  offence 
of  gaming,  which  is  generally  introduced  to  fupply  or  re- 
trieve the  expences  occafioned  by  the  former :  it  being  a 
kind  of  tacit  conftfiion,  that  the  company  engaged  therein 
do,  in  general,  exceed  the  bounds  of  their  refpedive  for- 
tunes ;  and  therefore  they  caft  lots  to  determine  upon  whom 
the  ruin  fhall  at  prefent  fall,  that  the  reft  may  be  faved  a 
little  longer.  But,  taken  in  any  light,  it  is  an  offence  of  the 
moft  alarming  nature ;  tending  by  neceffary  confequence  to 
promote  public  idlenefs,  theft,  and  debauchery  among  thofe 
of  a  lower  clafs:  and,  among  perfons  of  a  fuperior  rank,  it 
hath  frequently  been  attended  with  the  fudden  ruin  and  de- 
folation  of  antient  and  opulent  families,  an  abandoned  pro- 
ftitution  of  every  principle  of  honour  and  virtue,  and  too 
often  hath  ended  in  felf-murder.  To  reftrain  this  pernicious 
vice,  among  the  inferior  fort  of  people,  the  ftatute  33  Hen. 
VIII.  c.  9.  was  made;  which  prohibits  to  all  but  gentle- 
men the  games  of  tennis,  tables,  cajds,  dice,  bowls,  and 
other  unlawful  divcrGons  there  fpecified  (d),  unlefs  in  the 
time  of  Chriftmas,  under  pecuniary  pains  and  imprifonment. 
And  the  fame  law,  and  alfo  the  ftatute  30  Geo.  II.  c.  24. 
infli£l  pecuniary  penalties,  as  well  upon  the  mafter  of  any- 
public  houfe  wherein  fervants  are  permitted  to  game,  as 
upon  the  fervants  themfelves  who  are  found  to  be  gaming 
there.     But   this  is   not   the   principal  ground  of  modern 

(c)  3  In(t.  199.  thrift,   or  ftiove-groat,    cloyfli-cayls, 

(4)  Logettijig  in  the  fields,  flickr      half-bowl,  and  coyting. 
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complaint :  it  is  the  gaming  in  high  life,  that  demands  the 
-attention  of  the  magiftrate;  a  paffion  to  which  every  valu- 
able confideration  is  made  a  facrifice,  and  which  we  feem  to 
have  inherited  from  our  anceftors  the  antient  Germans; 
whom  Tacitus  (e)  defcribes  to  have  been  bewitched  with  the 
fpirit  of  play  to  a  moft  exorbitant  degree.  **  They  addidt 
**  themfelveS,  fays  he,  to  dice,  (which  is  wonderful)  when 
*•  fober,  and  as  a  fcrious  employment ;  with  fuch  a  mad  de- 
**  fsre  of  winning  or  lofing,  that,  when  ftript  of  €very  thing 
<*  elfe,  they  will  flake  at  laft  their  liberty,  and  their  very 
*'  felves.  The  lofer  goes  into  a  voluntary  flavery,  and, 
•*  though  younger  and  flronger  than  his  antagonift,  fuffers 
**  himfelf  to  be  bound  and  fold.  And  this  perfeverance  in  fo 
**  bad  a  caufe  they  call  the  point  of  honour :  ea  eft  in  refrava 
•*  pervicacia,  ipft  fidem  vocant.'"  One  would  almoil  be 
tempted  to  think  Tacitus  was  defcribing  a  modern  Englifli- 
man,  "When  men  are  thus  intoxicated  with  fo  frantic  a  fpi- 
rit, laws  will  be  of  little  avail :  becaufe  the  fame  fjilfe  fenfe 
<yf  honour  that  prompts  a  man  to  facrifice  himfelf,  will  deter 
him  from  appealing  to  the  magiftrate.  Yet  it  is  proper  that 
laws  fhould  be,  and  be  known  publicly,  that  gentlemen  may 
learn  what  penalties  they  wilfully  incur,  and  what  a  confidence 
ihey  repcfe  in  fharpers ;  who,  if  fuccefsful  in  play,  are  cer- 
tain to  "be  paid  with  honour,  or,  if  unfuccefsful,  have  it  in 
their  power  to  be  ftill  greater  gainers  by  informing.  For  by 
itatute  16  Car.  II.  c.  7.  if  any  perfon  by  playing  or  betting 
fhall  Ivofe  more  than  100/.  at  one  time,  he  fhall  not  be  com- 
ffeilible  to  pay  the  fame;  and  the  winner  fliall  forfeit  treble 
the  vain.",  one  moiety  to  the  king,  the  other  to  the  inforrii- 
tr.  The  ftatnte  9  Ann.  c.  14.  enafts,  that  all  bonds  and 
<rv'her  fecurities,  given  for  money  won  at  play,  or  money 
lent  at  the  time  to  play  withal,  fhall  be  utterly  void  ;  that 
ail  mortgages  and  incumbrances  of  lands,  made  upon  the 
fame  conlidcration,  fiiail  be  and  enure  to  the  ufe  of  the  heir 
of  the  nVOrtg^^ger :  that,  if  any  perfon  at  one  time  lofes 
::o/.  at  pl»y,    hs  may  fue  the  winner,  and  recover  it  back 

(t)  de  mor.  Germ.  c.  xa. 
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by  a6"tion  of  debt  at  law  ;  and,  in  cafe  the  lofer  does  not, 
any  other  perfon  may  fue  the  winner  for  trtble  fhe  fum  {o 
loft;  and  the  plaintiff  in  either  cafe  may  examine  the  de- 
fendant himfelf  upon  oath:  and  that  in  any  of  thefg  fuits* 
no  priviledge  of  parliament  (hall  be  allowed.  The  ftatutc 
farther  ena^ls,  that  if  any  perfon  cheats  at  play,  and  at  one 
time  wins  more  than  lo/.  or  any  valuable  thing,  he  may  be 
indi£led  thereupon,  and  fliall  forfeit  five  times  the  value, 
fhall  be  deemed  infamous,  and  fuffer  fuch  cofporai  puniih- 
rnent  as  in  cafe  of  wilful  perjury.  By  feveral  ftatutes  of 
the  reign  of  king  George  II.  (f ),  all  private  lotteries  by 
tickets,  cards,  or  dice,  (and  particularly  the  games  of  faro, 
baffet,  ace  of  hearts,  hazard,  paflage,  roily  polly,  and  all 
other  games  with  dice,  except  baggamon)  are  prohlbheti, 
under  a  penalty  of  200  /.  for  him  that  fhall  ere£l  fuch  lot- 
teries, and  50  /.  a  time  for  the  players.  Public  lotteries,  un- 
lefs  by  authority  of  parliament,  and  all  manner  of  ingenious 
devices,  under  the  denomination  of  falcs  or  otherwife,  which 
in  the  end  are  equivalent  to  lotteries,  were  before  prohibited 
by  a  great  variety  of  ftatutes  (g)  under  heavy  pecuniary  pe- 
nalties. But  particular  c^efcriptions  will  ever  be  lame  and  d('- 
ficient,  unlefs  all  games  of  mere  chance  aie  at  once  prohibi- 
ted ;  the  inventions  of  fliarpers  being  fwifter  than  the  punifii- 
ment  of  the  law,  which  only  hunts  them  from  one  device  to 
another.  The  ftatute  13  Geo.  II.  c.  19.  to  prevent  the  mul- 
tiplicity of  horfe-races,  another  fund  of  gaming,  dirt6l?,  thac 
no  plates  or  matches  under  50  /.  value  fhall  be  run,  upon  pe- 
nalty of  200/.  to  be  paid  by  the  owne«  of  each  horfe  running, 
snd  100/.  by  fuch  as  advertife  the  plate.  By  ftatute  iS  G^o, 
II.  c.  34.  the  ftatute  9  Ann.  is  farther  enforced,  and  fome  de- 
ficiencies fupplied ;  the  forfeitures  of  that  a£l  may  nov/  be  reco- 
vered in  a  court  of  equity ;  and,  moreover,  if  any  man  be  con- 
vifted  upon  information  or  indifliment  of  winning  or  loHng  at 
any  fitting  10/.  or  20/.  within  twenty-four  hours,  he  fhall  forfeit 
five  times  the  fum.     Thus  careful  has  the  le^iflature  been  to 


-t>* 


(f)  12  Geo.  II.   c.  iS.      13  Geo   II.  le?.   8   Geo.  I.  c.   i.   feC\^.    36,    37.  9 
C.  19.      1 8  Geo.  II.  c.  34.  Geo.  I.  c.  19.   fee   4,  5.    6  Geo.  II.  c. 

(g)  to  &  II  W.  III.  c.  17.    9  Ann.  35.   feft.  ip,  30. 
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^      prevent  this  deftruulive  vice  :  which  may  fliew  that  our  laws 
againlt  gaming  are  not  fo  deficient,  as  ourfelves  and  our  ma- 
.giftrates  in  putting  thofe  laws  in  execution*  • 

9.  Lastly,  there  is  another  oiFehce,  To  conftituted  by  a 
variety  of  a£ls  of  parliament,  which  are  fo  numerous  and  fo 
confuted,  and  the  crime  itfelf  of  fo  queflionable  a  nature,  that 
I  ftiall  not  detain  the  reader  with  many  obfervations  theie- 
uponi     And    yet    it   is   an  offence  which  the   fportfmen  of 
Eagland  feem  to  think  of  the  highefl   importance;  and  a 
matter,  perhaps  the  only  one,  of  general  and  national  con- 
cern :  affociations  having  been  formed  all  over  the  kingdom 
to    prevent  its   deftruftive  progrefs.     I  mean  the  offencj^pf 
deflroying  fuch  beafts  and  fowls  as  are  ranked  under  the  de- 
nomination of  game  ;  which,   we  may  remember,   was  for- 
merly obferved  (h),  (upon  the  old  principles  of  the  foreft  law) 
to  be  a  trefpafs  offence  in  all  perfons  alike,  Avho  have  not  au- 
thority from  the  crown  to  kill  game  (which  is  royal  property) 
by  the  grant  of  either  a  free  warren,  or  at  lead  a  manor  of 
their  own.     But  the  laws,   called  the  game  laws,    have  alfo 
infli£led  additional  punifhments  (chiefly  pecuniary)  on  per- 
fons guilty  of  this  general  offence,   unlefs  they  be  people  of 
fuch  rank  or  fortune  as  is  therein  particularly  fpecified.     All 
perfons  therefore,  of  what  property  or  diilindtion  foever,  that 
kill  game  out  of  their  own  territories,  or  even  upon  their  own 
eftates,  without  the  king's  licence  expreffed  by  the  grant  of  a 
franchife,  are  guilty  of  the  firft  original  offence,  of  encroach- 
ing on  the  royal  prerc^ative.     And  thofe    indigent   perfons 
who  do  fo,  without  having  fuch  rank  or  fortune  as   is  gene- 
rally called  a  qualification,  are  guilty  not  only  of  the  original 
offence,  but  of  the  aggravations  alfo,  created  by  the   ftatutes 
for  preferving  the  game  :  which  aggravations  are  fo  feverely 
puniflied,  and  thofe  punifliments  fo  implacably  inflicSled,  that 
the  offence  agalnft  the  king  is  feldom  thought  of,  provided 
the  niiferable  delinquent  can  make  his  peace  with  the  lord  of 
k      the  manor.     This  offence,  thus  aggravated,  I   have  ranked 
un4er  th^  prefent  head,   becaufe  the  only  rational  footing, 

(h)SccVol.  II.pr-.4i7,«S-r. 
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■upon  which  we  can  confider  it  as  a  crime,  is,  that  in  low  and 
indigent  perfons  it  promotes  idlenefs,  and  takes  them  away 
from  their  proper  employments  and  callings;  which  is  aw 
offence  againft  the  public  police  and  ceconomy  of  the  com- 
monwealth. 

The  fiatutes  for  preferving  the  game  are  many  and  va- 
rious, and  not  a  little  obfcure  and  intricate;  it  being  remark- 
ed (i),  that  in  one  ftatute  only,  5  Ann.  c  14.  there  is  falfe 
grammar  in  no  fewer  than  fix  places,  befides  other  miftakes:; 
the  occafion  of  which,  or  what  denomination  of  perfons  were 
probably  the  penners  of  thcfe  ftatutes,  1  fhall  not  at  prefent 
inquire.     It  is  in  general  fufficient  to  obfervc,  that  the  quaU- 

Jications  for  killing  game,  as  they  are  ufually  called,  or  mors 
properly  the  exemptions'  from  the  penalties  inflicted  by  the 

•  ftatute  law,  are,  i.  The  having  a  freehold  eflate  of  looL  per 
annum ,-  there  being  fifty  times  the  property  required  to  enable 
a  man  to  kill  a  partridge,  as  to  vote  for  a  knight  of  the  Taire  ; 

2.  A  leafehpld  for  ninety-nine   years  of  150/.  per  annum ; 

3.  Being  the  fon  and  heir  apparent  of  an  efquire  (a  very 
loofe  and  vague  defcription)  or  perfon   of  fuperior  degree: 

4.  Being  the  owner,  or  keeper,  of  a  foreft,  park,  chafe,  or 
warren.  For  unqualified  perfons  tranigreffing  thefe  laws, 
by  killing  game,  keeping  engines  for  that  purpofe,  or  even 
having  game  in  their  cuftody,  or  for  perfons  (however  quali- 
fied) that  kill  game,  or  have  it  in  pofleffion,  at  unfeafonable 
times  of  the  year,  there  are  various  penalties  alTigned,  corpo- 
ral and  pecuniary,  by  different  ftatutes  (k) ;  on  any  of  which, 
but  only  on  one  at  a  time,  the  juftices  may  convict  in  a 
fummary  way,  or  profecutions  may  be  carried  on  at  the  af- 
fizes.  And,  laftly,  by  ftatute  28  Geo.  II.  c.  12.  no  perfon, 
however  qualified  to  kill,  may  make  mercliandize  of  this  va- 
luable priviledge,  hy  fellingy  or  expofing  to  lale,  any  game, 
on  pain  of  like  forfeiture,  as  if  he  had  no  qualification. 

(i)  Burn's  Juflice,  tit.  (Same.   fcQ:.  3.  (k)  Bib.  cod.  tit. 
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Chapter   the    fourteenth. 


Of    ho  M  I  C  I  D  E. 


IN  the  ten  preceding  chapters  we  have  confidered,  firft', 
fuch  crimes  and  mifdemefnors  as  are  more  immediately 
injurious  to  God  and  his  holy  religion  ;  fccondly,  fuch  as 
violate  or  tranfgrefs  the  law  of  nations  ;  thirdly,  fuch  as 
more  efpecially  affe£l  the  king,  the  father  and  reprefentative 
of  his  people;  fourthly,  fuch  as  more  dire£lly  infringe  the 
rights  of  the  public  or  commonwealth,  taken  in  its  coUeftive 
capacity;  and  are  now,  lilily,  to  take  into  confideration 
thofe  which  in  a  more  peculiar  manner  affeft  and  injure  m- 
dividuals  ot  ^r'lv^te  {uhjtSts. 

Were  thefe  injuries  indeed  confined  to  Individuals  only, 
and  did  they  afFe£l  none  but  their  immediate  objcdls,  they 
would  fall  abfolutely  under  the  notion  of  private  wrongs ; 
for  which  a  fatisfa6lion  would  be  due  only  to  the  party  in- 
jured 1  the  manner  of  obtaining  which  was  the  fubjeft  of 
our  inquiries  in  the  preceding  volume.  But  the  wrongs 
■which  we  are  now  to  treat  of,  are  of  a  much  more  exten- 
five  confequence ;  i.  Becaufe  it  is  impofiible  they  can  be 
committed  without  a  violation  of  the  laws  of  nature;  of  the 
moral  as  well  as  political  rules  of  right :  2.  Becaufe  they 
include  in  them  almdft  always  a  breach  of  the  public  peace  : 
3.  Becaufe  by  their  example  and  evil  tendency  they  threaten 
and  endanger  the  fubverfion  of  all  civil  fociety.  *  Upon  thefe 
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accounts  It  is,  that  beHdes  the  private  fatlsfaQion  due  and 
given  in  many  cafes  to  the  individual,  by  action  for  the  pri- 
vate wrong,  the  government  alfo  calls  upon  the  offender  to 
fubmit  to  public  punifhment  for  the  public  crime.  And  the 
profecution  of  thefe  offences  is  always  at  the  fuit  and  in  the 
name  of  the  king,  in  whom  by  the  texture  of  our  conftitution 
the  Jus  gladiiy  or  executory  p6wer  of  the  law,  entirely  refides. 
Thus  too,  in  the  old  Gothic  conftitution,  there  was  a  three- 
fold punifliment  infli£led  on  all  delinquents  :  firfl,  for  the 
private  wrong  to  the  party  injured  ;  fecondly,  for  the  offence 
againft  the  king  by  difobedience  to  the  laws ;  and  thirdly,  for 
the  crime  againft  the  public  by  their  evil  example  (a).  Of 
which  we  may  trace  the  groundwork,  in  what  Tacitus  tells 
Us  of  his  Germans  (b) ;  that,  whenever  offenders  were  fin- 
ed, "  pars  muldne  regi,  vel  civitati,  pars  ipfi  qui  vindicatur 
vel  propinquis  ejusy  exfolvitur" 

These  crimes  and  mifdemefnors  againft  private  fubjefta 
are  principally  of  three  kinds  •,  againft  {.hc'ix  p  erf  on  Sy  their  ha- 
bitationsy  2^i\6.i\\t\v property. 

Of  crimes  injurious  to  the  perfons  of  private  fubje£l:s,  the 
tnoft  principal  and  important  is  the  oftence  of  taking  away 
that  life  which  is  the  immediate  gifc  of  the  great  Creator  j 
and  of  which  therefore  no  man  can  be  entitled  to  deprive 
himfelf  or  another,  but  in  fome  manner  eiiher  exprefsly  com- 
manded in,  or  evidently  deducible  from,  thofe  laws  whi<:h  tTie 
Creator  has  given  us ;  the  divine  laws,  I  mean,  of  either  na- 
ture or  revelation.  The  fubje^l  therefore  of  the  prefent 
chapter  will  be,  the  offence  oi  homicide ^  or  deftroying  the  life 
of  man,  in  its  feveral  ftages  of  guilt,  arifing  from  the  particu- 
larc  ircumftances  of  mitigation  or  aggravation  which  attend  it* 

Now  homicide,  or  the  killing  of  any  human  creature,  is. 
of  three  kinds  \  jujlifiabley  excujable.,  -aXi^  felonious .     The  firfl: 
has  no  fliare  of  guilt  at  all  j  the  fecond  very  lirJe  j  but  the 

(a)  Stiernhook,  /.  i.  c.  5.  [y^'demor.  Germ.  c.  n. 
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third  is   the  higbeft   crime  againft   the  law  of  nature,  that 
man  is  capaMs  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

I.  Such  as  is  owing: to  fome  unavoidable  necrj/lty,  without 
any  will,  intention,  or  defire^  and  without  any  inadvertence 
er  negligence,  in  the  party  killing,  and  therefore  without  any 
{hadow  or  blame.  As,  for  inftance,  by  virtue  of  fuch  ar» 
office  as  obliges  one,  in  the  execotion  of  public  juftice,  to- 
put  a  malcfn6lor  to  death,  who  hath  forfeited  his  life  by 
the  laws  and  verdi^l  of  his  country.  This  is  an  a6l  of  ne- 
eefilty,  and  even  of  civil  duty  j  and  therefore  not  only  juf- 
tifiable,  but  commendable,  where  the  law  requires  it.  But 
the  law  mud  require  it,  otherwifc  it  is  not  juftifiable  :  there- 
fore wantonly  to  kill  the  greateil  of  inalefac^ors,  a  felon  or 
a  traitor,  attainted  or  outlawed,  deliberately,  uncompellcd, 
and  extrajudicially,  is  murder  (c).  For  as  Bra£lon  (d)  very 
juftly  obferves,  *•  ijlud  homicidiiim  fi  fit  ex  Uvare,  vel  dele^a- 
*'  tione  effutjdendi  humanum  fanguihemy  licet  jujle  occidatur 
*'  ijle.,  tatnen  occifor  peccat  mortaliter^  propter  intentionetn 
**  corruptam"  And  farther,  if  judgment  of  death  be 
given  by  a  judge  not  authorized  by  a  lawful  commiffion,  and 
execution  is  done  accordingly,  the  judge  is  guilty  of  mur- 
der (e).  And  upon  this  account  fir  Matthew  Hale  himfelf, 
though  he  accepted  the  place  of  a  judge  of  the  common 
pfeas 'under  Cromwell's  government  (finee  it  is  neceflary  ta 
decide  the  difputes  of  civil  property  in  the  worft  of  times) 
vet  declined  to  fit  on  the  crown  fide  at  the  aiTizes,  and  try 
prifoners ;  having  very  ftrong  obje£lions  to  the  legality  o£ 
the  ufurper's  commiffion  (f) :  a  diftin£lion  perhaps  rather 
too  refined  ;  fince  the  punifliment  of  crimes  is  at  leaft  a.s 
neceifary  to  fociety,  as  maintaining  the  boundaries  of  pro- 
perty. Alfo  fuch  judgment,  when  legal,  muft  be  executed 
by  the  proper  officer,  or  his  appointed  deputy  ;  for  no  one 
elfe  is  required  by  law  to  do  it,  which  requifition  it  is,  that 

(c)  1  Hal.  P.  C.  497.  497- 

(cl)/o/   lio.  (f)  Burnet  in  his  life. 

(e)  I  Hawk.  P.  C.  7=-  i  Hal.  P.  C. 
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juftifies  the  homicide.  If  another  perfon  doth  it  of  his  own 
head,  it  is  held  to  be  murder  (g)  j  even  though  it  be  the  judge 
himfeli  (h).  It  mufl  farther  be  executed, for^jato  juris  ordine  j 
it  mufl  purfuethe  fehtence  of  the  court.  If  an  officer  beheads 
one  who  is  adjudged  to  he  hanged,  or  vice  vcrfa,  it  is  murder 
(i) :  for  he  is  merely  miniflerial,  and  therefore  only  juftificd 
when  he  a£ls  under  the  authority  and  conpulfion  of  the  law  ; 
but  if  a  flier  iff  changes  one  kind  of  death  for  another,  he  then 
a6ts  by  his  own  authority,  which  extends  not  to  the  commif- 
fion  of  homicide  :  and,  befides,  this  licence  might  occafion  a 
very  grofs  abufe  of  his  power.  The  king  indeed  may  remit 
part  of  a  fentence ;  as,  in  the  cafe  of  treafon,  all  but  the  be- 
heading :  but  this  is  no  change,  no  introduction  of  a  new  pu- 
nifhmentj  and  in  the  cafe  of  felony,  where  the  judgment  is 
to  be  hanged^  the  king  (it  hath  been  faid)  cannot  legally  order 
even  a  peer  to  be  beheaded  (k).  But  this  doftrine  will  be 
more  fully  confidered  in  a  fubfequent  chapter. 

Again  :  in  fome  cafes  homicide  is  juftifiable,  rather  by 
the  permijfioriy  than  by  the  abfolute  corjwiandy  of  the  law  : 
either  for  the  advancement  of  ^nhWc  jiijlice^  which  without 
fuch  indemnification  would  never  be  carried  on  with  proper 
vigour  ;  or,  in  fuch  inftances  where  it  is  committed  for  the 
prevention  of  fome  atrocious  crime,  which  cannot  otherwife 
be  avoided. 

2.  Homicides,  committed  for  the  advancement  of  public 
jujiiccy  are;  i.  Where  an  officer,  in  the  execution  of  his 
office,  either  in  a  civil  or  criminal  cafe,  kills  a  perfon  that 
afTaults  and  refifts  him  (1).  2.  If  an  ofUcer,  or  any  private 
perfon,  attempts  to  take  a  man  charged  with  felony,  and  is 
refilled  j  and,  in  the  endeavour  to  take  him,  kills  him  (m). 
This  is  of  a  piece  with  the  old  Gothic  confliitutions,  which 
(Stiernhook  informs  us)  (n),  ^'-  furem^fi  aliter  capinon  pojfett 
**  occidere  pcrmittunt.'"     3.  In  cafe  of  a  riot,  or  rebellious 

(g)    I  Hal,   p.   C.    SOI.     I  Hawk,     (k)  3  Ind.  SJ-.  n». 
P- C.  70.  (I)    I    Hal.     P.    C.    494.  r  Hawk. 

(h)  Dalt.  Tuft.c.  I  JO.  P.  C.  71. 

(i)  Finch.  L.  31.  3  Iiifl.  5*.  r  Hal.  (m)  i  Hal.  P.  C.  494. 

P-  C.  501.  (n)  de  jure  Goth.  I.  3,  c.  %. 
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aflembly,  the  ofFicers  endeavouring  to  difperfe  the  mob  are- 
juflifiable  in  killing  them,  both  at  common  law  (o),  and  by 
the  riot  aft,  i  Geo.  I.  c.  5.  4.  Where  the  prifoners  in  a 
goal,  or  going  to  goal,  al'iault  the  goaler  or  officer,  and  he 
in  his  defence  kills  any  of  them,  it  is  juftifrable,  for  the  fake 
of  preventing  an  efcape  (p).  5.  If  trefpaflers  in  forefts, 
parks,  chafes,  or  warrens,  will  not  furrender  themfelves  to 
the  keepers,  they  maybe  flain  ;  by  virtue  of  the  ftatute  2I 
Edw.  I.  fl.  2.  de  vmkfaUcrihus  in  parcis,  and  3  &  4'W'.  &  M. 
c.  10.  But,  in  all  thefe  cafes,  there  mufl  be  an  apparent  ne- 
celhty  on  the  officer's  fide  j  viz.  that  the  party  could  not  be 
arrefted  or  apprehended,  the  riot  could  not  be  fuppreffed,  the 
prifoners  couM'  not  be  kept  in  hold,  the  deer-ftealers  could 
not  but  efcape,  unlefs  fuch  homicide  were  committed  :  other- 
wife,  without,  fuch  abfokue  neceflity,  it  is  not  juflifiable.  6. 
If  the  champions  in  a  tri^l  by  battle  killed  either  of  them  the 
other,  fuch  bofnicide  v/as  juftifiable,  and  was  imputed  to  the 
juft  judgment  of  God,  who  was  thereby  prefumed  to  have  de- 
cided  in  favour  of  the  truth  (q). 

3.  In  the  next  place,  fuch  homicide,  as  is  committed  for 
the />r^i;^«/icn  of  any  forcible  and  atrocious  crime,  is  juftifi- 
able by  the  lavv  of  nature  (r) ;  and  alfo  by  the  la\v  ot  Eng- 
land, as  it  ftood  fo  early  as  the  time  of  Brafton  (s),  and  as 
It  is  fince  declared  by  llatuce  24  Hen.  VIII.  c.  5.  If  any  per- 
fon  attempts  a  robbery  or  murder  of  another,  or  attempts  tO' 
break  open  a  houfe  in  the  night  ti7ne,  (which  extends  alfo  to 
an  attempt  to  barn  it)  (t),  and  fnall  be  killed  in  fuch  at- 
tempt, the  llayer  fliall  be  acquitted  and  difcharged.  This 
leaches  not  to  any  crime  unaccompanied  -with  force,  as 
picking  of  pockets  ;  or  to  the  breaking  open  of  any  houfe 
in  the  day  time,  iinlefs  it  carries  with  it  an  attempt  of  robbery 
alfo.  So  the  Jewilh  law,  which  puniftied  no  theft  with 
death,  m.akes  homicide  only  juftifiable,  in  cafe  of  nsclurnal 
iioufe-breaking:  "   If  a  thief  be  found  breaking  up,  and  he 

(o)  I    Hal.  P.   C.   4P5,  I    Hawk,     (r)  Puff.  I „   of  N.  1.  i.  c.  5. 
J>.  C   i6i.  (s)/»/.  1S5. 

(p)  I  Hal.  P.  C.  49«.  (t)  I  Hal.  P.  C.  488. 

(fl.)  I  Huwk.  P.  G.  71. 
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«'  be  fmitten  that  he  die,  no  blood  fliall  be  fhed  for  him  :  but 
<*  if  the  fun  be  rifen  upon  him,  there  fliall  blo(»  be  fhcd  for 
*'  him  i  for  he  (liould  have  made  full  reflitution  (u)."  At 
Athens,  if  ar.y  theft  was  committed  by  night,  it  was  lawful 
to  kill  the  criminal,  if  taken  in  the  fa£l:(vv):  and,  by  the 
Pioman  law  of  the  twelve  tables,  a  thitf  might  be  llain  by 
night  with  impunity  ;  or  even  by  day,  if  he  armed  himfelf 
with  any  dangerous  weapon  (x):  which  amounts  very  nearly 
to  the  fame  as  is  permitted  by  our  own  conllitutions. 

The  Roman  law  alfo  juftifies  homicide,  when  committed 
in  defence  of  the  chaftity  either  of  one's  felf  or  relations  (y) : 
and  fo  alfo,  according  to  Selden  (z),  flood  the  law  in  the 
Jewifh  republic.  The  Englifli  law  likewife  juftines  a  wo- 
man killing  one  who  attempts  to  ravHli  her  (a);  and  fo  too 
the  hufband  or  father  may  juftify  killing  a  man  who  at- 
tempts a  rape  upon  his  wife  or  daughter ^  but  not  if  he 
takis  them  in  adultery  by  confent,  for  the  one  is  forcible 
and  felonious,  but  not  the  other  (b).  And  I  make  no  doubc 
biit  the  forcibly  attempting  a  crime,  of  a  ftiil  more  de- 
Jellable  nature,  may  be  equally  relifled  by  the  death  of  the 
unnatural  aggreflbr.  For  the  one  uniform  principle  that 
runs  through  our  own,  and  all  other  laws,  feems  to  be  this ; 
that  where  a  crime,  in  itfelf  capital,  is  endeavoured  to  be 
committed  by  force,  it  is  lawful  to  repel  that  force  by  the 
death  of  the  party  attempting.  But  we  muft  not  carry  this 
dodlrine  to  the  fame  vifionary  length  that  Mr.  Locke  does  ; 
•who  holds  (c),  "  that  all  manner  of  force Avithout  right  up- 
"  on  a  man's  perfon,  puts  him  in  a  flate  of  war  with  the 
**  aggreflbr;  and,  of  confequence,  that,  being  in  fuch  a 
"  flate  of  war,  he  may  lawfully  kill  him  that  puts  him  un- 
**  der  this  unnatural  reflraint."  However  jufl  this  con- 
clufion  may  be  in  a  flate  of  uncivilized  nature,  yet  the  law 

(u)  Exoil.  xxii.  z.  ««  accidlt,  dimillcndiini."  (Ff.  48.  8.  j.) 

(w)  Potter.  Antiqii.  b.  i.  c.  14.  (z)  de  legib.  Hcbrxor.  /.  4.  c.  3. 

(x)  Cic.  pro.  Milone   3.  Ff.  9.1.  4.  (a)  Bac.  Elem.  34.  i  Hawk.P.C.yr.' 

(y)  ^'  DivitsHadriar.usrcJcrlpfit,  etim  (b)   i  Hal.  P.  C.  485,  4^5. 

"  qui  Jtiifrian  Jib:  vel  f:r.s  ififcrciilcm  (c)  Ell.  on  gov,  p.  j,  c.  3. 
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of  England,  like  that  of  every  other  well  regulated  cbmmu- 
nity,  is  too  tender  of  the  public  peace,  too  careful  of  the  lives 
of  the  fubjefts,  to  adopt  fo  cotitentious  a  fyftem ;  nor  will  fuf- 
fer  with  impunity  any  crime  to  he  prevented  by  dtcithy  unlefs 
the  fame,  if  committed,  would  alfo  be  piinijhed  by  death. 

In  thefe  inftances  oi  jujiifiahle  homicide,  you  will  obfervc 
that  the  flayer  is  in  no  kind  of  fault  whatfoever,  not  even  in 
the  minuteft  degree ;  and  is  therefore  to  be  totally  acquitted 
and  difcharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  cafe  in  exciifable  homicide,  the  very 
name  whereof  imports  fome  fault,  fome.error,  or  omiflion  j 
fo  trivial  however,  that  the  law  excufes  it  from  the  guilt  of 
felony,  though  in  fl;ri6lnefs  it  judges  it  deferving  of  fome 
little  degree  of  punilhment. 

II.  Excusable  homicide  is  of  two  forts;  either  per  in- 
fortunium, by  mifad venture;  or  fe  defendenio,  upon  a  prin- 
ciple of  felf-prefervation.  We  will  firft  fee  wherein  thefe 
two  fpecies  of  homicide  are  diflinft,  and  then  wherein  they 
agree. 

I.  Homicide  per  infortunium^  or  mifadventure,  is  where 
a  man,  doing  a  lawful  a6l,  without  any  intention  of  hurt, 
unfortunately  kills  another :  as  where  a  man  is  at  work  with 
a  hatchet,  and  the  head  thereof  flies  off  and  kills  a  ftander- 
by,  or,  where  a  perfon,  qualified  to  keep  a  gun,  is  fliooting 
at  a  mark,  and  undefignedly  kills  a  man  (d):  for  the  acl  is 
lawful,  and  the  efTedl  is  merely  accidental.  So'  where  a 
parent  is  moderately  corre£ling  his  child,  a  mailer  his  fer- 
vant  or  fcholar,  or  an  officer  puiilfliing  a  criminal,  and 
happens  to  occafion  his  death,  it  is  only  mifadvtnturc  ;  for 
the  a£l  of  correction  was  lawful :  but  if  he  exceeds  the 
bounds  of  moderation,  either  in  the  manner,  the  inftru- 
ment,  or  the  quantity  of  punKhment,  and  death  enfues,  it  is 
man-flaughter  at  leaft,  and  in  fome  c^fes  (according  to  the 
circumftances)  murder  (e) :  for  the  a£l  of  immoderate  cor- 

(d)  I  Hawk.  P.  C.  73,  74.  (e)  i  Hal.  P.  C.  473,  474- 
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recllion  is  unlawful.  Thus  by  an  edict  of  the  emperor  Con- 
itantine  (f),  when  the  rigcr  of  the  Roman  law  with  regard 
to  flaves  began  to  relax  and  foften,  a  mafter  was  allowed  to' 
chaflife  his  fhves  with  rods  and  imprifonment,  and,  if  death 
accidentally  enfued,  he  was  guilty  of  no  crime:  but  if  he 
ftruck  him  with  a  club  or  a  fhone,  and  theiehy  occafioned  his 
death;  or  if  in  any  other  yet  grofler  manner,  ^^  immoderate 
*^  fuojitre  titatiify  tunc  reus  homieidii  fit. '^ 

put  to  proceed.  A  tilt  or  tournament,  the  martial  di- 
verfionof  our  anceftors,  was  however  an  unlawful  aft;  and 
fo  are  boxing  and  fword-playing,  the  fucceeding  amufirment 
of  their  pollerity ;  and  therefore  if  a  knight  in  the  former 
cafe,  or  a  gladiator  in  the  latter,  be  killed,  fuch  killing  is 
felony  of  m.an-flaughter.  But,  if  the  king  command  or  per- 
mit fuch  diverfion,  it  is  faid  to  be  only  mifadventure ;  for 
then  the  adt  is  lawful  (g).  In  like  manner  as,  by  the  laws 
both  of  Athens  and  Rome,  he  who  killed  another  in  the 
pancratiuuiy  or  public  games,  authorized  or  permitted  by  the 
flate,  was  not  held  to  be  guilty  of  homicide  (h).  Likewife, 
to  whip  another's  horfe,  whereby  he  runs  over  a  child  and 
kills  him,  is  held  to  be  accidental  in  the  rider,  for  he  has 
done  nothing  unlawful ;  but  man-ilaughter  in  the  perfon  who 
whipped  him,  for  the  a£l  was  a  trefpafs,  and  at  beft  a  piece 
of  idlenefs,  of  inevitably  dangerous  confequence  (i).  And  in 
general,  if  death  enfues,  in  confequence  of  any  idle,  dan- 
gerous, and  unlawful  fport,  as  fbooting,  or  cafting  ftones  in  a 
town,  or  the  barbarous  diverfion  of  cock-throwing,  in  thefe 
and  fimilar  cafes,  the  flayer  is  guilty  of  man-llaughter,  and 
not  mifadventure  only,  for  thefe  are  unlawful  a£l;s  (k). 

2.  Homicide  \n  felj- defence ^  or  fe  defcndendo^  upon  afud- 
den  affray,  is  alfo  excufable  rather  than  juflifiable,  by  the 
Englifh  law.  This  fpecies  of  felf-defence  muft  be  diflinguifli- 
ed  from  that  juft  now  mentioned,  as  calculated  to  hinder  the 

(f)  Cod.  I.  p.  /.  14.  (i)  I  Hawk.  p.  C.  73. 

(g)  I  Hal.  P.  C.  473.     I  Hawk.  (k)  aid.  74.     ,  Hal.  P.  C.  471. 
^.C.  74.                                                    Foft.  j6x. 

ih)  Plato,  di  LL.  B.  7.  Ff.  9.  *•  7. 
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perpetration  of  a  capital  crime  ;  which  is  not  only  a  matter 
ofexcufe,  b]ut  of  jultificatlon.  But  the  felf-defcnce,  which 
we  are  now  fpeaking  of,  is  that  whereby  a  man  may  prote£l 
himfelf  from  an  afTault,  or  the  like,  in  the  courfe  of  afuddcn 
brawl  or  quarrel,  by  killing  him  who  ad'aults  him.  And  this 
is  what  the  law  expreffes  by  the  wofd  chance-medley,  "or  (as 
fome  rather  chufe  to  write  it)  cbaud-medky  ;  the  former  of 
which,  in  its  etymology,  fignifies  a  cafual-ASxzy,  the  latter  an 
aftray  in  the  heat  of  blood  or  pafTion  :  both  of  them  of  pretty 
much  the  fame  import ;  but  the  former  is  in  common  fpeech 
too  often  crronepufly  applied  to  any  manner  of  homicide  by 
mifadventure ;  whereas  it  appears  by  the  ftatute  24  Hen.  VIII. 
c.  5.  and  our  antient  books  (I),  that  it  is  properly  applied  to 
fuch  killing  as  happens  in  felf-defence  upon  a  fudden  ren- 
counter (m).  This  right  of  natural  defence  does  not  imply 
a  right  of  attacking  :  for,  inflead  of  attacking  one  another  for 
injuries  pnfl  or  impending,  men  need  only  have  recourfe  to 
the  proper  tribunals  of  juftice.  They  cannot  therefore  legal- 
ly cxercife  this  right  of  preventive  defence,  but  in  fudden  and 
violent  cafes;  when  certain  and  immediate  fuffering  would 
be  the  confequence  of  waiting  for  the  aflallance  of  the  law. 
Wherefore,  to  excufe  homicide  by  the  plea  of  felf-defence,  it 
muft  appear,  that  the  flayer  had  no  other  poffible  means  of 
efcaping  from  his  aflailant. 

In  fome  cafes  this  fpecies  of  homicide  (upon  chance-med-' 
ley  in  felf-defence)  differs  but  little  from  man-flaughter, 
which  alfo  happens  frequently  upon  chance-medley  in  the 
proper  legal  fenfe  of  the  word  (n).  But  the  true  criterion 
between  them  feems  to  be  this:  when  both  parties  are  ac- 
tually combating  at  the  time  when  the  mortal  llroke  is  given, 
the  flayer  is  then  guilty  of  man-flaughter;  but  if  the  flayer 
hath  not  begun  to  fight,  or  (having  begun)  endeavours  to  de- 
cline any  farther  flruggle,  and  afterwards,  being  clofely 
prefled  by  his  antagonill,  kills  him  to  avoid  his  own  dellruc- 
tion,  this  is  homicide  excufable  by  felf-defence  (0).  For 
which    reafon   the   law    requires,     that    the   perfon,     who 


(I)  Staundf.T'.    C.  i<5.  '  (n)   :?  Tnft.  55. 

(rt))  3  Inll,  ij,  57.     Foft,  ^75,  17$,  (oj  Foft,  J77, 
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kills  another  in  liivS  own  defence,  fliould  have  retreated  as  frr 
as  he  conveniently  or  fafely  can,  to  avoid  the  violence  of  the 
aiTatilt,  before  he  turns  upon  his  aflailant  ;  and  that,  not  fic- 
titioully,  or  in  order  to  watch  his  opportunity,  but  from  a  real 
tendernefs  of  fhedding  his  brother's  blood.  And  though  it 
may  be  cowardice,  in  time  of  war  between  two  independent 
nations,  to  fiee  from  an  enemy;  yet  between  two  fellow-fub- 
jciir,  the  I-iw  countenances  no  fuch  pcint  of  honour  :  becauf: 
the  king  and  his  courts  are  the  vindiccs  i.yuriarum,  and  will 
give  to  the  party  wronged  all  the  fatisfaftion  he  deferves  (p). 
in  this  the  civil  law  alfo  agrees  with  ours,  or  perhaps  goes 
rather  farther  ;  qui  cum  alitcr  tiieri  fs  non  poJTunty  damni  cu!- 
fam  dedcrint^  innoxii  funt  (q).  The  party  aflaulted  muft 
therefore  flee  as  far  as  he  conveniently  can,  either  by  reafon 
of  fome  wall,  ditch,  or  other  impediment;  or  as  far  as  the 
fiercenefs  of  the  afiault  will  permit  him  (r) :  for  it  may  befo 
lierce  as  not  to  allow  him  to  yield  a  ftep,  without  manifell 
danger  of  his  life,  or  enormous  bodily  harm  ;  and  then  in 
his  defence  he  may  kill  his  auailant  inflantly.  And  this  is 
the  do£lrine  of  univerfal  juilice  (s),  as  well  as  of  the  muni- 
cipal law. 

And,  as  the  manner  of  the  defence,  fo  is  alfo  the  time  to 
be  ccnfidered:  for  if  the  perfon  aiTaulted  does  not  fall  up- 
on the  aggrellor  till  the  affray  is  over,  or  when  he  is  run- 
ning away,  this  is  revenge,  and  not  defence.  Neither,  un- 
der the  colour  of  felt-defence,  will  the  law  permit  a  man 
to  fcreen  himfclf  from  the  guilt  of  deliberate  murder:  for 
if  two  perfons,  A  and  B,  agree  to  fight  a  duel,  and  A  gives 
the  firll  onfer,  and  B  retreats  as  far  as  he  fafely  can,  and 
then  kills  A,  this  is  murder :  becuufe  of  the  previous  malice 
and  concerted  defign  (t).  But  if  A,  upon  a  fudden  quar- 
rel, afTaults  B  firft,  and  upon  B's  returning  the  affault,  A 
really  and  bona  fide  flees  ;  and,  being  driven  to  the  wall, 
turns  again  upon  B  and  kills  him  •,  this  may  be  fe  defendendo 
according  to  fome  of  cur  writers  (u):    though  others  (w) 

(p)   t  Hall  P.  C.  481,  483.  ft)   I  Hal.  P.  C.  479. 

(cj)  Ff.  p.  z.  4V.  (»)   I  H;iL  P.  C.  481. 

(r)   I  Hal.  P.  C  483.  (vv)   i  Hawk.  P.  C.  75. 
(s.)  iPuff.  b.  j.r.  s.  leiS.  13. 
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have  thought  this  opinion  too  favourable;  inafmuch  as  the 
neccffitV)  to  which  he  is  at  laft  reduced,  originally  arofe from 
his  own  fault.  Under  this  excafeof  felf-defence,  the  piinci- 
pal  civil  and  natural  relations  are  comprehended;  therefore 
inafter  and  fervant,  parent  and  child,  hufband  and  wife,  kill- 
ing an  affailant  in  the  neceflary  defence  of  each  orher  refpee- 
tively,  are  excufed ;  the  a£t  of  the  relation  aflifting  being 
condrued  the  fame  as  the  a£l  of  the  party  himfelf  (x). 

There  is  one  fpecies  of  homicide  fe  defendcndoy  where 
the  party  flain  is  equally  innocent  as  he  who  occafions  his 
death  :  and  yet  this  homicide  is  alfo  excufable  from  the 
great  univerfai  principle  of  felf-prefervation,  which  prompts 
every  man  to  fave  his  own  life  preferable  to  that  of  another, 
■where  one  of  them  mud  inevitably  perifh.  As,  among  others, 
in  that  cafe  mentioned  by  Lord  Bacon  (y),  where  twoperfons, 
being  fliipwrecked,  and  getting  on  the  fame  plank,  but  find- 
ing it  not  able  to  fave  them  both,  one  of  them  thrufts  the 
other  from  it,  whereby  he  is  drowned.  He  who  thus  pre- 
ferves  hi^  own  life  at  the  expence  of  another  man's,  is  excu-r 
fa'ble  through  unavoidable  neceflity,  and  the  principle  of  felf- 
<iefence;  fmce  their  both  remaining  on  the  fame  weak  plank 
is  a  mutual,  though  innocent  attempt  upon,  and  an  endanger- 
ing of,  each  other's  life. 

Lei'  us  nc>:t  take  a  view  of  thofe  clrcumftances  wherein 
thefc  two  fpecies  of  homicide,  by  mifadventure  and  felf- 
defence,  agree  ;  and  thofe  are  in  their  blame  and  punifli- 
ment.  For  the  law  fets  fo  high  a  value  upon  the  life  of  a 
irinn,  that  it  always  intends  fome  mlfbehaviour  in  the  per- 
fon  'vho  t.ikt's  it  away,  unlefs  by  the  comm.and  or  exprefs 
permilllon  rf  the  law.  In  the  cafe  of  mifadventure,  it  pre- 
fumes  negligence,  or  at  leaft  a  want  of  fufficient  caution 
in  him  who  was  fo  unfortunate  as  to  commit  it;  who  there- 
fore is  nor  altogether  faultlefs  (z).  And  as  to  the  neceflity 
which  exc^fqs  a  man  who  kills  another  fc  defendcndo^   lord 

(x)  I  Hal.  r.  C.  48^.  P,  C.  7> 

(y)  El;m,  c.  5.  See  alfo  i  Hawk.  (?)  1  Hawk.  P.  C.  71. 
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^Acon  (z)  emhlcs  h  necel/itas  cu/palnlis,  and  thereby  (lillin- 
guiflies  it  from  the  former  neceility  of  killing  a  thief  or  a 
malefa£lor.  For  the  law  intends  that  the  quarrel  or  ali'iult 
arofe  from  feme  unknown  wrong,  or  fome  provocation,  ei- 
ther in  word  or  deed  :  and-  fince  in  quarrels  both  parties 
may  be,  and  ufually  are,  in  fome  fault ;  and  it  fcarce  can 
be  tried  who  was  ojiginally  in  the  wrong ;  the  law  will  not 
hold  the  furvivor  entirely  guiltlefs.  But  it  is  clear,  in  the 
other  cafe,  that  where  I  kill  a  thief  that  breaks  into  my 
houfe,  the  original  default  can  never  be  upon  my  fide.  The 
law  befides  may  have  a  farther  view,  to  make  the  crime  of 
homicide  more  odious,  and  to  caution  men  how  they  ven- 
ture to  kill  another  upon  their  own  private  judgment  -,  by 
ordaining,  that  he  who  flays  his  neighbour,  without  an  ex- 
prefs  warrant  from  the  law  to  do  fo,  fliallin  no  cafe  be  ablo- 
lutely  free  from  guilt. 

Nor  Is  the  law  of  Englamd  fingular  in  this  refpoct.  Even 
the  flaughter  of  enemies  required  a  folemn  purgation  among 
the  J-ws ;  which  implies  that  the  death  of  a  man,  however 
it  happens,  will  leave  fome  flain  behind  it.  And  the  Mo- 
faical  law  (b)  appointed  certain  cities  of  refuge  for  him 
**  who  killed  his  neighbour  unawares  ;  as  if  a  man  goeth 
**  into  the  wood  with  his  neighbour  to  hew  wood,  and  his 
**  hand  fetched  a  ftroke  with  the  ax  to  cut  down  a  tree, 
**  and  the  head  flippeth  from  the  helve,  and  lighteth  upon 
*'  his  neighbour  that  he  die,  he  fliall  flee  unto  one  of  thefe 
*'  cities  and  live."  But  it  feems  he  was  not  held  wholly 
blamelefs,  any  more  than  in  the  Englifti  law ;  fince  the  a- 
venger  of  blood  might  flay  him  before  he  reached  his  afy- 
lum,  or  if  he  afterwards  ftirred  out  of  it  till  the  death  of 
the  high  priefl.  In  the  imperial  law  likewife  (c)  cafual  ho- 
micide was  excufed,  by  the  indulgence  of  the  emperor  fign- 
ed  with  his  own  fign  manual,  ^■^  adnotatione  principis  " 
otherwife  the  death  of  a  man,  however  committed,  was  in 
fome  degree  punifliable.     Among  the  Greeks  (d)  homicide 

(a)  Elem.  c.  j.  (c)  Cod  p.  i(S.  5.I 

(bj  Niimb.  c.  35.  and  Dent.  e.  ip.        (d)  Plato  ik  Lag.  UK  6. 

by 


iS§  Public  Boox  IV, 

by  rtiisfortunewas  expiated  by  voluntary  baniilim^nt  for  a 
year(f).  In  Saxony  a  fine  is  paid  to  the  kindred  of  the 
jJain  ;  which  alfoj  among  the  wcfhern  Gotlis,  was  little  in- 
ferior to  that  ot"  voluntaiy  homicide  (f) :  and  in  France  (g) 
no  perfon  is  ever  abfolved  in  cafes  of  this  nafiire?,  -without  a 
largefs  to  the  poor,  and  the  charge  of  certain  mafieS'for  the« 

fold  of  the  party  killed. 

■laijjii    nil)  'f'.i  Uj 

The  penalty  inflifted  by  our  laws  is  faid  by  fir  Edward 
Coke  to  have  been  antiently  no  lefs  than  death  (h)  ;  which 
however  is  with  reafon  denied  by  later  and  more  accurate 
writers  (i).  It  feems  rather  to  have  confifted  in  a  forfeiture, 
tome  fay  of  all  the  goods  and  chattels,  others  of  only  paft 
cf  them,  by  way  of  fine  or  ivcregild{k)  :  which  was  pro- 
bably difpofed  of,  as  in  France,  in  pios  vfiiSy  according  to 
the  humane  fuperilition  of  the  times,  for*  the  benefit  of  his 
fon!,  who  was  thus  fuddcniy  fent  to  his  account,  with  all 
bis  impcrfeftions  on  his  head.  But  that  reafon  having  long 
ceafed,  and  the  penalty  (efpecially  if  a  total  forfeiture)  grow- 
ing more  fevere  than  v/as  intended,  in  proportion  as  per- 
fonal  property  has  become  more  confiderable,  the  delinquent 
lias  now,  and  has  had  as  early  as  our  records  will  reach  (1), 
a -pardon  and  writ  of  refcitution  of  his  goods  as  a  matter  of 
courfe  and  right,  only  paying  for  fuing  out  the  fame  (m). 
And  indeed,  to  prevent  this  cxpence,  in  c>^.fes  where  the 
death  lias  nctorioufly  happened  by  mifadventure  or  in  felf^ 
<lcfeuce,  the  judges  will  iifually  permit  (if  not  direct)  a  ge- 
neral verditl  of  acquittal  [n]. 

HI.  Felonious  homicide  is  an  zB.  of  a  very  different 
r.ature  from  the  former,  being  the  killing  of  an  human  crea- 
ture,  of  any    age   or  fex,    without  jultification  or  excufe. 

..(c)  Tot!>is  expiation  by '-.ar.jfhment  (3)  De  Mornsy  on  the  digeft. 

rUe  f|Miit  of  Pavrocliis  iiiHomcr  may  he  (h)  x  In!t  148.315. 

tl-.ou^ht   to  allude,    when  he   reirfinds  (i)  i  Ilal.  p.  0.415.      I  Hawk.  P. 

A''hillcs,  in  the  twenty-third Illaa,  that  C   75.  J'"oi>.  i8x,  &c. 

vhcn  a  child,    lie  was  obliped    to    rltre  (k)  I'oit.  187. 

iiis   country    for  taTually   killing    his  (!)  Foil.  28^. 

•jilay-fclJow  ;  "  vnxio;.  kx.  slltXiv."  {■■'.)  1  Hawk.  P.  C.  381. 

Cf^JSticrnh.  dcjitrc  G'oih.  I.  3.  c.  4.  (n)  Foil.  188. 
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This  may  be  donf,   either  by  killing  one's  felf,   or  another 


rn  an. 


Self-murder,  the  pretended  heroifm,  but  real  cowar- 
dice, of  the  Sroic  phiiofophers,  who  deftroytd  themfclves 
to  avoid  thofe  ills  which  ihty  had  not  the  fortitude  to  en- 
dure, though  the  attempting  it  feems  to  be  countenanced 
by  the  civil  law  (o),  yet  was  puniflied  by  the  Athenian  law 
with  cutting  ofF  the  hand  which  committed  the  defperats 
deed  (p).  And  alfo  tlie  law  of  England  wifely  and  religi- 
oufly  conHders,  that  no  man  hath  a  power  to  deflroy  life, 
but  by  commiinon  from  God,  the  author  of  it  :  and,  as  the 
fuicide  is  guilty  of  a  double  oiTcnce  ;  one  fpirituai,  in  inva- 
ding the  prerogative  of  the  Almighty,  and  rufhing  into  his 
immediate  prclcnce  uncalled  for  j  the  other  temporal,  s- 
gainfi:  the  king,  who  hath  an  intercft  in  the  prefcrvation  of 
all  his  fubjedts ;  the  law  has  therefore  ranked  this  aniong 
the  highell  crimes,  making  it  a  peculiar  fpecies  of  fclonv, 
a  felony  committed  on  onefclf.  A  /eh  de  Je  therefore  is  be 
that  deliberately  puts  an  end  to  his  own  exiftence,  or  com- 
mits any  unlawful  malicious  acl,  the  confequence  of  v,'h:ch 
is  his  own  death  :  as  if,  attempting  to  kill  another,  he  runs 
upon  his  antagonill's  fword  j  or,  fhooting  at  another,  the 
gun  burfls  and  kills  himfelf  (q).  The  party  mull  be  of 
years  of  difcretion,  aud  in  his  lenfcs,  elfe  it  is  no  crime. 
But  this  excufe  ought  not  to  be  firained  to  that  length,  to 
Avhich  our  coroners'  juries  are  apt  to  carry  it,  viz.  that  the 
very  acl  of  fuicide  is  an  evidence  of  infanity  j  as  if  everv 
man  who  a^s  contrary  to  reafon,  had  no  reafon  at  all  :  for 
the  fame  argument  would  prove  every  other  criminal  non 
compos^  as  wtll  as  the  fdf-murderer.  The  law  very  ration- 
ally judges,  that  every  melancholy  or  hypochondriac  lit 
does  nor  deprive  a  man  of  the  capacity  of  difcrrning  right 
from  wrong,  which  is  ncccfiary,  as  was  cbferved  in  a  for- 
mer cha|)ter  (r),  to  form  a  legal  excufe.     And  therefore,  if 

(o)  S/  qu'ii  un[)a/iciilta  dolorh,  auttae-         (p)  Pott.  Antiqu.  b.  i.  c.  zp. 
*'  dio  v'ltae,    aui  rnorho,   ant  furore,  ant         (q)    i  Hawk.  P.  C.  68.     i   Hal.   P. 

""■■  fntiiorc,   inori  r.u/lnil,   non  aniwadvcr-  C.  41  ?. 
"  t.itur  in  cinn."     Ff-  49.  16,  6.  (1)  See  pag.  14. 
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a  real  lunatic  kills  himfelf  in  a  lucid  interval,  he  is  a  felo  de 
fc  as  much  as  another  man  (s). 

But  now  the  queflion  foilows,  what  punifliment  can 
human  laws  infiidl  on  one  who  has  withdrawn  himfelf  from 
their  reach  ?  They  can  only  aft  upon  what  he  has  left  be- 
hind him,  his  reputation  and  fortune  :  on  the  former,  by 
an  ignominious  burial  in  the  highway,  with  a  ftake  driven 
through  his  body  ;  on  the  latter,  by  a  forfeiture  of  all  his 
goods  and  chattels  to  the  king  :  hoping  that  his  care  for  ei- 
ther his  own  reputation,  or  the  welfare  of  his  family,  would 
be  fome  motive  to  reftrain  him  from  fo  defperate  and  wic- 
ked an  ad.  And  it  is  obfervable,  that  this  forfeiture  has  re- 
lation to  the  time  of  the  a6t  done  in  the  felon's  lifetime, 
which  was  the  caufe  of  his  death.  As  if  hulband  and  wife 
be  pofiefTed  jointly  of  a  term  of  years  in  land,  and  the  huf- 
band  drowns  himfelf;  the  land  fhall  be  forfeited  to  the 
king,  and  the  wife  fhall  not  have  it  by  furvivorfhip.  For 
by  the  a6t  of  casing  himfelf  into  the  water  he  forfeits  the 
term  ;  which  gives  a  title  to  the  king,  prior  to  the  wife's 
title  by  furvivorfhip,  which  could  not  accrue  till  the  Inftant 
of  her  hufband's  death  (t).  And,  though  it  muft  be  owned 
that  the  letter  of  the  law  herein  borders  a  little  upon  feve- 
rity,  yet  it  is  fome  alltviaticn  that  the  power  of  mitigation 
is  left  in  the  breaft  of  the  fovereign,  who  upon  this  (as  on 
all  other  occafions)  is  reminded  by  the  oath  of  his  office  to 
execute  judgment  in  mercy. 

The  other  fpecies  of  criminal  homicide  is  that  of  killing 
another  man.  But  in  this  there  are  alfo  degrees  of  guilt, 
which  divide  the  offence  into  manjlaughter  and  murder. 
The  difference  between  which  may  be  partly  collected  from 
what  has  been  incidentally  mentioned  in  the  preceding  ar- 
ticles, and  principally  confifts  in  this,  that  manllaughter  a- 
rifes  from  the  fudden  heat  of  the  pafTions,  murder  from  the 
wickednefs  of  the  heart. 

(s)  I  Hal.  P.  C.  41a.  (t)  riiich.  L.  xi6. 

I.  Man- 
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I.  MrtNSLAUGHTER  is  therefore  thus  dcrmed  (u),  the  un- 
lawful killing  of  another,  without  malice  cither  cxprcfs  or 
implied  :  which  may  be  either  voluntarily,  upon  a  fudclen 
heat  i  or  involuntarily,  but  in  the  commiflion  of  fome  un- 
lawful acSl.  Thefe  were  called  in  the  Gothic  conftitutions 
*'  homicidid  vidgnria :  quae  aut  cafiiy  aut  etiam  fponte  ccm- 
*<  mittiintury  fed  in  fubitaneo  quodam  iracundiae  calore  ct  im- 
*' petu  (w)."  And  hence  it  follows,  that  in  manfiaughter 
there  can  be  no  accefFories  before  the  fa£l ;  becauie  it  raufi; 
be  done  without  premeditation. 

As  to  the  firfl,  or  voluntary  branch  :  if  upon  a  fuddea 
(juarrel  two  perfons  fight,  and  one  of  them  kills  the  other, 
this  is  manOaughter  ;  and  fo  it  is,  if  they  upon  fuch  an  oc- 
cafion  go  out  and  fight  in  a  field  ;  for  this  is  one  continued 
acl  of  paffion  (x)  :  and  the  law  pays  that  regard  to  humaa 
frailty,  as  not  to  put  a  hafty  and  a  deliberate  a(?t  upon  the 
fame  footing  with  regard  to  guilt.  So  alfo  if  a  man  be 
greatly  provoked,  as  by  pulling  his  nofe,  or  other  great  in- 
dignity, aud  immediately  kills  the  aggreflbr,  though  this  i;i 
not  excufablc  fe  defendendo,  fince  there  is  no  abfolure  ne- 
ceffity  for  doing  it  to  preferve  himfrlf-,  yet  neitl>er  is  ij; 
murder,  for  there  is  n©  previous  malice  ;  but  it  is  man- 
flaughter  (y).  But  in  this,  and  in  every  other  cafe  of  homi- 
cide upon  provocation,  if  there  be  a  fuiTicient  cooling-time 
for  paffion  to  fubfide  and  reafon  to  interpoft-;,  and  the  pcr- 
fon  fo  provoked  afterwards  kills  the  other,  this  is  deliheratr; 
revenge  and  not  heat  of  blood,  and  accordingly  amounts  to 
murder  (z).  So,  if  a  man  takes  another  in  the  aft  of  adul- 
tery with  his  wife,  and  kills  him  directly  upon  the  fpot  j 
though  this  was  allowed  by  the  laws  of  Solon  (a),  as  like- 
wife  by  the  Roman  civil  law,  (if  the  adulterer  was  found  in 
the  huiband's  own  houfe)  (b),  and  alfo  among  the  antient: 
Goths  (c)  i  yet  in  England  it  is  not  abfolutely  ranked  in  the 

(u)  I  Hal.  P.  C.  0,66,  (z  Foft.  196. 

(w  Stieniii.  dc  jure  Goth.  I.  3.  c.  4.  (a)  Plutarch.  rH  vit.  Solon. 

(x)  I  Hawk.  P.  C.  8 J.  fb)  Ff.  48.  S.  24- 

{y)  Kelyng.  135.  (c)  Stiernh.  dc  jure  Golh.  /.  3.  c.  s. 
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clafs  of  juftlfiable  homicide,  as  in  cafe  of  a  forcible  rape^ 
but  it  is  manflaughter  (d).  Ic  is  however  the  lowcft  degree 
of  it :  and  therefore  in  fuch  a  cafe  the  court  dii t6\ed  the 
burning  in  the  hand  to  be  gently  inflicled,  becaufe  there 
could  not  be  a  greater  provocation  (e).  Manflaughter  there- 
fore on  a  fudden  provocation  differs  from  excufable  homi- 
cide fe  defendendo  in  this :  that  in  one  cafe  there  is  an  ap- 
parent nc'ceffity,  for  felf-prcfervation,  to  kill  the  aggreffor  ; 
in  che  other  no  necefllty  at  all,  being  only  a  fudden  adl  of 
revenge. 

The  fecond  branch,  or  invduntary  manflaughter,   differs 
alfo    from    homicide  excufable  by    mifadventure,    in    this } 
that  mifadventure  always  happens  in  confequence  of  a  law- 
ful a£l,   but  this  fpecies  of  manflaughter  in  confequence  of 
an  unlawful  one.     As  if  two  perfons   play    at   fword    and 
buckler,  unkfs  by  the   king's  command,   and  one  of  them 
kills  the  other  :  this   is  manflaughtfr,   becaufe  the  original 
a(£l  was  unlawful;  but  it  is  not  murder,  for  the  one  had  no 
int.'nt  to  do  the  other  any  perfonal  mifchief(f).     So   where 
a  perfon  does  an  a£l,   lawful  in   itfelf,   but   in   an   unlawful 
manner,  and  without  due  caution   and  circumfpe6lion  :  as 
when  a  workman  flings  down  a  flone  or  piece  of  timber  in- 
to the  ftreet  and  kills  a  man  -,  this  may  be  either  mifadven- 
ture, manflaughter,   or  murder,   according   to  the  circum- 
flances  under  which  the  original  aft  was   done  :  if  it   were 
in  a  country  village,   where  few  paffengers  are,  and  he  calls 
Cut  to  all  people  to  have  a  care,    it  is   m.ifadventure  only : 
but  if  it  were  in  London,  or  other  populous   towns,  where 
people  are  continually   paiTirg,  it  is  manfl^aughter,    though 
lie  j^ives  loud  warning  (g) ;  and  murder,  if  he  knows  of  their 
paffnig  and  gives  no  warning  at  all,  for   then    it  is  malice 
;!^;ainit  all  mankind  (h).     And,    in  general,  when  an   invo- 
luntary killing  happens  in  confequence  of  an  unlawful   aft, 
it  will  be  either  murder   or   manflaughter  according   to   the 
nature' of  the  aft  vt^hich  occafioned  it.     If  it  be  in  profecu- 

(d)  t  Hil.  P.  C.  495,  (f)  ?  Tnfl.  j6.  (li)  3  Inft.  57- 

(c)  Sir  T.  Raym.  aij.  \'^  Ktl.  +9. 
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tion  of  a  felonious  intent,  it  will  be  murder';  but  if  no 
more  was  intemied  than  a  mere  irefpafs,  it  will  only  amount 
to  manflaugliter  (i). 

Next,  as  to  the  puni/h?7ient  of  this  degree  of  homicide  : 
the  crime  of  manflaughter  amounts  to  felony,  but  within 
the  benefit  of  clergy ;  and  the  offender  fliall  be  burnt  iu 
the  hand,  and  forfeit  all  his  goods  and  chattels. 

But  there  is  one  fpecies  of  manflaughter  which  is  pu- 
nlfhed  as  murder,  the  benefit  of  clergy  being  taken  away 
from  it  by  ftatute ;  namely,  the  offence  of  mortally  Jlabbing 
another,  though  done  upon  fudden  provocation.  For  by 
ftatute  I  Jac.  I.  c.  8.  when  one  thrufts  or  ftabs  another,  not 
then  having  a  weapon  drawn,  or  who  hath  not  then  firfl; 
ftricken  the  party  ftabbing,  fo  that  he  dies  thereof  within 
fix  months  after,  the  offender  fhall  not  have  the  benefit  of 
clergy,  though  he  did  it  not  of  malice  aforethought.  This 
ftatute  was  made  on  account  of  the  frequent  quarrels  and 
ftabbings  with  ftiort  daggers,  between  the  Scots  and  the 
Englifli,  at  the  accelfion  of  James  the  firfl  (k)  ;  and,  being 
therefore  of  a  temporary  nature,  ouglit  to  have  expired 
with  the  mifchief  which  it  meant  to  remedy.  For,  in 
point  of  folid  and  fubflantial  juftice,  it  cannot  be  faid  that 
the  mode  of  killing,  wliether  by  ftabbing,  ftrangling  or 
(hooting,  can  either  extenuate  or  enhance  the  guilt :  unlefs 
where,  as  in  the  cafe  of  poifoning,  it  carries  with  it  an  in- 
ternal evidence  of  cool  and  deliberate  malice.  But  the 
benignity  of  the  law  hath  conftrued  the  ftatute  fo  favoura- 
bly in  behalf  of  the  fubje<fl,  and  fo  ftri£lly  when  againft 
him,  that  the  offence  of  ftabbing  ftands  almoft  upon  the 
fame  footing,  as  it  did  at  the  common  law  (1).  Thus, 
(not  to  repeat  the  cafes  before^-mentioned,  of  ftabbing  an 
adulterefs,  <bc.  which  are  barely  manflaughter,  as  at  com- 
mon law)  in, the  conftru£lion  of  this  ftatute  it  hath  been 
doubted,  whether,  if  the  deceafed  had  ftruck  at  all  before 
the  mortal  blow  given,  this  takes  it  out  of  the  ftatute,, 
though  in  the  preceding  quarrel  the   ftabbsr  had   given  the 

(i)  Fofter,  158.  (k)  i  Lord  Raym.  140.  (I)  Port.  ^99,  300. 
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firft  blow  ;  and  it  feems  to  be  the  better  opinion,  that  this 
is  not  within  the  llatute  (m).  Alfo  it  hath  been  refolved, 
that  the  killing  a  nian  by  throwing  a  hammer  or  other 
weapon  is  not  within  the  ftatute ;  and  whether  a  fliot  with 
a  piftol  be  (o  or  not,  is  doubted  (n).  But  if  the  party  flain 
had  a  cudgel  in  his  hand,  or  had  thrown  a  pot  or  a  bottle, 
or  difchaiged  a  piftol  at  the  party  ftabbing,  this  is  fufFicient, 
having  a  weapon  drawn  on  his  fide  within  the  words  of  the 
ftatute  (o). 

7.  We  are  next  to  eonfuler  the  crime  of  deliberate  and 
wilful  murder  /  a  crime  at  which  human  nature  ftarts,  and 
which  is  I  believe  punifhed  almoft  univerfally  throrghout 
the  world  with  death.  The  words  of  the  Mofaical  law  (over 
and  above  the  general  precept  to  Noah  (p),  that  "  whofo 
*<  fneddeth  man's  blood,  by  man  Ihall  his  blood  be  fhed,") 
are  very  emphatical  in  prohibiting  the  pardon  of  murder- 
ers (q).  "  Moreover,  ye  {hall  take  no  fatisfaction  for  the 
•♦  life  of  a  murderer,  who  is  guilty  of  death,  but  he  fliall 
"  furely  be  put  to  death  j  for  the  land  cannot  be  cleanfed 
"  of  the  blood  that  is  fhed  therein,  but  by  the  blood  of  him 
**  that  ftied  it."  And  therefore  our  law  has  provided  one 
courfe  of  profecution,  (that  by  appeal,  of  which  hereafter) 
wherein  the  king  himfelf  is  excluded  the  power  of  pardon- 
ing murder  r  fo  that,  were  the  king  of  England  fo  inclined, 
he  could  not  imitate  that  Polifli  monarch  mentioned  by 
PufFendorf  (r) ;  who  thought  proper  to  remit  the  penalties 
of  murder  to  all  the  nobility,  in  an  editl  with  this  arrogant 
preamble,  *' ncj,  divini  juris  rigorem  modcrantesy  i3c"  But 
let  us  now  confider  the  definition  of  this  great  offence. 

The  name  of  wzz/ri/iT  was  antiently  applied  only  to  the 
fecret  killing  of  another  (s)  ;  (which  the  word,  moerday  (ig- 
Jiifies  in  the  Teutonic  language  (t),  and  it  was  defined  "  h&- 

(m)  Foft.  301.    I  Hawk.  P.  C.  77.  (q)  Numb,  xxxv.  31. 

(n;  .  H:-l.  P.  C.  470.  (r)  L.  of  N.  b,  8.  c.  3. 

(o)  1  Hjwk.  P.  C.  77.  (-)  Dialog,  c'c  Saicch.  I.  i.  c  10. 

(p)  Gen-vix,  S.  (t;  Stievnh.  dejun  Sueon.  I.  3'.  c.  ji 
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*♦  micidiiim  quod  mil/o  vidente^  nuUo  fciente^  clam  perpetra- 
*'  tur)  (u):"  for  ^vhich  the  vill  wherein  it  was  committed,  or 
(if  that  were  too  poor)  the  whole  hundred  was  liable  to  a 
heavy  amercement ;  which  amercement  itfelf  was  alfo  de- 
nominated murdrum  (w).  This  was  an  antient  ufage  among 
the  Goths  in  Sweden  and  Denmark;  who  fuppofed  the 
neighbourhood,  unlefs  they  produced  the  murderer,  to  have 
perpetrated  or  at  leaft  connived  at  the  murder  (x) :  and, 
according  to  Bradlon  (y),  was  introduced  into  this  king- 
dom by  king  Canute,  to  prevent  his  countrymen  the  Danes 
from  being  privily  murdered  by  the  Englifli  j  and  was  after- 
wards continued  by  "William  the  conqueror,  for  the  like 
fecurity  to  his  own  Normans  (z).  And  therefore  if,  upon 
inquifition  had,  it  appeared  that  the  perfon  found  llain  was 
an  Englifhinan,  (the  prefentment  whereof  was  denomina- 
ted englefcherie)  (a)  the  country  feems  to  have  been  excufcd 
from  this  burthen.  But  this  difference  being  totally  abo- 
liflied  by  ftatute  i4Edw.  III.  c.  4.  we  muft  now  (as  is  ob- 
ferved  by  Staundforde)  (b)  define  murder  in  quite  another 
manner,  without  regarding  whether  the  party  llain  was  'kil- 
led openly  or  fecretly,  or  whether  he  was  of  Englifli  or  fo- 
reign extraction. 

Murder  is  therefore  now  thus  defined,  or  rather  de- 
fcribed,  by  fir  Edward  Coke(c)-,  "  when  a  perfon  of  found 
*'  memory  and  difcrerion,  unlawfully  killeth  any  reafonable 
♦'  creature  ia  being  and  under  the  king's  peace,  with  ma- 
*'  lice  aforethought,  either  exprefs  or  implied."  The  belt 
way  of  examining  the  nature  of  this  crime  will  be  by  confi- 
dering  the  feveral  branches  of  this  definition. 

First,  it  muft  be  committed  by  a  perfon  of  found  memory 
and  difcretion  :  for  a  lunatic  or  infant,  as  was  formerly  ob- 
ferved,  are  incapable  of  committing  any  crime ;    unlefs  in 

(u)  Ghnv.  /.  14.  c.  3.  (z)  I  Hal.  P.  C.  447. 

(w)  Biaft.  /.  3.  ir.  z.  c.  IJ.  §  7.  Stat,  (a)  Brafl.  ubt/upr. 

Marlbr.  c.  i(S.     Fort,  aSi.  (b)  P.  C.  /.  i.  c.  la. 

(xl  Stirrnh.  /.  3,  c.  4.  (c)  3  Inft.  47. 
Cy)  I.  3.  tr.  %.  c.  ly 
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fuch  cafes  wliere  they  fhew  a  confcioufnefs  of  doing  wron^, 
and  of  courfe  a  difcretion,  or  difcernment,  between  good 

and  evil. 

Next,  it  happens  when  a  perfon  of  fuch  found  difcre- 
tion iinlaivfiilly  kitleth.  The  unlawfulnefs  arifes  from  the 
killing  without  warrant  or  excufe :  and  there  muft  alfo  be 
an  a£lual  killing  to  conllitute  murder;  for  a  bare  aflaultj 
with  intent  to  kill,  is  only  a  great  mifdemefnor,  though 
formerly  it  was  held  to  be  murder  (d).  The  killing  may 
be  by  poifoning,  ftriking,  ftarving,  drowning,  and  a  thou- 
fand  other  forms  of  death,  by  which  human  nature  may  be 
overcome.  Of  thefe  the  moft  deteilable  of  all  is  poifon  j 
becaufe  it  can  of  all  others  be  the  leall  prevented  either  by 
manhood  or  forettiought  (c).  And  therefore  by  the  ftatute 
2  2  Hen.  VIII.  c.  9.  it  was  made  treafon,  and  a  more  grie- 
vous and  lingering  kind  of  death  was  infliitled  on  it  than  the 
common  law  allowed  j  namely,  boiling  to  death  :  but  this 
a£l  did  not  live  long,  being  repealed  by  1  Edw.  VI.  c.  12. 
There  was  alfo,  by  the  antient  common  law,  one  fpecies 
of  killing  held  to  be  n>urder,  which  is  hardly  fo  at  this  day, 
ror  has  there  been  an  inftance  wherein  it  has  been  held  to 
be  murder  for  many  ages  paft  (f) :  I  mean  by  bearing  falfe 
witnefs  againft  another,  with  an  exprefs  premeditated  de- 
f:gn  to  take  away  his  life,  fo  as  the  innocent  perfon  be  con- 
demned and  executed  (g).  The  Gothic  laws  punifhed  in 
this  cafe,  both  the  judge,  the  witneffes,  and  the  profecutor  j 
*'  peculiari  poena  judicem  piiniiint ;  peciiliari  tejies,  quorum 
^^  fides  judicern  feduxit ;  peculiari  dcniqiie  et  maxima  auElo- 
*'  rem.^  ut  homicidam  (h)."  And,  among  the  Romans,  the 
lex  Cornelia,  de  ficariis^  punifiied  the  falfe  witnefs  with 
death,  as  being  guilty  of  a  fpecies  of  afTaffination  (i).     And 

(d)  I  Hal.  P.  C.  4x5.  point  v/as  not  rnaintainable,    but  from 

(e)  3  Inft.  4S.  other    prudential    reafons.      Nothing 

(f)  Foft.  I  51.     In  the  cafe  of  P.^ac-  tliercfore  fliould  be  concluded  from  the 
«3aniel  and  Berry,   reported  hy  dr  Mi-  waiving  of  that  proi'ecuiion. 

fhael  Fofter,  though  the  then  attorney         (g)  Mirror,  c.  i.   fe£t.  9.     Britt.  c. 

general  declined  to  argue  this  point    of  5.  Bra<f>.  /.  3.  c.  4. 
Jaw,  I   have  grounds  to  helieve  it    was         (h)  Stiernh.  de  jure  Co(h.  L^.  c.  3. 
not    from  a«y  apprchcnfion  that   the         (i)i^.  48.8.  *. 

there 
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there  is  no  doubt  but  this  is  equally  murder  in  foro  confcicn- 
tiae  as  killing  with   a   fwoixl ;   though  the   modern   law  (to 
avoid  the  danger  of  deterring  wirnefl'es  from  giving  evidence 
upon  capital  profecutions,  if  it  muil  be  at  the  peril   of  their 
own  lives)  has  not  yet  puniflied  it  as  fuch.     If  a  man  how- 
ever does  fuch  an  a£l:,  of  which  the  probable  confequcnca 
may  be,  and  eventually  is,  death  5  fuch  killing  may  be  mur- 
der, although  no  ilroke  be  Itrutk  by  himfelf:   as   was   the 
cafe  of  the  unnatural  fon,  who   cxpofed   his   fick   father  to 
the  air  againfl  his  will,  by  reafon  whereof  he  died  (k) ;   and 
of  the  harlot,  who  laid  her  child  in  an  orchard,  where  a  kite 
ftrnck  it  and  killed  it  (1).     So  too,  if  a  man  hath  a  beafl  that 
is  ufed  to  do  mifchief  j   and  he,  knowing  it,  fufers  it  to  go 
abroad,  and  it  kills  a  man  j   even  this  is  manflaughter  in  the 
owner  :  but  if  he  had  purpofely  turned  it  loofe^  though  bare- 
ly to  frighten  people  and   make  what  is  called  fport,  it  is 
with  us  (as  in  the  Jewifh  law)  as  much  murder  as  if  he  had 
incited  a  bear  or  a  dog  to  worry  them  (m).     If  a  phyfician 
or  furgeon  gives  his  patient  a  potion  or  plaifter  to  cure  him, 
which    conrrary   to  expectation   kills    him,    this   is  neither 
murder,  nor  manflaughter,  but  mifadventure  ;    and   he  fhall 
not  be  punifhed  criminally,  however  liable   he   might  for- 
merly have  been  to  a  civil  aftion  for  negle^^  or  ignorance  (n): 
but  it  hath  been  holden,  that  if  it  be  not  a  regular  phyficiati 
or  furgeon  who  adminifters  the  medicine  or  performs  the 
operation,  it  is  manflaughter  at  the  leaft  (o).     Yet  lir  Mat- 
thew Hale  very  juftly  queftions  the  law  of  this  determination ; 
fmce  phyCc  and  falves  were  in  ufe  before  licenfed  phyficians 
and  furgeons :  wherefore   he  treats  this  doftrine  as  apocry- 
phal,  and    fitted  only  to  gratify  and  flatter  licentiates  and 
doftors  in  phyfic;  though  it  may  be  of  ufe  to  make  people 
cautious  and  wary  how  they  meddle  too  much   in   fo  dan- 
gerous an  employment  (p).     In  order  alfo  to  make  the  kill- 
ing murder,   it  is  requifite  that  the  party  die  within  a  year 
and  a  day  after  the  ftroke  received,  or  caufe  of  death  admi- 

.(k)  I  Hawk.  p.  C.  73.  (n)Mirr.c.  4.  §  16.  See  Vol.  III.p.ijz. 

,(1)  I  Hal.  P.  C.  43J.  (o)  Rritt.  c.  j.  4  Inft.  25:. 

(«)  iVid.  431.  (p)  I  HaL  P.  C  430. 
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niftred ;  In  the  computation  of  which,  the  whole  day  upon 
which  the  hurt  was  done  fliall  be  reckoned  the  firft  (q). 

Farther  j  the  perfon  killed  mufl:  be  "  a  reafonable  crea^ 
iure  in  beings  and  under  the  king^s  peace^*  at  the  time  of  the 
killing.  Therefore  to  kill  an  alien,  a  Jew,  or  an  outlaw, 
who  are  all  under  the  king's  peace  or  proteftion,  is  as  much 
murder  as  to  kill  the  moft  regular  born  Englifliman  ;  ex- 
cept he  be  an  alien-enemy,  in  time  of  war(r).  To  kill  a 
child  in  its  mother's  womb,  is  now  no  murder,  but  a  great 
mifprifion  :  but  if  the  child  be  born  alive,  and  dieth  by  rea- 
fon  of  the  potion  or  bruifes  it  received  in  the  womb,  it  is 
murder  in  fuch  as  adminiftred  or  gave  them  (s).  But  as 
there  is  one  cafe  where  it  is  diflicult  to  prove  the  child's  be- 
ing born  alive,  namely,  in  the  cafe  of  the  murder  of  baf- 
tard  children  by  the  unnatural  mother,  it  is  enabled  by  fta- 
tute  21  Jac.  I.  c.  27.  that  if  any  woman  be  delivered  of  a 
child,  which  if  born  alive  fhould  by  law  be  a  baftard  j  and 
endeavours  privately  to  conceal  its  death,  by  burying  the 
child  or  the  like  ;  the  mother  fo  offending  fliall  fuffer  death 
as  in  the  cafe  of  murder,  unlefs  ihe  can  prove  by  one  wit- 
nefs  at  leaft,  that  the  child  was  a£lually  born  dead.  This 
law,  which  favours  pretty  ftrongly  of  feverlty,  in  making 
the  concealment  of  the  death  almoft  conclufive  evidence 
of  the  child's  being  murdered  by  the  mother,  is  neverthe- 
lefs  to  be  alfo  met  with  in  the  criminal  codes  of  many  other 
nations  of  Europe  -,  as  the  Danes,  the  Swedes,  and  the 
French  (t)  :  but  I  apprehend  it  has  of  late  years  been  ufual 
with  us  in  England,  upon  trials  for  this  offence,  to  require 
fome  fort  of  prefumptive  evidence  that  the  child  was  born 
alive,  before  the  other  conftrained  prefumption  (that  the 
child,  whofe  death  is  concealed,  was  therefore  killed  by  its 
parent)  is  admitted  to  convi£l  the  prifoner. 

Lastly,    the   killing    muft   be  committed  ivith   malice 
afore-thought^  to  make  it  the  crime  of  murder.     This  is  the 

(q)  I  Kawk.  P.  C.  79.  (s)  3  Inft.  50.     i  Hawk.  P.  C.  80. 

(Vj  3  Inft.  so.  I  Hal.  P.  C.  43 3t  (t)  See  Barringt.  en  the  ftatutes  4*$. 
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grand  criterion,  which  now  diftinguiflics  murder  from  other 
killing  :   and  this  malice  prepenfe,  malitia  praecogitatay  is 
not  fo  properly  fpite  or  malevolence  to  the  deceafcd  in  par- 
ticular, as  any  evil  defign  in  general ;  the  diclate  of  a  wick- 
ed, depraved,  and  malignant  heart  (u)i  tm  difpcftivn  afaire 
un  male  chofe  (vr)  :  and  it  may  be  either  exprefs,  or  implied 
in  lawr.     Exprefs  malice  is  when   one,  with  a  fedate  deli- 
berate mind  and   formed  defign,  doih  kill  another:   which 
formed  defign  is  evidenced  by  external  circumftances  dif- 
covcring  that  inward  intention  ;  as   lying  in  wait,  antece- 
dent menaces,  former  grudges,  and  concerted  fchcmes  to 
do  him  fome  bodily  harm  (r).     This  takes  in  the  cafe  of 
deliberate  duelling,  where  both  parties  meec  avowedly  with 
an  intent  to  murder:  thinking  it  their  duty,  as  gentlemen, 
and  claiming  it  as  their  right,  to  wanton   with  their  own 
iives  and  thofe  of  their  fellow-creatures  ;   without  any  war-  , 
rant  or  authority  from  any  power  either  divine  or  human, 
but  in  .direct  contradiction  to  the  laws  both  of  God  and 
man  :  and  therefore  the  law  has  juftly  iixed  the  crime  and 
punifliment  of  murder,  on  them,  and  on  their   feconds  al- 
fo  (y).     Yet  it  requires  fuch  a  degree  of  paffive  valour,  to 
combat   the  dread    of  even    undeferved   contempt,    arifing 
from  the  falfe  notions  of  honour  too  gcnera'Jy  received  in 
Europe,   that  the  ftrongeft  prohibitions  and  penalties  of  the 
law  will  never  be  entirely  effetlual  to  eradicate  this  unhap- 
py cudom  ;  till  a  method  be  found  out  of  compelling  the 
original   aggreflbr   to  make  fome  other  fatisfadtion    to  the 
aflronted  party,  which   the  world  fhall  efieem  equally  re- 
putable, as  that  which  is  now  given  at  the  hazard  of  the 
life  and  fortune,  as  well  of  the  perfon  infalted,  as  of  him 
who   hath  given  the  infult.     Alfo,  if  even  upon  a  fudden 
provocation   one  beats  another  in  a  cruel  and  unufual  man- 
ner,  fo  that  he  dies,  though  he  did   not  intend  his  death, 
yet  he  is  guilty  of  murder  by  exprefs  malice  ;  that  is,  by  an 
exprefs  evil  defign,  the  genuine  fenfe  oi  malitia.     As  when 
a  park-keeper  tied  a  boy,  that  was  Itealing  wood,  to  a  horfe's 
tail,  and  dragged  him  along  the  park  ;  when  a  raafter  cor- 

(u)  Fofter.  lytf,  fx)  i  Hal,  P.  C.  4Ji. 

(w)  4  Roll.  Rep  4(Ji.  (y)  I  Hawk.  P.  C.  8i«      . 
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rented  his  fervant  with  an  iron  bar,  and  a  fchoolmaltsr 
ftamped  on  his  fcholar's  belly  ;  fo  that  each  of  the  fufferers 
died  ;  thefe  were  juftly  held  to  be  murders,  becaufe  the  cor- 
re£^ion  being  exctflive,  aiid  fuch  as  could  not  proceed  but 
from  a  bad  heart,  it  was  equivalent  to  a  deliberate  aft  of 
flaughter  (z).  Neither  fliall  he  be  guilty  of  a  lefs  crime, 
who  kills  another  in  confequence  of  fuch  a  wjlful  aft,  as 
ftiews  him  to  be  an  enemy  to  all  mankind  in  general  j  as  go- 
ing deliberately  with  a  horfe  ufed  to  (trike,  or  difcharging  a 
gun,  among  a  multitude  of  people  (a).  So  if  a  man  refolves 
to  kill  the  next  man  he  meets,  and  does  kill  him,  it  is  mar- 
der,  although  he  knew  him  not ;  for  this  is  univerfal  ma- 
lice. And,  iftwoormore  come  together  to  do  an  unlaw- 
ful aft  againfl:  the  king's  peace,  of  which  the  probable 
confequence  might  be  bloodflied  ;  as  to  beat  a  man,  to 
commit  a  riot,  or  to  rob  a  park ;  and  one  of  them  kills  a 
man  ;  it  is  murder  in  them  all,  becaufe  of  the  unlawful 
aft,  the  malitia  praccogitatay  or  evil  intended  beforehand  (b). 

-  Also  in  many  cafes  where  no  malice  is  exprefled,  the 
law  will  imply  it  :  as,  where  a  man  wilfully  poifons  another, 
in  fuch  a  deliberate  aft  the  law  prefumes  malice,  though 
jio  particular  enmity  can  be  proved  (c) .  And  if  a  man  kills 
another  fuddenly,  without  any,  or  without  a  confiderable, 
provocation,  the  law  implies  malice  ;  for  no  perfon,  unlefs 
of  an  abandoned  heart,  would  be  guilty  of  fuch  an  ?ft,  up- 
on a  flight  or  no  apparent' caufe.  No  affront,  by  words,  or 
geftures  only,  is  a  fufucient  provocation,  fo  as  to  excufe  or 
extenuate  fuch  afts  of  violence  as  manifeftly  endanger  the 
life  of  another  (d).  But  if  the  perfon  fo  provocked  had  unfor- 
tunately killed  the  other,  by  beating  him  in  fuch  a  manner  as 
-flicwed  only  an  intent  to  chaftifeand  not  to  kill  him,  the  law 
fo  far  confiders  the  provoeation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manflaughter,  and  not  murder  (e).  In 
like  manner,  if  one  kills  an  officer  of  juHice,   either  civil  or 


(?)  I  Hal.  r.  C.  454,473,  474, 

(a)  I  Hawk.  P.  C.  74. 

(b)  Jbrd.  84. 

(r)  I  Hal.  P.  C.4S5. 


(d)  I  Hawk.   P.    C.   8a.  1  Hal.  P, 
r.  4S5.4S«- 
(c)  Folt.  jpi. 
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criminal,  in  the  execution  of  his  duty,  or  any  of  his  afliftairs 
endeavouring  to  conferve  the  peace,  or  any  private  perfon 
encieavouring  to  fupprefs  an  affray  or  apprehend  a  felon, 
knowing  his  authority  or  the  intention  with  which  h?  in- 
terpofes,  the  law  will  imply  malice,  and  the  killer  fiiall  be 
guilty  of  murder  (f).  And  if  one  intends  to  do  another 
felony,  and  undefignedly  kills  a  man,  this  is  alfo  murder  (g). 
Thus  if  one  (hoots  at  A  and  miffes  him^  but  kills  B.  this  is 
murder  j  becaufe  of  the  previous  felonious  intent,  which  the 
law  transfers  from  one  to  the  other.  The  fame  is  the  cafe, 
where  one  lays  poifon  for  A  ;  and  B,  againft  whom  the 
prifoner  had  no  malicious  intent,  takes  it,  and  it  kilis  him  ; 
this  is  likewife  murder  (h).  It  were  endlefs  to  go  through 
all  the  cafes  of  homicide,  which  have  been  adjudged  either 
exprefsly,  or  impliedly,  malicious:  thele  therefore  may 
fuffice  as  a  fpecimen  ;  and  we  may  take  it  for  a  general  rule, 
that  all  homicide  is  malicious,  and  of  courfe  amounts  to  mur- 
der, unlefs  vihercjiijlijied  by  the  command  or  permiffion  of 
the  law  ;  fxczf/i?^  on  a  principle  of  accident  or  felf-prefervati- 
on  ;  or  alleviated  into  manflaughter,  by  being  either  the  in- 
voluntary confequence  of  fome  adii,  not  ftriQly  lawful,  or  (if 
voluntary)  occafioned  by  fome  fudden  and  fufficiently  violent 
provocation.  And  all  thefe  circumftances  of  juftiiicaiion, 
excufe,  or  alleviation,  it  is  incumbent  upon  the  prifoner  to 
make  out,  to  the  fatisfa£tion  of  the  court  and  jury  :  the  lat- 
ter of  whom  are  to  decide  whether  the  circumftances  alkd- 
ged  be  proved  to  have  actually  exifted  ;  the  former,  how  far 
they  extend  to  take  away  or  mitigate  the  guilt.  For  all  ho- 
micide is  prefumed  to  be  malicious,  until  the  contrary  ap- 
peareth  upon  evidence  (i). 

The  puniiliment  of  murder,  and  that  of  manflaughter, 
were  formerly  one  and  the  fame  j  both  having  the  benefit  of 
clergy  :  fo  that  none  but  unlearned  perfons,  who  leaft  knew 

(f)  I  Hal.  p.  C.  4S7-  Poller.  308,      (h)  r.  Hal.  P.  C.4«tf. 
^c.  {l)Foft.  ijj. 

(£)  I  Hal.  P.  C.  46 J. 
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the  guilt  of  It,  xvere  put  to  death  for  this  enormous  crime  (Ic). 
But  now,  by  ftatute  23  Hen.  VIII.  c.  i.  and  i  Edw.  VI.  c. 
J 2.  the  benefit  of  clergy  is  taken  away  from  murder  though 
malice  prepenfe.  In  atrocious  cafes  it  was  frequently  ufual 
for  the  court  to  direct  the  murderer,  after  execution,  to  be 
hung  upon  a^  gibbet  in  chnins,  near  the  place  where  the  fa6t 
was  committed  :  but  this  was  no  part  of  the  legal  judgment; 
and  the  like  is  flill  fometimes  pradliced  in  the  cafe  of  notori- 
ous thieves.  This,  being  quit  contrary  to  the  exprefs  com- 
mand of  the  Mofaical  law  (I),  feems  to  have  been  borrowed 
from  the  civil  law  ;  which,  befides  the  terror  of  the  example, 
gives  alfo  another  reafon  for  this  pradlice,  viz.  that  it  is  a 
comfortable  fight  to  the  relations  and  friends  of  the  deceaf- 
ed  (m).  But  now  in  England,  it  is  enadled  by  ftatute  25 
Geo.  II.  c.  37.  that  the  judge,  before  whom  a  murderer  is 
•onvidled,  fliall  in  pafling  fentence  diredl  him  to  be  executed 
on  the  next  day  but  one,  (unlefs  the  fame  {ball  be  Sunday, 
and  then  on  the  Monday  following)  and  that  his  body  be  de- 
livered to  the  furgeons  to  be  diflected  and  anatomized  (n)  ; 
and  that  the  judge  may  dire£l  his  body  to  be  afterwards  hung 
in  chains,  but  in  no  wife  to  be  buried  wirhout  dilTcdtion. 
And,  during  the  (hort  but  awful  interval  between  fentence 
and  execution,  the  prifoner  fhall  be  kept  alone,  and  fuflain- 
ed  with  only  bread  and  water.  But  a  power  is  allowed  to 
the  judge,  upon  good  and  fufficient  caufe,  to  refpite  the  exe- 
cution, and  relax  the  other  reftraints  of  this  ad. 

By  the  Roman  law,  parriciJc,  or  the  murder  of  one's 
parents  or  children,  was  puuillied  in  a  much  feverer  manner 
than  any  other  kind  of  homicide.  After  being  fcourgcd,  the 
delinquents  were  fewed  up  in  a  leathern  fack,  with  a  live 

(k)  I  Hal.  P.  C.  4J0.  *'  ubi  grfjjhti  ftitit,  furca  figenJoi  fla- 

(I)  "  Thebody  of  amalefaftor  fhall  '■'■cult;    tri,    et  conJ'pt'Hu   deterrcinitiir 

*'  rot  remain  all  night  upon  the  tree  ;  "  alii,  el  folatio  fit  cognatis  tKteremplo- 

*'  but  thou  flialt  in  any  wife  bury  him  "  rtini,  codern  loco  poena  reJdita,  in  qu» 

"  in    that  day,  that  the  land   be  Kot  "  /(itr:iics  lictmcidia  fcdjfcut."     Ff.  43. 

■"  defiled."  Deut.  xxi.  13.  19.  iH.fift.  15. 

(m)  '♦  FaincfQi  lairoilei,  in  his  locii,  (n)  Fort,  107. 

^^v^-.^^.■■  dog, 
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dog,  a  cock,  a  viper,  and  an  ape,  and  fo  cad  into  tlie  fea  (r ). 
Solon,  It  is  true,  in  his  laws,  made  none  againft  parricide  ; 
apprehending  it  impoflible  that  any  one  fhould  be  guilty  of 
fo  unnatural  a  barbarity  (p).  And  the  Perfians,  according 
to  Herodotus,  entertained  the  fame  notion,  when  they  ad- 
judged all  perfons  who  killed  their  reputed  parents  to  be 
baftards.  And,  upon  fome  fuch  reafon  as  this,  mufl:  we  ac- 
count for  the  coinmilTionof  an  exemplary  punifhment  for  this 
crime  in  our  Englifh  laws;  which  treat  it  no  otherwife  than 
as  fimple  murder,  unlefs  the  child  was  alfo  the  fervant  of  his 
parent  (q). 

For,  though  the  breacli  cf  natural  relation  is  unobferved, 
yet  the  breach  of  civil  or  ecclefiaftical  connections,  whea 
coupled  with  murder,  denominates  it  a  new  offence  ;  no  lefs 
than  a  fpecies  of  treafon,  called  parva  proditioj  or  petit  trea- 
Jon  :  which  however  is  nothing  elfe  but  an  aggravated  de- 
gree of  murder  (r) ;  although,  on  account  of  the  violation  of 
private  allegiance,  it  is  ftigmatized  ar  an  inferior  fpecies  of 
treafon  (s).  And  thus,  in  the  antient  Gothic  conflitution, 
"we  find  the  breach  both  of  natural  and  civil  relations  ranked 
in  the  fame  clafs  with  crimes  againft  the  ftate  and  the  fove- 
reign  (r). 

Petit  treafon,  according  to  the  ftatute  25  Edw.  III.  c.  2. 
may  happen  three  ways  :  by  a  fervant  killing  his  mafter,  a 
wife  her  hufband,  or  an  ecclefiaftical  perfon  (either  fecular, 
or  regular)  his  fuperior,  to  whom  he  owes  faith  and  obe- 
dience. A  fervant  who  kills  his  mafter  whom  he  has  left, 
upon  a  grudge  conceived  againft  him  during  his  fervice,  is 
guilty  of  petit  treafon :  for  the  traiterous  intention  was 
hatched  while  the  relation  fubfifted  between  them ;  and 
this  is  only  an  execution  of  that  intention  (u).  So  if  a  wife 
be  divorced  a  men/a  et  thoro,  ftill  the  vinculum  matrimonii 

(o)  Ff.  48.  9.  9.  "  ditis  in  regtm,    liberls   in  parcnfea, 

(p)  Cic.  pro  S.  Rofcio.  ftd.  zs.  *^  /tnaritts    in   uxores,    {et    vice  vcrfi) 

(q)   I  Hal.  P.  C.  380.  "  ftrvis  in  dominos,   aut  etiam  ab   be 

(r)  Fofter.  107.  314.  336.  "  mine  in  fcmet  ipfum"     Sticrnh.  de 

(s)  See  pag.  75.  jure  Goih.  /.  3.  c.  3. 
(t)    "   Omnium  gravijfma  cenfetur  (u)   i    Hawk,    F.   C.    Sp.     i    Hal. 

t*  v\i  fad.1  ab  incolii  in  ^atriam,  fuh'  P.  C.  380. 

fubfifts ; 
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fubfifts ;  and  if  fhe  kills  fuch  divorced  hufband,  flie  is  a 
traitrefs  (w).  And  a  clergyman  is  underftood  to  owe  cano- 
nical obedience,  to  the  bifhop  who  ordained  him,  to  him  in 
whofe  diocefe  he  is  beneficed,  and  alfo  to  the  metropolitan  of 
fuch  fufFragan  or  diocefan  bifhop  :  and  therefore  to  kill  any  of 
thefe  is  petit  treafon  (x).  As  to  the  reft,  whatever  has  been 
faid,  or  remains  to  be  obferved  hereafter,  with  refpedit  to  wil- 
ful murder,  is  alfo  applicable  to  the  crime  of  petit  treafon, 
which  is  no  other  than  murder  in  its  moft  odious  degree  ; 
except  that  the  trial  fhall  be  as  in  cafes  of  high  treafon,  be- 
fore the  improvements  therein  made  by  theftatutes  of  William 
III.  (y) ;  and  alfo  except  in  its  punlfhment. 

The  punifhment  of  petit  treafon  in  a  man,  is  to  be  drawn 
and  hanged,  and,  in  a  woman,  to  be  drawn  and  burned  (z) : 
the  idea  of  which  latter  punifhment  feems  to  have  been 
handed  down  to  us  from  the  laws  of  the  antient  Druids, 
which  condemned  a  woman  to  be  burned  for  murdering  her 
hufband  (a);  and  it  is  now  the  ufual  punifliment  for  all 
forts  of  treafons  committed  by  thofa  of  the  female  fex  (b). 
Perfons  guilty  of  petit  treafon  were  firft  debarred  the  benefit 
of  clergy  by  ftatute  12  Hen.  VII.  c.  7. 

(w)  I  Hal.  P.C,  381.  (2)  I  Hal.  P.  C.  -^P.i.   3  In(T.  3H. 

(k)  IhUL  (a)  Caefar  de  bell.  Gall.  I.  6.  c.  18. 

(\-)  Fell.  337.  (b)  See  pag.  g^. 
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Chapter    the    fifteenth. 

Of  offences   against   the   PERSONS   05 
INDIVIDUALS. 


HAVING  in  the  preceding  chapter  confiJered  the 
principal  criine,  or  public  wrong,  that  can  be  com- 
mitted againft  a  private  fubjed,  namely,  by  deftroying  his 
life  ;  I  proceed  now  to  inquire  into  fuch  other  crimes  and 
mifdemefnors,  as  more  peculiarly.  afFedt  the  fecurity  of  his 
perfon,  while  living. 

Of  thefe  fome  are  felonious,  and  in  their  nature  capital  j 
others  are  fimple  mifdemefnors,  and  punifhable  with  a 
lighter  animadverfion.     Of  the  felonies  the  firft  is  that  of 

I.  Mayhem,  mahemiuniy  was  in  part  confidered  in  the 
preceding  volume  (a),  as  a  civil  injury:  but  it  is  alfo  looked 
upon  in  a  criminal  light  by  the  law ;  being  an  atrocious 
breach  of  the  king's  peace,  and  an  offence  tending  to  de- 
prive him  of  the  aid  and  afliflance  of  his  fubjeOis.  For 
iTiayhem  'is  properly  defined  to  be,  as  we  may  remember, 
the  violently  depriving  another  of  the  ufe  of  fuch  of  his 
members,  as  may  render  him'the  lefs  able  in  fighting,  eirher 
to  defend  himfelf,  or  to  annoy  his  adverfary  (b).  And 
therefore  the  cutting  off,  or  difabling,  or  weakening  a  man's 

(a)  See  Vol.  III.  pag.  m.  {h)  Brit.  /.  i.  c.  »j.  i  Hawk.  P.  Cm. 
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hand  or  finger,  or  ftriking  out  his  eye  or  foretooth,  or  de- 
priving him  of  thofe  parts,  the  lofs  of  which  in  all  animals 
abates  their  courage,  are  held  to  be  mayhems.  But  the  cut- 
ting off  his  ear,  or  nofe,  or  the  like,  are  not  held  to  be  may- 
hems at  common  law;  becaufe  they  do  not  weaken,  but  only 
disfigure  him. 

By  the  anticnt  law  of  England,  he  that  maimed  any  man, 
whereby  he  loft  any  part  of  his  body,  was  fentenced  to  lofe 
the  like  part;  mevibrum  pro  membro  [c) :  which  is  dill  the 
law  in  Sweden  (d).  But  this  went  afterwards  out  of  ufe: 
partly,  becaufe  the  law  of  retaliation,  as  was  formerly  fhewn 
(e),  is  at  beft  an  inadequate  rule  of  punifnment ;  and  partlyj 
becaufe  upon  a  repetition  of  the  offence  the  punifhment  could 
not  be  repeated.  So  that,  by  the  common  law,  as  it  for  a 
long  time  flood,  mayhem  was  only  punilliable  with  fine  and 
imprifonment  (f);  unlefs  perhaps  the  offence  of  mayhem  by 
caftration,  which  all  our  old  writers  hdd  to  be  felony  j 
*'  et  fequilur  aliquando  poena  capitalist  aliqiiando  pcrpetuum 
**  exiliiimy  cum  omnium  bonorum  ademptione  (g)-"  And  this, 
although  the  mayhem  was  committed  upon  the  higheft  pro- 
vocation (h). 

But  fubfequent  flatutes  have  put  the  crime  and  punifh- 
ment of  mayhem  more  out  of  doubt.  For,  firft,  by  flatute 
5  Hen.  IV.  c.  5.  to  remedy  a  mifchief  that  then  prevailed,  of 
beating,  wounding,  or  robbing  a  man,  and  then  cutting  out 
hi,s  tongucy  or  putting  out  his  eyes,  to  prevent  him  from  being 
an  evidence  againfl.them,  this  offence  is  declared  to  be  felo- 
ny, if  done  of  malice  prepenfe  j  that  is,  as  fir  Edw.  Coke  (i) 

(c)  3  Infl.  ii%.—Mes,  ft  la  pkynte  (h)  Sir  Edward  Coke  (3  Inft.  6i.y 
fill  fu'ite  ie  femme  qu  averatol  et  a  home     has    tranfcribed  a  record  of  Henry  the 

f<.-s  mcmires,   en  ticl  cafe  perdra  la  feme  third's  time,  ( Clauf.  1 3  Hen-  HI.  m.  9.) 

la  Kne  tveyu  far  jugemcnt.,  come  le  mem-  by  which  a  gejitlcnnan  of  Somcrfetlhirc 

he  I'ount  ele  avera  trejpajfe.     (Brit.  C.  and  his  wife  appear  te  have  been  ap- 

2j.)  prehended  and  commiticd   to   prifon, 

(d)  Stiernhook  de  jure  Sueon.  I.  3.  being  indidcd  for  dealing  thus  wiih 
c.  3.  John  the  monk,    wlio  was  caught  in 


fe)  See  pag.  la.  adultery  with  the  wife. 

(f)  I  Hawk.  P.  C.  iia.  (i)  3  Inft.  <ii^ 

(S)  Braa.  /»/.  144. 
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explains  ir,  voluntarily  and  of  fct  purpofe,  though  done  up- 
on a  fudden  occafion.  Next,  in  order  of  time,  is  theft.ituts 
37  Hen.  VIII.  c.  6.  which  direds,  that  if  a  man  fhall  mali- 
cioufly  and  unlawfully  cut  off  the  ear  of  any  of  the  king's 
fubjefts,  he  (hall  not  only  forfeit  treble  damages  to  the  party 
grieved,  to  be  recovered  by  aiSiion  of  trefpafs  at  comtnoia 
law,  as  a  civil  fatisfa6lion  ;  but  alfo  lo/.  by  way  of  fine  to 
the  king,  which  was  his  criminal  amercement.  The  laft 
ftatute,  but  by  far  the  mofh  fcvere  and  effe£lual  of  all,  is  that 
of  22  &  23  Car.  II.  c.  I.  called  the  Coventry  a£l;  being  oc- 
cafioned  by  an  affiiult  on  fir  John  Coventry  in  the  ftreet, 
and  flitting  his  nofe,  in  revenge  (as  was  fuppofed)  for  fome 
obnoxious  words  uttered  by  him  in  parliament.  By  this  fta- 
tute it  is  enabled,  that  if  any  perfon  fliall,  of  malice  afore- 
thought, and  by  lying  in  wait,  unlawfully  cut  out  or  difable 
the  tongue,  put  out  an  eye,  flit  the  nofe,  cut  off  a  nofe  or  lip, 
or  cut  otT  or  difable  any  limb  or  i«ember  of  any  other  perfon, 
ivitb  intent  to  maim  or  to  disfigure  him  ;  fuch  perfon,  his 
counfellors,  aiders,  and  abettors,  fliall  be  guilty  of  felony 
without  benefit  of  clergy  (k). 


(k)    On    this    flatutc    Mr   Coke,  a 

j^entlrfman  of  Suffolk,  and  one  Wood- 
burn  a  labourer,  were  indicted  in 
171Z  ;  Coke  for  hiring  and  abetting 
Woodburn,  and  Woodbuni  for  the 
aclml  faft,  of  Hitting  the  nofe  of  Mr; 
Ciifpe,  Coke's  brother-in  Ijw.  The 
cafe  was  fomewhat  fingnhr.  The 
murder  o-f  CrTjie  w^js  imendf  d,  anC  lie 
•was  left  for  dead,  being  tcrrib!?  hacked 
and  disfigured  with  a  hedge  biil ;  but 
he  recovered.  No^v  the  bare  in'eat 
to  murder  is  no  felony  ;  but  to  dif- 
figurc,  with  an  intent  to  disfigure,  is 
made  fo  by  tiiis  ftatute;  on  which 
they  were  tlierefore  iijdii^eJ  And 
Coke,  who  was  a  difgrace  to  the  pro- 
feffion  of  the  law,  had  the  effrontery 
to  reft  his  defence  upoii  this  point,  that 
<he  afFault  was  not  committed  with  aa 


intent  to  disfigure,  but  wil:h  an  intent 
to  murder;  and  thc/efore  310'  'viihia 
the  fldtnte.  But  the  court  he'd,  that 
if  a  man  attacks  another  tc  niurdsr 
him  with  fuch  an  inflrument  as  a. 
hedge  bill,  which  cann^'t  but  endanger 
ihe  disfiguring  hira ;  and  in  I'iich  at- 
tack happens  not  to  kill,  but  only  to 
disfigure  him  ;  he  may  be  indi£led  on 
this  iKiiut^  :  and  it  fhall  be  Icic  to  the 
jury,  vvliether  it  vere  not  a  defign  ta 
murder  by  disfiguring,  and  confe- 
quently  a  malicious  intent  to  disfiir'jrc, 
iis  well  as  to  murder.  Accordin'/ly 
the  jury  found  them  guilty  of  fucli 
previous  in'en':  co  (ti'.figure,  in  order  to 
etfcrc  their  principal  intent  to  nuirder, 
and  *hey  were  both  condemned  and 
executed.     (Stats  Trials.  VI.  iix.) 
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Thus  much  for  the  felony  of  mayhem  ;  to  which  may  hn 
added  the  offence  of  wilfully  and  malicioully  fhooting  at  any 
perfuti,  which  may  endanger  either  killing  or  maiming  him* 
This,  though  no  fuch  evil  confequence  enfues,  is  made  fe- 
lony without  benefit  of  clergy,  by  ftatute  9  Geo.  I.  c.  22. 
and  thereupon  one  Arnold  was  convicted  in  1723,  for  flioot- 
ing  at  lord  Onflow ;  but,  being  half  a  madman,  was  never 
executed,  but  confined  in  pril'on,  where  he  died  about  thirty 
vears  after. 

II.  The  fecond  offence,  more  immediately  affefting  the 
perfonal  fecurity  of  individuals,  relates  to  the  feinale  part 
of  his  majefty's  fubjecls  ;  being  that  of  their  forcible  abduc- 
tion and  marriage ;  which  is  vulgarly  calledyZ^a/iw^  an  heirefs. 
For  byftatute  3  Hen.  VII.  c.  2.  it  is  ena£led,  that  if  any  perfon 
fliall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife, 
and  having  fabllancc,  either  in  goods  or  lands,  or  being  heir 
apparent  to  her  anceftors,  contrary  to  her  will;  and  after- 
wards (lie  be  married  to  fuch  mifdoer,  or,  by  his  confent,  to 
oihers,  or  defiled  j  fuch  perfon,  and  all  his  acceflbries,  {hall 
he  deemed  principal  felons;  and  by  ftatute  39  Eliz.  c.  9.  the 
benefit  of  clergy  is  taken  away  from  all  fuch  felons,  except 
jiccefibries  after  the  offence. 

In  the  conftrucllon  of  this  ftatute  it  hath  been  determi- 
ned, I.  That  the  indictment  muftalledge,  that  the  taking  was 
for  lucre,  for  fuch  are  the  words  of  the  ftatute  (1).  2.  In 
order  to  ftiew  this,  it  muft  appear  that  the  woman  has  fub- 
ftance  either  real  or  perfonal,  or  is  an  heir  apparent  (m). 
3.  It  muft  appear  that  fiie  was  taken  away  againft  her  will. 
/|.  It  muft  alfo  appear,  that  flie  was  afterwards  married,  or 
defiled.  And  though  poffibly  the  marriage  or  defilement 
might  be  by  her  fubfequent  confent,  being  won  thereunto 
by  flatteries  after  the  taking,  yet  this  is  felony,  if  the 
iirft    taking    were    againft    her    will    (n)  :    and    fo    vice 

(1)   I  Hawk.  p.  C.  no.  P.  C.  109. 

(m)  1  Hal.  P.  C.  6C0.     I  Hawk.         (n)  i  Ha!.  P.  C,  660. 

verfuf 
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verfoLy  if  the  woman  be  originally  taken  away  with  her  own 
confent,  yet  if  {he  afterwards  refufe  to  continue  with  the 
offender,  and  be  forced  agalnft  her  will,  (lie  may,  from  that 
time,  as  properly  be  faid  to  be  taken  againft  her  will,  as  if 
fhe  never  had  given  any  confent  at  all  5  for,  till  the  force 
was  put  upon  her,  fhe  was  in  her  own  power  (o).  It  is  held 
that  a  woman,  thus  taken  away  and  married,  may  be  fwom 
and  give  evidence  againft  the  offender,  though  he  is  her 
hufband  de  faBo ;  contrary  to  the  general  rule  of  law  :  be- 
caufe  he  is  no  hufband  de  jure^  in  cafe  the  adtual  marriage 
was  alfo  againfl  her  will  (p).  In  cafes  indeed  where  the  a«- 
taal  marriage  is  good,  by  the  confent  of  the  inveigled  wo- 
man obtained  after  her  forcible  abduftion,  fir  Matthew  Hale 
feems  to  queflion  how  far  her  evidence  fhould  be  allowed  : 
but  other  authorities  (q)  feem  to  agree,  that  it  fliould  even 
then  be  admitted  :  eftceming  it  abfurd,  that  the  offender 
(hould  thus  take  advantage  of  his  own  wrong,  and  that  the 
very  z£t  of  marriage,  which  is  a  principal  ingredient  of  his 
crime,  fhould  (by  a  forced  conftrudlion  of  law)  be  made  ufe 
of  to  flop  the  mouth  of  the  moil  material  witnefs  againil  him. 

An  inferior  degree  of  the  fame  kind  of  offence,  but  not 
attended  with  force,  is  puniflied  by  the  ftatute  4  &  5  Ph.  & 
Mar.  c.  8.  which  enadls,  that  if  any  perfon,  above  the  age 
of  fourteen,  unlawfully  fhall  convey  or  take  away  any  ivoman- 
child  unmarried^  (which  is  held  (r)  to  extend  to  baftards  as 
well  as  to  legitimate  children)  within  the  age  of  fixteea 
years,  from  the  poffeffion  and  againft  the  will  of  the  father, 
mother,  guardians,  or  governors,  he  fliall  be  imprifoned  two 
years,  or  fined  at  the  difcretion  of  the  juftices  :  and  if  he 
deflowers  fuch  maid  or  woman-child,  or,  without  the  con- 
fent of  parents,  contraiSls  matrimony  with  her,  he  fliall  be 
imprifoned  five  years,  or  fined  at  the  difcretion  of  the  juf-  • 
tices,  and  Jhe  fhall  forfeit  all  her  lands  to  her  next  of  kin,  * 
during  the  life  of  her  faid  hufband.     So  that  as  thefe  ftolen'* 

(o)  I  Hawk.  P.  C.  no.  (q)  Cro.  Car.  48S.     3  Keb.  193. 

(p)  I  Hal.  P.  C.  £>5  I.  Stare  Trials.  V.  455. 

(r)  Stra.  ii(5j, 

Vol.  IV,  O  marriages, 
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marriages,  undxsr  the  age  of  fixteen,  -were  ufirally  upon  mer- 
cenary views,  this  adl,  bsfides  pr.nifhing  the  feducer,  wifely 
removed  the  temptacion.  But  this  latter  part  of  the  aft  is 
now  rendered  simoft  ufclefs,  by  provisions  of  a  very  differ- 
ent kind,  which  m .ike  the  marriage  totally  void(s),  in  the 
ftatute  26  Geo.  II.  c  33. 

III.  A  TBiRD  offence,  agalnft  the  female  part  alfo  of  his 
majefly's  fubje£ts,  but  attended  with  greater  aggravations 
than  that  of  forcible  marriage,  is  the  crime  of  rape,  rnptas 
Tnulierumy  or  the  carnal  knowledge  of  a  woman  forcibly  and 
againfl  her  will.  This,  by  ".he  Jewilli  law  (t),  was  puniihed 
Tvith  death,  in  cafe  the  damfel  was  betrothed  to  another 
man  ;  and,  in  cafe  fhe  was  not  betrothed,  then  a  heavy  fine 
of  fifty  fhekels  wa«  to  be  paid  to  the  damfcl's  father,  and 
fhe  was  to  be  the  wife  of  the  raviffier  all  the  days  of  his  life  ; 
without  that  power  of  divorce  which  was  in  general  jJermic- 
ted  by  the  Mofaic  law. 

The  civil  law  (u)  punifEes  the  crime  of  ravifbment  with 
death  and  confifcation  of  goods  :  under  which  it  includes 
both  the  offence  of  forcible  abduftion,  or  taking  away  a 
woman  from  her  friend,  of  which  we  laft  fpoke  j  and  alfa 
the  prefent  offence  of  forcibly  diflionouring  them  ;  either 
of  which,  without  the  other,  is  in  that  law  fufficient  to  con- 
flitute  a  capital  crime.  A!fo  the  dealing  away  a  woman 
from  her  parents  or  guardians,  and  debauching  her,  is  e- 
qualiy  penal  by  the  emperor's  edift,  whether  (lie  confent 
or  is  forced  :  "  _^ve  vokntibuSfJlve  nokntibus  j72ulicriBuSy  tah 
^^ /acinus  ftierit perpetratumJ^  And  this,  in  order  to  take 
away  from  women  every  opportunity  ef  offending  in  this 
way  ;  whom  the  Roman  hws  fuppofe  never  to  go  aftray,. 
■jvithout  the  fedudion  and  arts  of  the  other  fex :  and 
therefore,  by  retraining  and  making  fo  highly  penal  the 
follcitations  of  the  men,  they  meant  to  fecure  effedliially 
the  honour  of  the  women.     "  Si  enim  ipfi  raptores  meiUy 

s)  See  Vol.  T.  pag.  437,  &c.  (u)  Cc/d.  9.  /;/.  13. 

,ti  Dc'Jt.  iixii.  iS. 
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**  vel  atrocitate  poenacy  ab  hiijiifmodi  facinore  fe  temperave' 
**  rint^  nulli  mulieriy  five  volenti^  five  ndlenti^  peccandi  locus 
**  relinqiietur ;  quia  hoc  ipfum  velle  midierum,  ab  infidlis  ne" 
**  quiffimi  hominis^  qui  meditatur  rapinamy  inducitur,  Nife 
"  etenim  earn  folicitaverit,  nft  odiofis  ariibus  circiimvenerity 
"  non  faciet  earn  velle  in  tantum  dedecus  fefe  prodere"  But 
our  Englifh  law  does  not  entertain  quite  fuch  fublime  ideas 
of  the  honour  of  either  fex,  as  to  lay  the  blame  of  a  mutual 
fault  upon  one  of  the  tranfgreflbrsonly  :  and  therefore  makes 
it  a  neceflary  ingredient  in  the  crime  of  rape,  that  it  muft 
be  againfl;  the  woman's  will. 

Rape  was  puniftied  by  the  Saxon  laws,  particularly  thofe 
of  king  Athenian  (w),  with  death  :  which  was  alfo  agree- 
able to  the  old  Gothic  or  Scandinavian  conftitution  (x).  But 
this  was  afterwards  thought  too  hard  :  and  in  its  ftcad  an- 
other fevere,  but  not  capital,  puniftiment  was  infli£led  by 
William  the  conqueror  ;  viz.  callration  and  lofs  of  eyes  (y); 
which  continued  till  after  Bradton  wrote,  in  the  reign  o£ 
Henry  the  third.  But  in  order  to  prevent  malicious  accu- 
fations,  it  was  then  the  law,  (and,  it  feems,  ftili  continues 
to  be  fo  in  appeails  of  rape)  (z),  that  tke  woman  fliould  im- 
mediately after,  "  dum  recens  fuerit  vialeficium"  go  to  the 
next  town,  and  there  make  difcovery  to  feme  credible  per- 
fons  of  the  injury  (he  has  fufFered  j  amd  afterwards  (hould 
acquaint  the  high  conftable  of  the  hundred,  the  coroners, 
and  the  flierifF,  with  the  outrage  (a).  This  feeems  to  cor- 
refpond  in  fome  degree  with  the  laws  of  Scotland  and  Ar- 
ragon  (b),  which  require  that  complaint  muft  be  made 
within  twenty-four  hours ;  though  afterwards  by  ftatute 
Weftm.  I  c.  13.  the  time  of  limitation  in  England  was  ex-, 
tended  to  forty  days.  At  prefent  there  is  no  time  of  limi- 
tation fixed:  for,  as  it  is  ufually  now  punifhed  by  indict- 
ment at  the  fuit  of  the  king,  the  maxim  of  law  takes  place, 
that  nullum  tcmpus  occurrit  regi :  but  the  jury  will  rarely 

(w)  Braflon.  /.  3.  c  i8  {z)   i  Hal.  P.  C.  (5j2. 

(x)  Stiernh.  dc  jure  Siicoiu  I.  3.  c.  x.         (a)  Glanv.  /.  14.  c.  6.  Brae.  /.  3.  c  i3. 

(y)  LL.  Gail.  Con^u.  c.  ip.  (b^  £arringtoii,  107. 
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give  credit  to  a  ftale  complaint.  During  the  former  period 
alfo  it  was  held  for  law  (c),  that  the  woman  (by  confent  of 
the  judge  and  her  parents)  might  redeem  the  offender  fron^ 
the  execution  of  his  fenrence,  by  accepting  him  for  her 
hulband  ;  if  he  alfo  was  willing  to  agree  to  the  exchange, 
but  not  otherwife* 

In  the  3  Edw.  I.  by  the  ftatute  Weftm.  i.  e.  13.  the  pu- 
nifhment  of  rape  was  much  mitigated :  the  offence  itfelf 
being  reduced  to  a  trefpafs,  if  not  profeeuted  by  the  wo- 
man within  forty  days,  and  fubjeciing  the  offender  only  to 
two  years  imprifonment,  and  a  fine  at  the  king's  will.  But 
this  lenity  being  productive  of  the  moft  terrible  confequen- 
ces,  it  was  in  ten  years  afterwards,  13  Edw.  I.  found  ne- 
ceffary  to  maVe  the  offence  of  tape  felony,  by  ftatute  Weftm. 
2.  c.  34.  And  by  flatute  18  Eliz.  c  y*  it  is  made  felony 
without  benefit  of  clergy  :  as  is  alfo  the  abominable  wicked- 
nefs  of  carnally  knowirg  or  abufing  any  woman-child  under 
the  age  of  ten  ye-^rs  j  in  which  cafe -the  confent  or  non-con- 
fent  is  immaterial,  as  by  reafon  of  her  tender  years  fhe  is 
incapable  of  judgment  and  difcretion.  Sir  Matthew  Hak 
is  indeed  of  opinion,  that  fuch  profligate  actions  commit- 
ted on  an  infant  under  the  age  of  twelve  years,  the  age 
of  female  difcretion  by  the  common  law,  either  with  or 
without  confent,  amount  to  rape  and  felony  ;  as  well  fmcc 
as  before  the  ftatute  of  queen  Elizabeth  (d)  :  but  the  law 
has  in  general  been  held  only  to  extend  to  infants  under 
ten. 

A  MALE  infant,  under  the  age  of  fourteen  years.  Is  pre- 
fumed  by  law  incapable  to  commit  a  rape,  and  therefore  it 
feems  cannot  be  found  guilty  of  it.  For  though  in  other 
felonies  malifia  fuppht  aetateniy  as  has  in  fome  cafes  been 
fhewn  j  yet  as  to  this  particular  fpecies  of  felony,  the  law 
fuppofes  an  nmbecillity  of  body  as  well  as  mind. 

(c)  Glanv.  /.  14.  c.  6.     Braft.  /.  3.         (d)  i  Hal.  P.  C.  Cji. 
C.  J  8,  C^)  li'id. 
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The  civil  law  feems  tafuppofe  a  proflitute  or  common  har- 
lot incapable  of  any  injuries  of  this  kind  (f):  not  allowing 
any  punifhment  for  violatingthechaflity  of  her  who  hath  in- 
<leed  no  chaPcity  at  all,  or  at  lead  hath  no  regard  to  it.  But ' 
the  law  of  England  does  not  judge  fo  hardly  of  offenders,  as 
to  cut  off  all  opportunity  of  retreat  even  from  common  (trum- 
pets, and  to  treat  them  as  never  capable  of  arhendmt^nt.  It 
therefore  holds  it  to  be  felony  to  force  even  a  concubine  or 
harlot ;  becaufe  the  woman  may  have  forfaken  that  unlawful 
courfe  of  life  (g) :  for  as  Bradlon  well  obferves  (h),  "  licet 
**  meretrix  fuerit  anteayccrte  tunc  temporis  nonfuity  cum  re^ 
*'  clamando  neqiutiae  ejus  con/entire  noluit.^ 

As  to  the  material  facts  requifite  to  be  given  in  evidence 
and  proved  upon  an  indi£lment  of  rape,  they  are  of  fuch  a  na- 
ture, that  though  neceflary  to  be  known  and  fettled,  for  the 
conviction  of  the  guilty  and  prefervation  cf  the  innocent,  and 
therefore  are  to  be  found  in  fuch  criminal  treat! fes  as  difcourfe 
of  thefe  matters  in  xictail,  yet  they  are  highly  improper  to  be 
publicly  difculTed,  except  only  in  a  court  of  juftice.  I  fliall 
therefore  merely  add  upon  this  head  a  few  remaiks  from  fir 
iVIatthew  Hale,  with  regard  to  the  competency  and  credibili- 
ty of  witneiTes  ;  which  ms^y,  falvo  pudorc^  be  confidered. 

And,  firft,  the  party  raviftied  may  give  evidence  upon 
-oath,  and  is  in  law  a  competent  witnefs  5  but  the  credibility 
of  her  ttitimony,  and  how  far  forth  fiie  is  to  be  believed, 
muft  be  left  to  the  jury  upon  the  circumftances  of  faft  that 
concur  in  that  teitimony.  For  inftance  :  if  the  witnefs  be 
of  good  fame;  if  fhe  prefcntly  difcovered  the  offence,  and 
made  fcarch  for  the  ofiender  j  if  the  .party  accufed  fled  for 
it;  thefe  and  the  like  , are  concurring  circumftances,  which 
^ive  greater  probability  to  her  evidence.  But,  on  the  other 
fide,  if  fhe  be  of  evil  fame,  and  ftand  unfuppcrted  by  others; 
if  fhe  concealed  the  injury  for  any  confiderable  time  a 'ter 

(f)  Cod.  9.  9.  IX.  Ff.  47.  z.  39.  (1,)  fo!,  14, 

i$)  J  Hal.  P.  G.  6x9.  i  Hawk.  P.  C.  108. 
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{he  had  opportunity  to  complain  v  if  the  place,  where  the 
fa£t  was  alledged  to  be  committed,  was  where  it  was  pofTiJ^ 
Lie  fhe  might  have  been  heard,  and  (he  made  no  outcry  ; 
thefe  and  the  like  circumftances  carry  a  ftrong,  but  not  con- 
clufive,  prefumption  that  her  teftimony  is  falfe  or  feigned. 

Moreover,  if  the  rape  be  charged  to  be  committed  On 
an  infant  under  twelve  years  of  age,  flie  may  ftill  be  a  com- 
petent witnefs,  if  (he  hath  fenfe  and  underftanding  to  know 
the  nature  ^nd  obligations  of  an  oath  ;  and,  even  if  fhc  hath 
not,  it  is  thought  by  fir  Matthew  Hale  (i)  that  (he  ought  to 
be  heard  without  oath,  to  give  the  court  information  ;  though 
that  alone  will  not  be  fuflicient  to  convidl  the  offender.  And 
he  is  of  this  opinion,  firft,  becaufe  the  nature  of  the  offence 
being  fecret,  there  may  be  no  other  pofTible  proof  of  the 
a£lual  fa£l: ;  though  afterwards  there  may  be  concurrent 
circumflances  to  corroborate  it,  proved  by  other  witneiTes  : 
and,  fecondly,  becaufe  the  law  allows  what  the  child  told 
her  mother,  or  other  relations,  to  be  given  in  evidence, 
iince  the  nature  of  the  cafe  admits  frequently  of  no  better 
proof;  and  there  is  much  more  reafon  for  the  court  to  hear 
the  narration  of  the  child  herfelf,  than  to  receive  it  at  fe- 
cond  hand  from  thofe  who  fwear  they  heard  her  fay  fo. 
And  indeed  it  is  now  fettled,  that  infants  of  any  age  are  taji» 
be  heard  ;  and,  if  they  have  any  idea  of  an  oath,  to  beT8|to^ 
fworn  :  it  being  found  by  experience  that  infants  of  very 
tender  years  often  give  the  cleareft  and  trueft  teftimony. 
But  in  any  of  thefe  cafes,  whether  the  child  be  fworn  or 
not,  it  is  to  be  wifhcd,  in  order  to  render  her  evidence  cre- 
dible, that  there  fliould  be  fome  concurrent  teftimony  or 
time,  place,  and  circumftances,  in  order  to  make  out  the 
fa£l ;  and  that  the  conviction  ftiould  not  be  grounded  fingly 
on  the  unfupported  accufation  of  an  infant  under  years  of 
difcretion.  There  may  be  therefore,  in  many  cafes  of  this 
nature,  witnefTes  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard  ;  and  yet,  after  being  heard,  may  prove 
jiot  to  be  credible,  or  fuch  as  the  jury  is  bound  to  believe. 

(i)  I  Kd.  P.  C.  654. 

For 
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For  one  excellence  of  the  trial  by  jury  is,  that  the  jury  are 
triors  of  the  credit  of  the  witneflcrs,  as  well  as  of  the  truth 
cf  the  fad. 

"  It  is  true,  fays  this  learned juHge'Q)jthot  rape  is  a  moft 
**  deteflable  crime,  and  therefore  ought  fevercly  and  imparti- 
■*'  ally  to  be  puiiiilied  with  death  ;  but  it  muft  be  remember- 
**  ed,  that  it  is  an  accufation  eafy  to  be  made,  haid  to  be  pro- 
"**  ved,  but  harder  to  be  defended  by  the  party  accufed,  tho* 
innocent."  He  then  relates  two  very  extraordinaiy  cafes  of 
malicious  profecution  for  this  crime,  that  had  happened  with- 
in his  OTirn  obfcrvation ;  and  concludes  thus  :  *'  I  mention 
■thefc  inftances,  that  we  may  be  the  more  cautious  upon  tr'ials 
**  of  offences  of  this  nature,  v^herein  the  court  iind  jury  raay 
**  with  fo  much  eafe  be  impofcd  upon,  without  great  care 
*♦  and  vigilance  ;  the  heinoufnefs  of  the  cfi'ence  many  times 
"  tranfporting  the  judge  and  jury  with  fo  much  indignation, 
'•*  that  they  are  overhallily  carried  to  the  conviction  of  the  per- 
*'  fon  accufed  thereof,  by  the  coiifident  tellimony  of  fome- 
**  times  falfe  and  malicious  witneiTes." 

IV.  What  has  been  here  obferved,  efpecI.Al'y  with  re- 
gard to  the  manner  of  proof,  which  ought  to  be  t+ie  more 
<lear  in  proportion  as  the  crime  is  the  more  de'eftable,  may 
be  applied  to  another  offence,  of  a  fbill  deeper  malignity.; 
the  infamous  critne  againjt  Jiattirey  committed  either  with 
man  or  beaft.  A  crime,  which  ought  to  be  ftriclly  and 
impartially  proved,  and  then  as  ftridtly  and  impartially  pii- 
niflied.  But  it  is  an  offence  of  fo  dark  a  nature,  fo  ealily 
jcharged,  and  the  negative  fo  diilicult  to  be  proved,  that  the 
accufation  (liould  be  clearly  made  out :  for,  if  falfe,  it  de- 
fwves  a  punilhment  inferior  only  to  that  of  the  crime  itfelf. 

I  WILL  not  a£l  fo  difagreeable  a  part,  to  my  readers  as  well 
as  myfelf,  as  to  dwell  any  longer  upon  a  fubjedt,  the  very 
mention  of  which  is  a  dilgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  refpe£l  the  delicacy  of  our 
Englilh  law,  which  treats  it,  in  its  very  Indiclments,  as  a 

(j)  iHal.  p.  C,<f3S. 
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crime  not  fit  to  be  named  ;  "  peccatum  illud  horribiiey  inter 
**  chnjiianos  non  cominandiim  (1:)."  A  taciturnity  obferved 
likewife  by  the  edi6l  of  Ccnftantius  and  Conftans  (1);  "  ubi 
**fcelus  ejl  idt  quod  non  proficit  fcire^  jubemus  infurgere  leges% 
♦*  armari  jura  gladio  iiltorCy  ut  exquifitis  poems  fubdantur  m- 
"  fames  y  qui  flint .,  vel  qui  futiiri  funt,  rei,"  Which  leads 
^me  to  add  a  word  concerning  its  punifhment. 

This  the  voice  of  nature  and  of  reafon,  and  the  exprefs 
law  of  God  (m),  determine  to  be  cnpital.  Of  which  we 
have  a  fignal  inflaiice,  long  before  the  Jewifli  difpenfation, 
by  the  de(lru6tion  of  two  cities  by  lire  from  heaven  :  fo  that 
this  is  an  univerfel,  not  merely  a  provincial,  precept.  And 
our  antient  law  in  fome  degree  imitated  this  punilhment, 
by  commanding  fuch  mifcreants  to  be  burnt  to  death  (n)  ; 
though  Fleta  (o)  fays  they  Ihould  be  buried  alive:  either  of 
■which  punifhiments  was  inditFerently  ufed  for  this  crime 
among  the  antient  Goths  (p).  But  now  the  general  pu- 
nifhment of  all  felonies  is  the  fame,  namely,  by  hanging: 
and  this  offence  (being  in  the  times  of  popery  only  fubje<£t 
to  ecclefiaftical  cenfures)  was  made  felony  without  benefit  of 
.  clergy  by  ftatute  25  Hen.  VIII.  c.  6.  revived  and  confirmed 
by  5  Eliz.  c.  17.  And  the  rule  of  law  herein  is,  that;,  if  both 
are  arrived  at  the  years  of  difcretion,  agentes  et  ctnfentientes 
fari  poenae  phElantur  (q). 

These  are  all  the  felonious  offences,  more  immediately 

.^gainft  the  perfonal  fecurity  of  the  fubjedl.     The  inferior 

offences,  or    mifdemefnors,  that  fall   under  this    head,  are 

,  aJJduItSy  batteries  J  ivoundingifalfe  imprifonmenty  zr\A  kidnaps 

ping. 

''V,  VI,  VII.  With  regard  to  the  nature  of  the  three 
firft  of  thefe  offences  in  general,  I  have  nothing  farther  to  add 
to  what  has  already  been  obferved  in  the  preceding  book  of 

(k)  !^ee  in  ifo/.  Pari.  50  F,d-j>.  III.  «.  (m)  I^cvit  xx.  13,  i^,' 

58,  a  complaint,  that    a  Lombard  Jd  (n)  Brit.r.  9. 

commit   the  fin  "  that  wa*  not,  ,to  be  (o)  I-  i   c.  57. 

pained."  (ii  Rep.  37.)   ,  _g  "i^'  ■  (p)  Sticrrih.  de  jun  Goih.    I.  3.  c.  ^. 

(I)  CW.  5.5.  31.  '-'•-■■  (q}3ln^l-5?. 

.<;niii  .  thef^ 
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thtrfe  commentaries  (r) ;  when  we  confidered  them  as  private 
wrongs,  or  civil  injuries,  lor  wi^icli  a  fatisfa£tIon  or  remedy- 
is  given  to  the  party  aggrieved.  But,  taken  in  a  public  light, 
as  a  breach  cf  the  king's-  peace,  an  aiFront  to  his  government, 
and  a  damage  done  to  his  fubjcds,  they  are  alfo  indictable 
and  puniihable  with  fine  and  imprifonment ;  or  with  other 
ignominious  corporal  penalties,  where  thty  are  committed 
with  any  very  atrociotis  deligns  (s).  As  in  cafe  of  an  affaulc 
with  an  intent  to  murder,  or  with  an  intent  to  commit  either 
of  the  crimes  lad  fpoken  of;  for  which  intentional  alTaults, 
in  the  two  laft  cafes,  indictments  are  much  more  ufual,  than 
for  the  abfolute  perpetration  of  the  fa£ls  themfelves,  on  ac- 
count of  the  difficulcy  of  proof :  and  herein,  befides  heavy 
fine  and  impiifonmenf,  it  is  ufual  to  award  judgment  of  the 
pillory. 

There  is  alfo  one  fpecies  of  battery,  more  atrocious  and 
penal  than  the  rell,  which  is  the  beating  of  a  clerk  in  orders, 
or  clergyman  ;  on  account  of  the  refpe£l  and  reverence  due 
to  his  facred  character,  as  the  minifler  and  ambaflador  of 
peace.  Accordingly  it  is  enafted,  by  the  ftatutc  called 
articuli  c'eri,  9  Edw.  II.  c.  3.  that  if  any  perfon  lay  violent 
hands  upon  a  clerk,  the  amends  for  the  peace  broken  fliall 
be  before  the  king ;  that  is,  by  indi<Sment  in  the  king's 
courts;  and  the  aflailantmay  alfo  be  fued  before  the  bilhop, 
that  excommunication  or  bodily  penance  may  be  impofed  1 
which  if  the  offender  will  redeem  by  money,  to  be  given  to 
the  bifhop,  or  the  party  grieved,  it  may  be  fued  for  before 
ihe  bifhop ;  whereas  otherwife  to  fue  in  any  fpiritual  court, 
for  civil  damages  for  the  battery,  falls  within  the  danger  of 
praemunire  (t).  But  fuits  are,  and  always  were,  allowable 
in  the  fpiritual  court,  for  money  agreed  to  be  given'  as  a 
commutation  for  penance  (u).  So  that,  upon  the  whole,  it 
appears,  that  a  perfon  guilty  of  fuch  brutal  behaviour  to  a 
.clergyman,  is  fubje£l  to  three  kinds  of  profecution,  all  of 
which  may  be  purfued  for  one  and  the  fame  offence :  an  in- 

(r)  See  Vol.  III.  pag.  no.  (u)  ^rtic.  Ckr.  ji  Edw.  JI.  c  4. 

.-    («)   I  Hawk.  P.  C.  6s.  f.  a;  S,  J3. 

(t)  a  Lift.  4P1.  (Sac. 

;  '         ditflments 
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di£tment,  for  the  breach  of  the  king's  peace  by  fuch  aflault 
and  battery  j  a  civil  adtion,  for  the  fpecial  damage  fuftained 
by  the  party  injured;  and  a  fuit  in  the  ecclefiaftical  C(5urt, 
firft  pro  eorre^ione  et  falute  atiimae  by  enjoining  penance, 
and  then  again  for  fuch  fum  of  money  as  {hall  be  agreed  on 
for  taking  cff  i\\t  penance  enjoined  :  it  being  ufual  in  thofe 
'  fburts  to  exchange  their  fpiritual  cenfures  for  a  round  com- 
penfation  in  money  (v)  ;  perhaps  becaufe  poverty  is  general- 
ly effccemed  by  the  moralifts  the  befl  medicine  pro  falute 
Ativnae. 

VIII.  The  two  remaining  crimes  and  offences,  againft 
the  perfons-of  his  majefty's  fubje6ls,  are  infringements  of 
their  natural  liberty:  concerning  the  firft  of  w^nchy  falfe 
imprifoHmenty  its  nature  and  incidents,  I  mufl;  content  my- 
ic\i  with  referring  the  lludent  to  what  was  obferved  in  the 
preceding  volume  (w),  when  we  confidered  it  as  a  mere 
civil  injury.  But  belides  the  private  fatisfa£l!on  given  to 
the  individual  by  acUon,  the  law  alfo  demands  public  ven- 
geance for  the  breach  of  the  king's  peace,  for  the  lofs  which 
the  Hate  fuHains  by  the  confinement  of  one  of  its  members, 
and  for  the  infringement  of  the  good  order  of  fociety.  Wc 
!hav?  Iieforc  feen  (x),  that  the  moft  atrocious  degree  of  this 
offence,  that  of  fending  any  fubjecl  of  this  realm  a  prifoner 
into  parts  beyond  the  feas,  whereby  be  is  deprived  of  the 
friendly  aiFiflance  of  the  laws  to  ledeem  him  from  fuch  his 
•captivity,  is  punlihed  with  the  Y'^ms  oi praemunire^  and  in- 
capacity to  hold  any  office,  without  any  poflibility  of  par- 
^on  (y).  Inferior  degrees  of  the  fame  offence  of  falfe  im- 
piifonment  are  aifo  punifhable  by  indidlment  (like  affaults 
and  batterie-)  and  the  delinquent  may  be  fined  and  impiifon- 
ed  (z).  Aad  iaJeed  (a)  there  can  be  no  doubt,  but  that  all 
kinds  of  crimes  of  a  public  naiure,  all  diifiiurbances  of  the 
peuc?,  all  oppieffions,  and  other  mifdemefnors  whatfoever, 
of  a  notorioufly  evil  example,  mny  be  indi<3:ed  at  the  fuit  of 
$he  king. 

(v)  »  Rol  V.c^.  384.  (y)  Rtat.  ■?!  Car.  II.  c.  z. 

J[w)  See  Vol.  HI.  pag.  ny.  (z)  V/elL  Synbol.  part*,  pag.  51. 

(x)  Sec  pag.  ii(J.  (a)  i  Hawk.  P.  C.  iio. 

IX.  The 
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IX.  The  other  remaining  offence,  that  of  kidnapping, 
being  the  forcible  abdu£lion  or  (tcaling  away  of  man,  wo- 
man, or  child,  from  their  own  country,  and  felling  them  inta 
another,  was  capital  by  the  Jewlfli  law.  "  He  that  ftealeth 
"  a  man,  and  felleth  him,  or  if  he  be  f:jund  in  his  hand,  he 
*'  fliall  furely  be  put  to  death  (b)."  So  likewife  in  the  civil 
law,  the  offence  of  fpiriting  away,  and  flealing  men  and 
children,  which  was  called  plagium,  and  the  offenders  p/a^ 
giarii,  was  puniflicd  with  death  (c).  This  is  unqueflionably 
a  very  heinous  crime,  as  it  robs  the  king  of  his  fubje£ls,  ba- 
nifhes  a  man  from  bis  country,  and  may,  in  its  confequences, 
be  produftlve  of  the  mofl  cruel  and  difagrecable  hardfiiips; 
and  therefore  the  common  law  of  England  has  punifhed  ic 
with  fine,  imprifonment,  and  pillory  (d).  Andalfo  the  ftatute 
II  &  12  W.  III.  c.  ^.  though  principally  intended  againft 
pirates,  has  a  claufe  that  extends  to  prevent  the  leaving  of 
fuch  perfons  abroad,  as  are  thus  kidnapped  or  fpirited 
away;  by  enadling,  that  if  any  captain  of  a  merchant veffel 
(hall  (during  his  being  abroad)  force  any  perfon  on  (hore,  or 
wil^lly  leave  him  behind,  or  refufe  to  bring  home  all  fuch 
men  as  he  carried  out,  if  able,,  and  defirous  to  return,  he  fliall 
fuffer  three  months  imprifonment.  And  thus  much  for  of- 
fences that  more  immediately  affeft  tht  perfons  of  individuals. 

(b)  Exod.  xxi.  16.  (d)   Raym.    474.     x  Show.  an. 

(c)  F)f.  48.  IS.  X.  Skin.  47.     Comb.  ^9. 
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Chapter    the    sixteenth. 

Of  offences  against  the  HABITATIONS 
OF  INDIVIDUALS. 


TH  E  only  two  ofFences  that  more  immediately  affe£l 
the  habitations  of  individuals,  or  private  fubje£ls,  are 

thofe  of  ar/on  and  burglary, 

I.  Arson,  ab  ardendoy  is  the  malicious  and  wilful  burn- 
ing of  the  iioufe  or  out-houfes  of  another  man.  This  is 
an  olTence  of  very  great  malignity,  and  much  more  perni- 
cious to  the  public  than  fimple  theft :  becaufe,  firft,  it  is  an 
offence  againft  that  right,  of  habitation,  which  is  acquired 
by  the  law  of  nature  as  well  as  by  the  laws  of  fociety;  next, 
becaufe  of  the  terror  and  confufion  that  neceilarily  attends 
it  -,  and,  ladly,  becaufe  in  fimple  theft  the  thing  ftolen  only 
changes  its  mailer,  but  ftiil  remains  In  ejje  for  the  benefit  of 
the  public,  whereas  by  burning  the  very  fubftance  is  abfo- 
lutely  defcrcyed.  It  is  alfo  frequently  more  definitive  than 
murder  itfelf,  of  which  too  it  is  often  the  caufe :  fince  mur- 
kier, atrocious  as  it  is,  feldom  extends  beyond  the  felonious 
a£l  defig-icd;  whereas  fire  too  frequently  involves  in  the 
isemmon  calamity  perfons  unknown  to  the  incendiary,  and 
iiot  intended  to  be  hurt  by  him,  and  friends  as  well  as  ene- 

mies» 
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luies.  For  which  reafon  the  civil  law  (a)  punifhes  with  death 
fuch  as  malicioufly  fet  fire  to  houfes  in  towns,  and  conti- 
guous to  others ',  but  is  more  naerciful  to  fuch  as  only  fire  a 
cottage,  or  houfe,  ftanding  by  itfelf. 

Our  Englifh  law  alfo  diftingulflies  with  much  accuracy 
upon  this  crime.  And  therefore  we  will  inquire,  firft,  what 
is  fuch  a  houfe  as  may  be  the  fubj'c£l  of  this  ofFcnce  ;  next, 
wherein  the  offence  itfelf  confifls,  or  what  amounts  to  a 
burning  of  fuch  houfe  j  and,  lafdy,  how  the  offence  is 
punifhed. 

I.  Not  only  the  bare  dwelling-houfe,  but  all  out-houfe9 
that  are  parcel  thereof,  though  not  contiguous  thereto,  nor 
under  the  fame  roof,  as  barns  and  ftables,  may  be  the  fub- 
je£l  of  arfon  (b).  And  this  by  the  common  law :  which 
alfo  accounted  it  felony  to  burn  a  fingle  barn  in  the  field, 
if  filled  with  hay  or  corn,  though  not  parcel  of  the  dwell- 
ing houfe  (c).  The  burning  of  a  ftack  of  corrt  was  antient- 
]y  likewife  accounted  arfon  (d).  And  indeed  all  the  nice- 
ties and  diftin£lions  which  we  meet  with  in  our  books,  con- 
cerning what  {hall,  or  Ihall  not,  amount  to  arfon,  feeni  now 
to  be  taken  away  by  a  variety  of  ftatutes ;  which  will  be 
mentioned  in  the  next  chapter,  and  have  made  the  punifli- 
itient  of  wilful  burning  equally  extenfive  as  the  mifchief. 
The  offence  of  arfon  (fl:ri£lly  fo  called)  may  be  committed 
by  wilfully  fctting  fire  to  one's  own  houfe,  provided  one's 
neighbour's  houfe  is  thereby  alfo  burnt  ;  but  if  no  mifchief 
is  done  but  to  one's  own,  it  does  not  amount  to  felony, 
though  the  fire  was  kindled  with  intent  to  burn  another's  (e}. 
For,  by  the  common  law,  no  intention  to  commit  a  felony  a- 
mounts  to  the  fame  crime  ;  though  it  does,  in  fome  cafes, 
by  particular  ftatutes.  However,  fuch  wilful  firing  one's 
own  houfe,  in  a,  towtiy  is  a  high  mifdemefnor,  and  punifh-" 
able  by  fine,  imprifonment,  pillory,  and  perpetual  fureties 
for  the  good  behaviour  (f).     And  if  a  landlord  or  reverfion- 

■  '  (a)  Ff.  48.  19.  iS.  fea.  11,  (e)   Cro.  Car.  377- 

(b)  I  Hal.  P.  C.  567.  (t)   1  Hal.   Y\  (J.  sC8.     i   Hawk. 

(c)  3  Inft.  69.  P.  C.  106. 


(J)  I  Hawk.  P.  C.   105. 
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ner  fcts  fire  to  his  own  boufe,  of  which  another  is  in  pof- 
feflion  under  aleafe  from  himfelf,  or  from  thofe  whcfc  eftate 
he  hath,  it  (hall  be  accounted  arfon;  for,  during  the  leafe, 
the  houfe  is  the  properly  of  the  tenant  (g). 

2.  As  to  what  fhall  be  faid  a  bumingt  (o  as  to  amount  t9 
arfon  :  a  bare  intent,  or  attempt  to  do  it,  by  a(£lually  fct- 
ting  fire  to  an  houfe,  unlefs  it  abfolutely  burnsy  does  not  fall 
■within  the  defcription  oi  Incendit  et  combvjjit ;  which  were 
words  neceflary,  in  the  days  of  law-latin,  to  all  indictments 
of  this  fort.  But  the  burning  and  confuming  of  any  part  is 
fufficient ;  though  the  fire  be  afterwards- e xtinguifhed  (h). 
Alfo  it  mud  be  a  malicious  burning;  otherwife  it  is  only  a 
trefpafs  :  and  therefore  no  negligence  or  mifchance  amounts 
to  it.  For  which  reafon,  thoug")  an  unqualified  perfon,  by 
fliooting  with  a  gun,  happens  to  fet  fire  to  the  thatch  of  a 
houfe,  this  fir  Matthew  Hale  determines  not  to  be  ftlony, 
contrary  to  the  opinion  of  former  writers  (i).  But  by  fta- 
tute  6  Ann.  c.  31.  any  fervant,  negligently  fetting  fire  to  a 
houfe  or  out-houfes,  fliall  forfeit  ico/.  or  be  fent  to  the 
houfe  of  corredlion  for  eighteen  months  :  in  the  fame  man- 
ner as  the  Roman  law  directed  "  eos^  qui  Jiegligentcr  ignes 
•*  apitdfs  habuerint y  fujlibus  vel  jIageUis  eaecli  (k)." 

3.  The  piinijliinent  c»"  arfon  was  death  by  our  antient 
Saxon  laws  (1).  And  in  the  reign  of  Edward  the  firfl,  this 
fentence  was  extcuted  by  a  kind  of  lex  talionis  ;  for  the  in- 
cendiaries were  burnt  to  death  (m):  as  they  were  alfp  by 
the  Gothic  conftitutions  (n).  The  flatute  8  Hen.  VI.  c.  6, 
made  the  wilful  burning  of  houfes,  under  fome  fpecial  cir- 
cumftances  therein  iKentioned,  amount  to  the  crime  of  high 
treafon.  But  it  was  again  reduced  to  felony  by  the  general 
atls  of  Edward  VI.  and  queen  Mary  :  and  now  the  put,iilli- 
ment  of  all  capital  felonies  is  uniform,  namely,  by  fuQien- 
£on.    The  offence  of  arfon  was  denied  the  benefit  of  clergy 

(g)  Fort.  115.  (1)  r  L,  7„„^.  c.  7», 

(h)  I  Hawk.  P.  C.  io<J.  (m)  Britt.  c.  pi  "^^  ^   *' 

(i)  I  Hdi   F.  C.  5C9.  ^n^  Stkrnh.  dc pre  Coil).  I  3.  c.  iS. 

(t)  Ff.  I.  IS.  4. 
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by  llatute  21  Hen.  VIII.  c.  i.  but  that  flatute  was  repealed 
by  r  Edw.  VI.  c.  12.  and  arfon  was  afterwards  held  to  be 
oufted  of  clergy,  with  rtfpedl  to  the  principal  ofrender,  only 
by  inference  and  dedudlion  from  the  ftatute  4  &  5  P.  St  I*!^ 
c.  4.  which  exprefsly  denied  it  to  the  acceffury  (o) ;  though 
now  it  is  exprefiily  denied  to  the  piincipul  alfo,  by  ftatute 
<}  Geo.  I.  c.  22. 

11.  Burglary,  or  no£lurn.^l  houfe-hreaking,  hur^i  h- 
trocimum,   which   by  our  antient  law  was  called   hnmij'eckm^ 
as  it  is  in  Scotland  to  this  day,  has  always  been  looked  upoa 
as  a  very  heinous  offence  :   not  onJy  btcau£'   of  the  abun- 
dant terror  that  it  naturally  carries  with  it,  but  alfo  as  it  is  a 
forcible  invafion  and  difturbance  of  that  right  of  habitation, 
which  every  individual  might  acquire,  even  in  a  ftate  of  na- 
ture;  an  invafion,   which,   in  fuch  a  ftate,   would  be  fure  to 
be  puniflied  with  death,  unlefs  the  affailant  were  tWe  ftrong- 
er.     But,  in  civil  fociety,  the  laws  alfo  come  into  the  aftift- 
ance  of  the  weaker  party  j    and,  bcfides,  that  they  leave  him 
this  natural  right  of  killing  the  aggrcflbr,  if  he  can,  (as  was 
fhewn  in  a  former  chapter)  (p),  they  alfo  protecl  and  avenge 
him,  in  cafe  the  might  of  the  affallant  is  too  powerful.    And 
the  law  of  England  has  fo  particular  and  tender  a  regard  to 
the  immunity  of  a  man's  houfe,  that  it  ftiles  it  his  caUie,  and 
will  never  fuffer  it  to  be  violated  with  impunity;  agreeing  here- 
in with  the  ftrnti  men  ts  of  antient  Rome,  as  expreiicd  in  the  words 
of  Tully  (q) ;  "  quid enim fanUius ^  quid  omia  religione  munitiiis^ 
*'  quam  domus  uniufcujufque  civium^"  For  this  reafon  no  doors 
can  in  general  be  broken  open  to  execute  any  civil  procefs ; 
though,  in  criminal  caufes,   the  public  fafety  fuperfedes  the 
private.  Hence  alfo  in  part  ?rifts  the  animadverfion  of  the  law  ' 
upon  eaves-dioppers,  nuifano^is,  and  incendiaries  :  and  to  this 
principle  it  muft  be  aftigned,   that  a  mari   may  alTcmble  peo- 
ple together  lawfully  (at  leaft  if  they  do  not  exceed  eleven)- 
without  danger  of  raifing  a  riot,  rout,  or  unlav^ful  aircmbly> 

(o)   II  Rep.  35.   I  Hd!.  P,  C.  34(S,  (p)  See  pag.  i8o. 

347.     Forter.  33,5.  {p)  ^ro  Joi!iO;^i, 
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in  order  to  proteiSl  and   defend  his  houfe  ;  which  he  is  not 
permitted  to  do  in  any  other  cafe  (r). 

The  definition  of  a  burglar,  as  given  us  by  fir  Edward 
Coke  (s),  is,  "  he  that  by  night  breuketh  and  entereth  into  a 
"  manfion-houfe,  ykhh  intent  to  commit  a  felony.'*  In  this 
definition  there  are  four  things  to  be  confidered  i  the  time, 
theplaccy  the  manner ,  and  the  intent. 

1.  The  fiine  muft  be  by  night,  and  not  by  day;  for  in 
the  day  time  there  is  no  burglary.  We  have  feen  (t),  in  the 
cafe  of  juftifiable  homicide,  how  much  more  heinous  all  laws 
made  an  attack  by  night,  rather  than  by  day;  allowing  the, 
party  attacked  by  night  to  kill  the  aiLiilant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pur- 
pofe:  antiently  the  day  was  accounted  to  begin  only  at  fun- 
rifing,  and  to  end  immediately  upon  funfet;  but  the  better 
opinion  feems  to  be,  that  if  there  be  daylight,  or  crepu/cuiurn. 
enough  begun  or  left,  to  difcern  a  man's  face  withal,  it  is  no 
burglary  (u).  But  this  does  not  extend  to  moonlight;  for 
then  many  midnight  burglaries  would  go  unpuniflied ;  and 
befides,  the  malignity  of  the  ofTence  does  not  fo  properly 
arife  from  its  being  done  in  the  dark,  as  at  the  dead  of  night; 
when  all  the  creation,  except  beads  of  piey,  are  at  reft  ; 
vhen  lleep  has  difarmed  the  owner,  and  rendered  his  caftle 
defencelefs. 

7.  As  to  the  ptace.  It  muft  be,  according  to  fir  Edward 
Coke's  definition,  in  z  manjion-houf^e-i  and  therefore  to  ac- 
count for  the  reafon  why  breaking  open  a  church  is  bur- 
glary, as  it  undoubtedly  is,  he  quaintly  obferves,  that  it  is 
idomiis  ma7ifionaUs  Dei  (w).  But  it  does  not  feem  abfolutely 
necefiary,  that  it  (liould  in  ail  cafes  be  a  manfion-houfe  ; 
for  it   may  alfo  be   committed,  by  breaking  the  gates  or 


(r)  I  Ha!.  P.  C.  547.  (")   ?  ^n^-  <53-     l  Hal.  P,  C.  S%o. 

(s)   ?  Inft.  63.  1  Huwk.  P.  C.  loi. 

(tj  See  pug.  rSo,   181.  (vv)   3  Itilt  64, 
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walls  of  a  town  in  the  night  (x);  though  that  perhaps  fit 
Edward  Coke  would  have  called  the  manfion-houfe  of  the 
garrifon  or  corporation.  Spelman  defines  burglary  to  be 
**  no6lurna  diriiptio  alicujus  habitaculij  vel  ecclefiacy  etiant 
**  miirorum  portarumve  burgiy  ad  feloniam  perpetrandum,.'* 
And  therefore  we  may  fafely  conclude,  that  the  requifite  of 
its  being  domiis  manfionalis  is  only  the  bu^jglary  of  a  private 
houfe ;  which  is  the  moft  frequent,  and  in  which  it  is  indif- 
penfably  neceflary  to  rorm  its  guilt,  thatitmuft  be  in  a  man- 
iion  or  dwcUing-houfe.  For  no  diftant  barn,  Avarehoufe,  or 
the  like,  are  under  the  fame  priviledges,  nor  looked  upon  as  a 
man's  caftle  of  defence :  nor  is  a  breaking  open  of  houfea 
wherein  no  man  refides,  and  which  therefore,  for  the  time 
being,  are  not  manfion-houfes,  attended  with  the  fame  cir- 
cumftances  of  midnight  terror.  A  houfe,  however,  where- 
in a  man  fometimes  refides,  and  which  the  owner  hath  only 
left  for  a  (hort  feafon,  animo  revertendiy  is  the  obje£l  of  bur- 
glary;  though  no  one  be  in  it  at  the  time  of  the  fadl  com- 
mitted (y).  And  if  the  barn,  ftable,  or  warehoufe,  be  parcel 
of  the  manfion-houfe,  though  not  under  the  fame  roof,  or 
contiguous,  a  burglary  may  be  committed  therein  ;  for  the 
capital  houfe  protetls  and  priviledges  all  its  branches  and 
appurtenants,  if  within  the  curtilage  or  homeftall  (j.).  A 
chamber  in  a  college,  or  an  inn  of  court,  where  each  inha* 
bitant  hath  a  diftintt  property,  is,  to  all  other  purpofes,  as 
well  as  this,  the  manfion-houfe  of  the  owner  (a).  So  alfo 
is  a  room  or  lodging,  in  any  private  houfe,  the  manfion  for 
the  time  being  of  the  lodger.  The  houfe  of  a  corporation, 
inhabited  in  feparate  apartments  by  the  officers  of  the  body 
corporate,  is  the  manfion-houfe  of  the  corporation,  and  not 
of  the  refpeQive  ofliicers  (b).  But  if  I  hire  a  fhop,  parcel 
of  another  man's  houfe,  and  work  or  trade  in  it,  but  never 
lie  there;  it  is  no  dwelling-houfe,  nor  can  burglary  be  com- 
mitted therein  :  for  by  the  leafe  it  is  fevered  from  the  refl 
of  the  houfe,  and  therefore  is  not  the  dwelling-hOufe  of  him 

(x)  Spelm.  GloJ.  t.  Burglary,     i  P.  C.  104. 

Hawk.  P.  C.  103.  (a)  t  Hal.  P.  C.  js5. 

(y)  I  Hal.  P.  C.  S66.  Foft.  77.  (b)  Fofler.  38,  ig. 
(z)  I  HaJ.  P.  C-  j;8.     i  Hawk. 
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wlio  'occupies  the  other  part ;  neither  can  I  be  faid  to  dwell 
therein,  when  I  never  lie  there  (c).  Neither  can  burglary 
be  committed  in  a  tent  or  booth  erected  in  a  market  or  fair ; 
though  the  owner  may  lodge  therein  (d) :  for  the  law  re- 
gards thus  highly  nothing  but  permanent  edifices ;  a  houfe, 
or  churcb,  the  wall,  or  gate  of  a  town  ;  and  it  is  the  folly 
of  the  owner  to  ^odge  in  fo  fragile  a  tenement:  buthis  lodg- 
ing there  no  more  makes  it  burglary  to  break  it  open,  than  it 
would  be  to  uncover  a  tilted  waggon  in  the  fame  circum- 
ftances. 

3.  As  to  the  manner  of  committing  burglary  ;  there  mufl: 
be  both  a  breaking  and  an  entry  to  complete  it;  but  they 
need  not  be  both  done  at  once  :  for,  if  a  hole  be  broken 
one  niglu,  and  the  fame  breakers  enter  the  next  night 
through  the  fame,  they  are  burglars  (e).  There  muft  be 
an  actual  breaking  ;  not  a  mere  legal  claufiim  fregit,  (by 
leaping  over  inviiible  ideal  boundaries,  which  may  confli- 
tute  a  civil  trefpafs)  but  a  fubftantial  and  forcible  irruption » 
As  at  leaft  by  breaking,  or  taking  out  the  glafs  of,  or  other- 
wife  opening,  a  window  j  picking  a  lock,  or  opening  it  with 
a  key  ;  nay,  by  lifting  up  the  latch  of  a  door,  or  unloofing 
any  other  faftening  which  the  owner  has  provided.  But  if 
a  perfon  leaves  his  doors  or  windows  open,  it  is  his  own 
folly  and  negligence ;  and  if  a  man  enters  therein,  it  is  no 
burglary  :  yet,  if  he  afterwards  unlocks  an  inner  or  cham- 
ber door,  it  is  fo  (f).  But  to  come  down  a  chimney  is  held 
a  burglarious  entry  ;  for  that  is  as  much  clofed,  as  the  na- 
ture of  things  will  permit  (g).  So  alfo  to  knock  at  a  door, 
and  upon  opening  it  to  rufli  in,  with  a  felonious  intent  ;  or, 
under  pretence  of  taking  lodgings,  to  fall  upon  the  landlord 
and  rob  him  ;  or  to  procure  a  conflable  to  gain  admittance, 
in  order  to  fearch  for  traitors,  and  then  to  bind  the  confta- 
ble  and  rob  the  houfe ;  all  thefe  entries  have  been  adjudged 
burglarious,  though  there  was  no  aftual  breaking ;  for  the 
law  will  not  fufFer  itfelf  to  be  trifled  with  by  fuch  evafions, 
efpecially  under  the  cloke  of  legal  fprocefs  (h).     And  fo, 

(c)  I  Hal.  P.  C.  ?s8.  (f)   IIU.  SS3' 

(d)  I  Hawk.  P.  C.  164;  (g)iHawk.  P.  C.  loi.  iHal.P.  C.551- 
(?)   J  Hal.  P.  C.  SSI.  (h)  I  Hawk.  P.  C.  101. 
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if  a  fervant  opens  and  enters  his  mafter*s  chamber  door  with 
a  felonious  defign  ;  or  if  any  other  perfon  lodging  in  the  fame 
houfe,  or  in  a  public  inn,  opens  and  enters  another's  door, 
with  fuch  evil  intent ;  it  is  burglary.  Nay,  if  the  fervant 
confpires  with  a  robber,  and  lets  him  into  the  houfe  by  night, 
this  is  burglary  in  both  (i) :  for  the  fervant  is  doing  an  un- 
lawful a<St,  and  the  opportunity  afforded  him,  of  doing  it  with 
greater  eafe,  rather  aggravates  than  extenuates  the  guilt.  As 
for  the  entry,  any  the  leall  degree  of  it,  with  any  put  of  the 
body,  or  with  an  inflrument  held  in  the  hand,  is  fufBcient : 
as,  to  ftep  over  the  threfhold,  to  put  a  hand  or  a  hook  in  at  a 
window  to  draw  out  goods,  or  a  piftol  to  demand  one's 
money,  are  all  of  them  burglarious  entries  (k).  The  entry 
may  be  before  the  breaking,  as  well  as  after  :  for  by  ftatutc 
12  Ann.  c.  7.  if  a  perfon  enters  into,  or  is  within,  the  dwel- 
ling houfe  of  another,  without  breaking  in,  either  by  day  or 
by  night,  with  intent  to  commit  felony,  and  fliall  in  the  night 
break  out  of  the  fame,  this  is  declared  to  be  burglary;  there 
having  before  been  different  opinions  concerning  it :  lord  Ba- 
con (1)  holding  the  affirmative,  and  fir  matthewHale  (m)  the 
negative.  But  it  is  univerfally  agreed,  that  there  muft  be 
both  a  breaking,  either  in  fa£l  or  by  implication,  and  alfo  an 
entry,  in  order  to  complete  the  burglary. 

4.  As  to  the  intent ;  it  is  clear,  that  fuch  breaking  and 
entry  muft  be  with  a  felonious  intent,  otherwife  it  is  only 
a  trefpafs.  And  it  is  the  fame,  whether  fuch  intention  be 
adlually  carried  into  execution,  or  only  demonftrated  by 
fome  attempt  or  overt  a£l,  of  which  the  jury  is  to  judge. 
And  therefore  fuch  a  breach  and  entry  of  a  houfe  as  has 
been  before  defcribed,  by  night,  with  intent  to  commit  a 
robbery,  a  murder,  a  rape,  or  any  other  felony,  is  burglary; 
whether  the  thing  be  adually  p&rpetrated  or  not.  Nor 
does  it  make  any  difference,  whether  the  offence  were  felo- 
ny at  common   law,  or  only  created  fo  by  ftatutc;    fince 

(i)  I  Hal.  P.  C.  5S3-     I   Hawk.  P.         C.  IC3.     Fort.  108. 
C.  103.  (1)  Elem.  (Sj. 

(k)  I  Hal.  P.  C.  m.     I  Hawk.  P.     (m)  i  Hal.  P.  C.  554. 
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that  ftatute,  which  makes  an  offence  felony,  gives  it  inci- 
dentally all  the  properties  of  a  felony  at  common  law  (n). 

Thus  much  for  the  nature  of  burglary;  which  is,  as 
has  been  faid,  a  felony  at  common  law,  but  within  the  be- 
nefit of  clergy.  The  ftatute  however  of  i8  Eliz.  c.  7. 
takes  away  clergy  from  the  principals,  and  that  of  3  &  4 
W.  &  M.  c.  9.  from  all  accelfories  before  the  faft.  And, 
in  I'ke  manner,  the  laws  of  Athens,  which  punifhed  no 
Cmple  theft  with  death,  made  burglary  a  capital  crime  (0). 

(n)  I  Hawk.  F.  C.  i»j,  (o)  Pott.  Antiq.  b.  1.  c.  »fi. 
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Chapter   the   seventeenth. 


Of  OFFENCES  against  PRIVATE  PROPERTY. 


THE  next  and  lafl:  fpecles  of  ofFences  agalnfl  private 
fubjetls,  are  fuch  as  more  immediately  aftedt  their 
property.  Of  which  there  are  two,  which  are  attended 
■with  a  breach  of  the  peace  ;  larciny,  and  malicious  mi/chief'. 
and  one,  that  is  equally  injurious  to  the  rights  of  property, 
but  attended  with  no  a6l  of  violence ;  which  is  the  crime 
o{  forgery.     Of  thefe  three  in  their  order. 

I.  Larciny,  or  theftf  by  contraction  for  latrociny,  latro- 
ciniuniy  is  diftinguifhed  by  the  law  into  two  forts  ;  the  one 
called  fimple  larciny,  or  plain  theft  unaccompanied  with  a- 
ny  other  atrocious  circumftance  j  and  mixt  or  compound  lar- 
ciny, which  alio  includes  in  it  the  aggravation  of  a  taking 
from  one's  houfe  or  perfon. 

And,  firft,  oi fimple  larciny :  which,  when  it  is  the  fleal- 
ing  of  goods  above  the  value  of  twelve-pence,  is  c^Wed  grand 
larciny,  when  of  goods  to  that  value  or  under,  is  petit  lar- 
ciny :  ofFences,  which  ar-e  confiderably  diftinguifiied  in  their 
punifhment,  but  not  otherwife.  I  (hall  therefore  firft  con- 
fider  the  nature  of  fimple  larciny  in  general ;  and  tken  fhall 
obferve  the  different  degrees  of  punifhment  inflided  on  its 
two  feveral  branches. 
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Simple  larciny  then,  is  "  the  felonious  taking,  and  car- 
*'  rying  away,  of  the  perfonal  goods  of  another."  This 
offence  certainly  commenced  then,  whenever  it  was,  that 
the  bounds  of  property,  or  laws  of  meum  and  tuuntf  were  e-» 
ftablifhed.  How  farfuch  an  offence  can  exifl  in  a  ftate  of 
nature,  where  all  things  are  held  to  be  common,  isaqueftion 
that  may  be  folved  with  very  little  difficulty.  The  diftur- 
bance  of  any  individudl,  in  the  occupation  of  what  he  has 
feifed  to  his  prtfent  ufe,  feems  to  be  the  only  offence  of  this 
kind  incident  to  fuch  a  ftate.  But,  unqueftionably,  in  foci-: 
al  communities,  when  property  is  ellabliflied,  the  neceffity 
whereof  we  have  formerly  feen  (a),  any  violation  of  that  pro- 
perty is  fubje£t  to  be  punifhed  by  the  laws  of  fociety  :  though 
how  far  that  punifliment  fhould  extend,  is  matter  of  confi- 
derable  doubt.  At  prefent  we  will  examine  the  nature  of 
theft,  or  larciny,  as  laid  down  in  the  foregoing  definition. 

I.  It  mull:  be  a  taking.  This  implies  the  confent  of  the 
owner  to  be  wanting.  Therefore  no  delivery  of  the  goods 
from  the  owner  to  the  offender,  upon  trufi:,  can  ground  a 
larcir^y.  As  if  A  lends  B  a  horfe,  and  he  rides  away  with 
him  j  or,  if  I  fend  goods  by  a  carrier,  and  he  carries  them 
awav  •,  thefe  are  no  larcinies  (b).  But  if  the  carrier  opens  ^ 
bale  or  pack  of  goods,  or  pierces  a  veflel  of  wine,  and  takes 
away  part  thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  afterwards  takes  away  the  whole,  thefe  are  larcinies 
(c) :  for  here  the  animus  furandi  is  manifeft  j  fmce  in  the 
firft  cafe  he  had  otherwife  no  inducement  to  open  the  goods, 
?.nd  in  the  fecond  the  truft  was  determined,  the  delivery' 
having  taken  its  efFt£l.  But  bare  non-delivery  fhall  not 
of  courfe  be  intended  to  arife  from  a  felonious  defign  j  lince 
that  may  happen  from  a  variety  of  other  accidents.  Nei- 
ther by  the  common  law  was  it  larciny  i.n  any.fervant  t6 
run  away  with  the  goc5ds  committed  to  him  to  keep,  but 
ipnly  a  breach  of  civil  truft.     But  by  ftatute  33  Hen.  VI. 

(aj  See  Vol.  IL  pag.  8,  <b-c.  (c)  3  Inft.  107. 

(b)  1  Hal.  P.  C.  5C4. 
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c.  I.  the  fervants  of  perfons  deceafed,  accufed  of  embez- 
zling their  mailer's  goods,  mny  by  writ  out  of  chancery 
(iflued  by  the  advice  of  the  chief  juflices  and  chief  baron, 
or  any  two  of  them)  and  proclamation  made  thereupon,  be 
fummoned  to  appear  perfonally  in  the  court  of  king's  bench, 
to  ajufwcr  their  matter's  executors  in  any  civil  fuit  for  fuch 
goods  ;  and  fhall,  on  default  of  appearance,  be  attainted  of 
felony.  And  by  ft;itute  21  Hen.  VIII.  c.  7.  if  any  fervant 
embezzles  his  mafter's  goods  to  the  value  of  forty  (hillings, 
it  is  made  felony  ;  except  in  apprentices,  and  fervants  under 
eighteen  years  old.  But  if  he  had  not  the  pofleflion,  but 
only  the  care  and  overfight  of  the  goods,  as  the  butler  of 
plate,  the  fliepherd  of  {hcep,  and  the  like,  the  embezzling 
of  them  is  felony  at  common  law  (d).  So  if  a  gueft  robs 
his  inn  or  tavern  of  a  piece  of  plate,  it  is  larciny  j  for  he 
hath  not  the  pofleffion  delivered  to  him,  but  merely  the 
ufe(e)  :  and  fo  it  is  declared  to  be  by  flatute  3  &  4  W.  & 
M.  c.  9. 'if  a  lodger  runs  away  with  the  goods  from  his 
ready  furnifhed  lodgings.  Under  fome  circumftances  alfo 
a  man  may  be  guilty  of  felony  in  taking  his  own  goods  :  as 
if  he  fteals  them  from  a  pawnbroker,  or  any  one  to  whom 
he  hath  delivered  and  entrufted  them,  with  intent  to  charge 
fuch  bailee  with  the  value  j  or  if  he  robs  his  own  meflen- 
ger  on  the  road,  with  intent  to  charge  the  hundred  with 
the  lofs  according  to  the  flatute  of  Winchefler  (f). 

2.  There  muft  nst  only  be  a  taking,  but  a  carrying 
away :  cepit  ct  afportavit  was  the  old  law-latin.  A  bare  re- 
moval from  the  place  in  which  he  found  the  goods,  though 
the  thief  does  not  quite  make  off  with  them,  is  a  fufficient 
afportation,  or  carrying  away.  As  if  a  man  be  leading  an- 
other's horfe  out  of  a  clofe,  and  be  apprehended  in  the  facl ; 
or  if  a  guefl,  dealing ,  goods  out  of  an  inn,  has  removed 
them  from  his  chamber  down  flairs  ;  thefe  have  been  ad- 
judged fufficient  carryings  away,  to  conftitute  a  larciny  (g). 
Or  if  a  thief,    intending  to  fleal  plate,   takes  it  out  of  a 

(d)  I  Hnl.  p.  C.  io6.  (f)  Fofter.  iz?,  124. 

<c)  I  Hawk,  P.  C,  9«.  (g1  3  lni\.  loU,  lop. 
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cheft  in  which  it  was,  and  lays  it  down  upon  the  floor,  but 
is  furprized  before  he  can  make  his  efcape  with  it :  this  is 
larciny  (h). 

3.  Thts  taking,  and  carrying  away,  muft  alfo  be  fehni' 
ciis  ;  that  is,  done  animo  furandi :  or,  as  the  civil  law  ex- 
prefles  it,  lucri  caufa  (i).  This  requifite,  befides  excufing 
thofe  who  labour  under  incapacities  of  mind  or  will,  (of 
whom  we  fpoke  fufficiently  at  the  entrance  of  this  book)  (k), 
indemnifies  alfo  mere  trefpafTers,  and  other  petty  offenders. 
As  if  a  fervant  takes  his  matter's  horfe,  without  his  know- 
ledge, and  brings  him  home  again:  if  a  neighbour  takes 
another's  plough,  that  is  left  in  the  field,  and  ufes  it  upon 
hisown  land,  and  then  returns  it ;  if,  under  colour  of  arrear 
of  rent,  where  none  is  due,  I  diftrein  another's  cattle,  or 
feife  them :  all  thefe  are  mifdemefnors  and  trefpaflfes,  but 
no  felonies  (1).  The  ordinary  difcovery  of  a  felonious  intent 
is  where  the  party  doth  it  clandeftinely ;  or,  being  charged 
with  tbe  fa£t,.  denies  it.  But  this  is  by  no  means  the  only 
criterion  of  criminality :  for  in  cafes  that  may  amount  to 
larciny,  the  variety  of  circumftances  is  fo  great,  and  the 
complications  thereof  fo  mingled,  that  it  is  impoffiye  to  re- 
count all  thofe,  which  may  evidence  a  felonious  intent,  or 
cnimiim  furandi :  wherefore  they  muft  be  left  to  the  due  and 
attentive  confideration  of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  muft  be  of 
the  perfonai  goods  of  another  :  for  if  they  are  things  real,  or 
favour  of  the  realty,  larciny  at  the  common  law  cannot  be 
committed  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporal  or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.  And  of  things  likewife  that  ad- 
here to  the  freehold,  as  corn,  grafs,  trees,  and  the  like,  or 
lead  upon  a  houfe,  no  larciny  could  be  committed  by  the 
rules  of  the  co/nmon  law  :  but  the  feverance  of  them  was, 
and  in  many  things  is  ftill,  merely  atrefpafs  :  which  depend- 
ed on   a   fubtilty   in   the  legal   notions   of  our   anceftors. 


(h)  I  Haw!i.  p.  C.  P3.  (k)  See  pag.  so. 

(i)Ina.  4.  I.  I.  (l)i  Kal.r.G  ics^. 
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Thefe  things  were  parcel  of  the  real  eftate ;  and,  therefore, 
"whilfe  they  continued  fo,  could  not,  by  any  poflTibility,  be  the 
fubje6t  of  theft,  being  abfolutely  fixed  and  i;nmoveable  (ni). 
And  if  they  were  fevered  by  violence,  fo  as  to  be  changed 
into  moveables  ;  and  at  the  fame  time,  by  one  and  the  fame 
continued  ad,  carried  off  by  the  perfon  who  fevered  them; 
they  could  never  be  faid  to  be  taken  from  the  proprietor,  in 
this  their  newly  acquired  (late  of  mobility  (which  is  eflen- 
tial  to  the  nature  of  larciny)  being  never,  as  fuch,  in  the 
adlual  or  ccnftrufhive  pofieffion  of  any  one,  but  of  him  who 
committed  the  trefpafs.  He  could  not  in  ftrictnefs  be  faid 
to  have  taken  what  at  that  time  were  the  perfonal  goods  of 
another,  fince  the  very  act  of  taking  was  what  turned  them 
into  perfonal  goods.  But  if  the  thief  fevers  them  at  one 
time,  whereby  the  trefpafs  is  completed,  and  they  are  con- 
verted into  perfonel  chattels,  in  the  conftru£live  poffeflion 
of  him  on  whofe  foil  they  are  left  or  laid  ;  and  comes  again 
at.  another  time,  when  they  are  fo  turned  into  perfonaJty, 
and  takes  them  away  ;  it  is  larciny :  and  fo  it  is,  if  the  own- 
er, or  any  one  elfe,  has  fevered  them  (n).  And  now,  by 
the  ftatute  4  Geo.  II.  c.  32.  to  ileal,  or  fever,  with  intent 
to  fteal  any  lead  or  iron  fixed  to  a  houfe,  or  in  any  court  or 
garden  thereunto  belonging,  is  made  felony,  liable  to  tranf- 
portation  for  feven  years  :  and  to  fteal,  damage,  or  deftroy 
underwood  or  hedges,  and  the  like,  to  rob  orchards  or  gar- 
dens of  fruit  growing  therein,  to  fteal,  or  otherwife  deftroy 
any  turnips,  or  the  roots  of  madder,  when  growing,  are  (o) 
punifhable  criminally,  by  whipping,  fmall  fines,  Imprifon- 
ment,  and  fatisfadiion  to  the  party  wronged,  according  to 
the  nature  of  the  offence.  Moreover,  the  ftealing  by  night 
of  any  trees,  or  of  any  roots,  ftirubs,  or  plants,  to  the  value 
of  5  s.  is  by  ftatute  6  Geo.  III.  c.  36.  made  felony  in  the 
principals,  aiders,  and  abettors,  and  in  the  purchafers  there- 
of, knowing  the  fame  to  be  ftolen  ;  and  by  ftatute  6  Gto. 
III.  c.  48.  the  ftealing  of  any  timber  trees  therein  fpecified  (p), 

(m)  See  Vol.  II.  pag    \6-  c.  41. 

(n)  3  Inft.  109.  I  Hal.  P.  C.  510.  (p)    Oak,  beech,   cliefnut,   walnut, 

(o)  Stat,  45  Eliz.  c.  7.     IS  Car.  II.  afh,  elm,  cedar,  fir,     afp,  lime,  fyca- 

«.  1.     13  Geo.  n.  c.  16.     31  Geo.  II.  more,  and  birch. 


«.  JJ.    tf  Geo.  III.  c.  48.   J  Geo.  III. 
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and  of  any  root,  (hrub,  or  plant,  by  day  or  night,  is  liable  to 
pecuniary  penalties  for  the  two  firft  offences,  and  for  the 
third  is  conftituted  a  felony  liable  to  tranfportation  for. feven 
years.  Stealing  ore  out  of  mines  is  alfo  no  larciny,  upon  the 
fame  principle  of  adherence  to  the  freehold  j  with  an  exception 
only  to  mines  of  black  lead,  the  flealing  of  ore  out  of  which 
19  felony  without  benefit  of  clergy,  by  ftatute  25  Geo.  II. 
c.  10.  Upon  nearly  the  fame  principle  the  Healing  of  writ- 
ings relating  to  a  real  eflate  is  no  felony,  but  a  trefpafs  (q): 
imcaufe  they  concern  the  land,  or  (according  to  our  techni- 
cal hr^g}^zgz)  favour  of  the  realty,  and  are  confidered  as  part 
of  it  by  the  hiw^  fo  that  they  defcend  to  the  heir,  together 
with  the  land  which  they  concern  (r). 

Bonds,  bills,  and  notes,  v/hich  concern  mere  cho/es  in 
anion,  were  alfo  at  the  common  law  held  not  to  be  fuch 
joods  whereof  larciny  might  be  committed  ;  being  of  no 
intrinfic  value  (3),  and  not  importing  any  property  in  the 
-poffcjfion  of  the  perfon  from  whom  thf^y  are  taken.  But  by 
the  ftatute  2  Geo.  II.  c.  25.  they  are  now  put  upon  the  fame 
footing,  wiih  refpeft  to  larcinies,  as  the  money  they  were 
jsneant  to  fecure.  And,  by  ftatute  7  Geo.  III.  c.  50.  if  any 
ciEcer  or  fervant  of  the  poft-office  fhall  fecrete,  embezzle, 
or  deftroy  any  letter  or  pacquet,  containing  any  bank  note, 
or  other  valuable  paper  particularly  fpecified  in  the  a£l:,  or 
fliall  fteal  the  fame  out  of  any  letter  or  pacquet,  he  (hall  be 
guilty  of  felony  without  benefit  of  clergy.  Or,  if  he  fhall 
deftroy  any  letter  or  pacquet  with  which  he  has  received 
money  for  the  pollage,  or  fhall  advance  the  rate  of  poftage 
on  any  letter  or  pacquet  fent  by  the  poft,  and  fhall  fecrete 
the  money  received  by  fuch  advancement,  he  fliall  be  guilty 
o.f  fingle  felony.  Larciny  alfo  could  not  at  common  law 
be  committed  of  treafu re-trove,  or  wreck,  till  feifed  by  the 
king,  or  him  who  hath  the  franchife ;  for  till  fuch  feifure  no 
one  hath  a  determinate  property  therein.  But  by  ftatute 
26  Geo.  II.  c.  19.  plundering,  or  ftealing  from,  any  fhip  in 
diftrefs  (whether   wreck  or   no   wreck)    is   felony  without 

(q)  I  Hsl.  P.  C.  s.iG.  Stra,  1137.         (s)  8  Rep.  33. 
(r)  See  Vol.  II.  pag.  438. 

benefit 
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benefit  of  clergy  :  in  like  manner  as,  by  the  cWil  law  (s), 
this  inhumanity  is  punilhe.d  in  the  fame  degree  as  the  mofl: 
atrocious  theft. 

Larciny  alfo  cannot  be  committed  of  fuch  animals,  in 
which  there  is  no  property  either  abfolute  or  qualified ;  as 
of  beads  that  are  ferae  naturae^  and  unreclaimed,  fuch  las 
deer,  hares,  and  conies,  in  a  foreft,  chafe,  or  warren  ;  fifh 
in  an  open  river  or  pond  ;  or  wild  fowls  at  their  natural  li- 
berty (t).  But  if  they  are  reclaimed  or  confined,  and  may 
ferve  for  food,  it  is  otherwife,  even  at  common  law  :  for  of 
deer  fo  inclofed  in  a  park,  that  they  may  be  taken  at  plea- 
fure,  fifli  in  a  trunk,  and  pheafants  or  partridges  in  a  mew, 
larciny  may  be  committed  (u).     And  now,  byftatute  9  Geo. 

I.  c.  22.  to  kill  or  fteal  any  deer  in  a  foreft,  or  other  place, 
enclofed  ;  to  rob  a  warren ;  or  to  fteal  fifh  from  a  river  or 
pond,  being  in  this  hft  cafe  armed  and  difguifed;  thefe  are 
felonies  without  benefit  of  clergy.     And  by  ftatute  13  Car. 

II.  c.  10.  to  fteal  deer  in  any  foreft,  though  uninclofed,  is  a 
forfeiture  of  20/.  for  the  firft  offence,  and  by  ftatute  10  Geo. 
II.  c.  32.  feven  years  tranfportation  for  the  fecond  offence: 
which  punifhment  is  alfo  inflicled  for  the  firft  offence  upon 
fuch  as  come  to  hunt  there,  armed  with  offenfive  weapons. 
Alfo,  by  ftatute  5  Geo.  III.  c.  <4.  the  penalty  of  tranfpor- 
tation for  feven  years  is  inflided  on  perfons  ftealing  or  taking 
fifti  in  any  water  within  a  p^rk,  paddock,  garden,  orchard, 
or  yard  ;  and  on  the  receivers,  aiders,  and  abettors;  and  the 
like  punifhment,  or  whipping,  fine,  or  imprifonment,  is  pro- 
vided for  the  taking  or  killing  of  conies  (w)  in  open  warrens. 
And  a  forfeiture  of  five  pounds  to  the  owner  of  the  fifhery 
is  made  payable  by  perfons  taking  or  deftroying  (or  attempt- 
ing fo  to  do)  any  fifli  in  any  river  or  other  water,  within  any 
inclofed  ground  being  private  property.  Stealing  hawks, 
in  difobedience  to  the  rules  prefcribed  by  the  ftatute 
37  Edw.  III.  c.  19.  is  alfo  felony  (x).  It  is  alfo  faid  (y), 
that,  if  fwans  be  lawfully  marked,  it  is  felony  to  fteal  them, 

S'l  ^ir  f  •  ^-  '^-  „                      (^)  S«  "«f-  "  &  *3  Car.  II.  c.  zs. 

(t)   1  Hal.  P.  C.  JIT.  Fort.  j66.             (x)   3  In(t.  j.8. 

(")  I   Hawk.  P.   C,  P4.     1  Hal,           (y)  Dak.  Juft.  c.  i?S. 

?.  C.  511.  ■            •'            ■* 

though 
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thotigh  at  large  in  a  public  river  j  and  that  it  is  likewife  fe- 
lony to  Ileal  them,  though  unmarked,  if  in  any  private  river 
or  pond  :  otherwife  it  is  only  a  trefpafs.  But,  of  all  valuable 
domeftic  animals,  as  horles,  and  of  all  animals  t/owzV^*?  ;2^- 
turae,  whidh  fervc  for  food,  as  fwine,  fheep,  poultry,  and  the 
Jike,  larciny  may  be  committed  ;  and  alfo  of  the  flefh  of  fuch 
as  -ixz  ferae  natiiracy  v/hen  killed  (z).  As  to  thofe  animals,' 
■which  do  not  ferve  for  food,  and  which  therefore  the  law 
Iioids  to  have  no  intrinfic  value,  as  dogs  of  all  forts,  and  other 
creatures  kept  far  whim  and  pleafure,  though  a  man  may 
liaise  a  bafe  property  therein,  and  maintain  a  civil  a£tion  for 
the  lofs  of  them  (a),  yet  they  are  not  of  fuch  eftimation,  as 
that  the  crime  of  fteaJing  them  amounts  to  larciny  (b). 

Notwithstanding  however  that  no  larciny  can  be 
committed,  unlefs  there  be  fome  property  in  the  thing 
taken,  and  an  owner  j  yet,  if  the  owner  be  unknown,  pro- 
vided there  be  a  property,  it  is  larciny  to  Ileal  it ;  and  an 
iiidi6lment  will  lie  for  the  goods  of  a  perfon  unknown  (c). 
In  like  manner  as,  among  the  Pu>mans,  the  lex  Hojlilia  de 
Jurtis  provided,  that  a  profecution  for  theft  might  be  carried 
on  v.'ithout  the  intervention  of  the  owner  (d).  This  is  the 
cafe  of  ftealiiig  a  ferowd  out  of  a  grave;  which  is  the  proper- 
ty of  thofe,  whoever  they  were,  that  buried  the  deceafed  j 
bwt  dealing  the  corpfe  itfelf,  which  has  no  owner,  (though  a 
matter  of  great  indecency)  is  no  felony,  unlefs  fome  of  the 
graveclothcs  be  (tolcn  with  it  (ej.  Very  different  from  the 
2iw  of  the  Franks,  v,'hich  feems  to  have  refpedled  both  as  e- 
<^ual  offences;  when  it  directed,  that  a  perfon,  who  had  dug 
a  corpfe  out  of  the  ground,  in  order  to  ftrip  it,  fhould  be  ba- 
rJlhed  from  fociety,  and  no  one  fuffered  to  relieve  his  wants, 
tiil  the  relations  of  the  deceafed  confenicd  to  his  re-ad- 
fniuion. 

Having  thus  con fidered  the  general  nature  of  fimple  lar- 
ciny, I  come  next  tb  treat  of  lis  pun i/hment.     Theft,  by  th^' 

(z)   i,Hi!.  p.  C.  511.  (d)  Gravin.  I.  j.  fe^.  loS, 

(»>-See  Vol.  II.  pa^.  393.  (e)  See  Vol.  II.  pag.  419. 

(b)  I  Hai  F.  C.  Hi\  (f )  Montcfcj.  Sp.  L.  b.  30.  ch.  ip. 

if)  Ikid, 

Jewifh 
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Jewifli  law,  was  only  punifhed  with  a  pecuniary  fine,  anc! 
fatisfadion  to  the  party  injured  (g).  And  in  tHe  civil  law,  till 
fomc  very  late  conftituiions,  we  never  find  the  punifliment 
capital.  The  laws  of  Draco  at  Athens  punlfiied  it  with 
death  :  but  his  laws  were  faid  to  be  written  in  blood  j  and 
Solon  afterwards  changed  the  penalty  to  a  pecuniary  mulct- 
And  fo  the  Attic  laws  in  general  continued  (h);  except  (hat 
once,  in  a  trnne  of  dearth,  it  was  made  capital  to  break  into 
a  garden,  and  ileal  figs  :  but  this  law,  and  the  informers 
againft  the  offence,  grew  fo  odious,  that  from  them  all  ma- 
licious informers  were  ftlled  fycophants  ;  a  name  which  we 
have  much  perverted  from  its  original  meaning.  From 
thefe  examples,  as  well  as  th€  reafon  of  the  thing,  many 
learned  and  fcrupulous  men  have  queftioned  the  propiitty^ 
if  not  lawfulnefs,  of  infliding  capital  punifnment  for  finipie 
theft  (i).  And  certainly  the  natural  punifliment  for  injuries, 
to  property  feems  to  be  the  lofs  of  the  offender's  own  pro- 
perty :  which  ought  to  be  univerfally  the  cafe,  were  all 
men's  fortunes  equal.  But  as  thofe  who  have  no  property 
themfelves  are  generally  the  mofh  ready  to  attack  the  pro- 
perty of  others,  it  has  been  found  neceiTary,  initead  of  a  pe- 
cuniary, to  fubftitute  a  corporal  punifhment  :  yet  how  far 
this  corporal  punifhment  ought  to  extend,  is  what  has  oc- 
cafioned  the  doubt.  Sir  Thomas  More  (j),  and  the  marquis 
Beccaria  (k),  at  the  diftance  of  more  than  two  centuries 
have  very  fenfibly  propofed  that  kind  of  corporal  punilh- 
ment,  which  approaches  the  nearefl  to  a  pecuniary  fatisfac- 
tion  ;  viz.  a  temporary  imprifonment,  with  an  obligation  to 
labour,  firft  for  the  party  robbed,  and  afterwards  for  the 
public,  in  works  of  the  moft  flavifhkind  :  in  order  to  oblige 
the  offender  to  repaif,  by  his  induflry  and  diligence,  the 

(g)  Exod.  ch.  xxii.  rn,  tamen  fccuiua  furlum,  hand  mcrfe, 

(h)  P tilt.  LL.  jittic,  I.  f.  tit.  s-  mulifavit  ;   ne  putemus  Deuniy   in  nova 

(i)    Eji   eiiirn    ad    vindicanda   fiirta  lege  Clementine  qua  pater  imperat  fUii's^ 

nimis  atrox,  nee  tamen  ad  refraenanda  mnjorem  iiidulfifs  nobis  inviccmfaevien- 

fuffidens  :    quippe    neqiie   furtum  Jim-  di  licentiam.     Huec  funt  cvr  r-^rr  Hcers 

flex  tarn  ingetts  facinus   cfl,  ul   capile  ptitew  :  quam  vera  fit  abfurdum,  ftqug- 

deheat    pleiii  ;     neque    ulla    poena    efl  etiam    pernicioj'um     reipuhli^ae,     jutcn 

tanta,  ut  ab  latrodniis   cohibeat  cos,   ^ui  atque  homkidam    ex   aequo   pur.tri,   ntiKa 

Kullam    aliam    artem    quaerendi    vifins  eJ}(opi:wr)qiiincfdnt.(lhid.i9.) 
babent.     (Mori     Utopia,     edit.     Giajg.         Ci)  Utop. paj.  41, 
I7S0.   pag.     ai.) — Dcnique,    cum   lex         (k)  ch- j*. 
Mo/aiea^  quanquam  iiickviem  et  'fpe- 

depredations 
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depredations  he  has  cmmitted  upon  private  property  and 
public  order.  But,  notvvithftanding  all  the  reaionftrances 
of  Ipeculative  politicians  and  moralifts,  the  punifhment  of 
theft  ftill  continues,  throughout  the  greatefl:  part  of  Europe 
to  be  capital:  and  Puffendorf  (1),  together  with  fir  Matthew 
Hale  (m),  are  of  opinion  that  this  muft  always  be  referred  to 
the  prudence  of  the  legiflaturej  who  are  to  judge,  fay  they, 
•when  crimes  are  become  fc  enormous  as  to  require  fuch  fan- 
guinary  reftri£tions(n).  Yet  both  thefe  writers  agree,  that 
fuch  punifhment  fliould  be  cautioufly  inflicled,  and  never 
without  the  utmoft  neceflity. 

Our  antient  Saxon  laws  nominally  punifhed  theft  with 
death,  if  above  the  value  of  twelve-pence:  but  the  crimi- 
nal was  permitted  to  redeem  his  life  by  a  pecuniary  ran- 
fom ;  as,  among  their  anceftors  the  Germans,  by  a  dated 
number  of  cattle  (o).  But  in  the  ninth  year  of  Henry  the  . 
firfl,  this  power  of  redemption  was  taken  away,  and  all  per- 
fons  guilty  of  larciny  above  the  value  of  twelve-pence  were 
diredled  to  be  hanged  ;  which  law  continues  in  force  to  this 
day  (p).  For  though  the  inferior  fpecies  of  theft,  or  petit 
larciny,  is  only  punifhed  by  whipping  at  common  law  (q), 
or  by  fbatute  4  Geo.  I.  c.  11.  may  perhaps  be  extended  to 
tranfportation  for  feven  years,  yet  the  punifhment  of  grand 
larciny,  or  the  ftealing  above  the  value  of  twelve-pence, 
(which  fum  was  the  flandard  in  the  time  of  king  Athelllan, 
eight  hundred  years  ago)  is  at  common  law  regularly  death. 
Which,  confidering  the  great  "intermediate  alteration  in  the 
price  or  denomination,  of  money,  is  undoubtedly  a  very 
rigorous  conftitution  ;  and  made  fir  Henry  Spelman  (above 
a  century  fince,  when  money  was  at  twice  its  prefent  rate) 
complain,  that  while  every  thing  elfe  was  rifen  in  its  nominal 
value,  and  become  dearer,  the  life  of  man  had  continually 
grown  cheaper  (r).  It  is  true,  that  the  mercy  of  juries  will 
often  make  them  ftrain  a  point,  and  bring  in  larciny  to  be 
under  the  value  of  twtlve-pence,  when  it  is  really  of  much 

(1)  L.  of  N.  b.  8.  c.  3.  (p)  I  Hal.  P.  C.is.  3  Inft.  S3- 

(m)   I  Hal!  P.  C.  13.  (q)  ?  Inft.aiS. 

(n)  Seepag.  9.  (r)  Glof.  350. 

(0)  Tac.  (It  iiior,  C:nn.  c  i*.  ^ 

.greater 
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greater  value  :  but  this  is  a  kind  of  pious  peijury,  and  does 
not  at  all  excufe  our  common  law  in  this  refpe£t  Trom  the 
imputation  of  fever ity,  but  rather  ftrongly  confeiTcs  th<e 
charge.  It  is  likewife  true,  that,  by  the  merciful  extenfior.s 
of  the  benefit  of  clergy  by  our  modern  ftatute  law,  a  perfoa 
who  commits  a  fimple  larciny  to  the  value  of  thirteen  pence 
or  thirteen  hundred  pounds,  though  guilty  of  a  capital  of- 
fence, fliall  be  excufed  the  pains  of  death:  but  this  is  onlj 
for  the  firft  offence.  And  in  many  cafes  of  firaple  larciny 
the  benefit  of  clergy  is  taken  away  by  ftatute  :  as  from  horfe- 
ftealing  (s) ;  taking  woolen  cloth  from  off  the  tenters  (t),  or 
linerv  from  the  place  of  manufacture  (v) ;  ftealing  iheep  or 
other  cattle  fpecified  in  the  a£ls  (u)  j  thefts  on  navigable  ri- 
vers above  the  value  of  forty  fhillings  (w) ;  plundering  vef- 
fels  in  diftrefs,  or  that  have  fuffered  (hipwreck(x)  ;  ftealin^ 
letters  fent  by  the  port  (y)  j  and  alfo  ftealing  deer,  hares,  and 
conies  under  the  peculiar  circumftances  mentioned  in  the 
Waltham  black  a6l  (z).  Which  additional  feverity  is  owing 
to  the  great  malice  and  mifchief  of  the  theft  in  fome  of  thefc 
inftances  ;  and,  in  others,  to  the  difficulties  men  would  o- 
therwife  lie  under  to  preferve  thofe  goods,  which  are  fo  e^- 
ly  carried  off.  Upon  which  laft  principle  the  Roman  law 
puniihed  more  feverely  than  other  thieves  the  abigei^  or 
ftealers  of  cattle  (a)  ;  and  the  balneariiy  or  fuch  as  ,  ftole  the 
clothes  of  perfons  who  were  wafhing  in  the  public  baths  (b): 
both  which  conftitutions  feem  to  be  borrowed  from  the  laws . 
of  Athens  (c).  And  fo  too  the  antlent  Goths  puniflied  witli 
unrelenting  feverity  thefts  of  cattle,  or  of  corn  that  was 
reaped  and  left  in  the  field  :  fuch  kind  of  property  (whicli 
no  human  induftry  can  fufficiently  guard)  being  efteemed 
under  the  peculiar  cuftody  of  heaven  (d).  And  thus  musk 
for  the  offence  q{  fimple  larciny. 

(s)   Stat.    I  Edw.  VI.  c.  ix.  z  &  3  Geo.  IT.  c.  ip. 

£dw.  VI.  c.  33.     31  Eliz.  c.  iz.  (y)  Stat.  7  Geo.  III.  c.  jo. 

(t)  Stat.  ax.  Car.  II.  c.  s.  (z)  Slat.  9  Geo.  I.  c.  zz. 

(v)  Stat.  18  Geo.  II.  c  zy.  (a)  ¥f.a,T.  t.  14. 

(u)  Stat.  14.  Geo.  U.  c.  6.   ij  Geo.  (b)  lind,  t.in- 

II.  c.  34.  (c)  Pott.  Antiqn.  b.  i.  c.  »«- 

(w)  Stat.  Z4  Geo.  II.  c.  45.  (d)  Stiernh.  dc  jure  Goth.  I.  3.  c.  f. 


Qi)  Stat.  IS  Ann.  ft,  a.c.  18.  z6 
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Mixed,  or  compound  larciny,  is  fuch  as  has  all  the  pro- 
perties of  the  former,  but  is  accompanied  with  one  of,  or 
both,  the  aggravations  of  a  taking  from  one's  hovfe  or  per- 
fon.  Firft  therefore  of  larciny  from  the  houf&i  and  then  of 
larciny  from  tJic  per/on. 

I.  Larciny  from  \\\t  hoiife^  though  it  feems  (from  the 
conficierations  mentioned  in  the  preceding  chapter)  (e),  to 
have  a  higher  degree  of  guilt  than  fjmple  larciny,  yet  is  not 
at  all  diftinguifhed  from  the  other  at  common  law  (f) ;  un- 
lefs  where  it  is  accompanied  with  the  circumllancc  of 
beaking  the  houfe  by  night  j  and  then  we  have  fee'h  that 
it  falls  under  another  defcription,  viz.  that  of  burglary.  But 
now  by  feveral  ails  of  parliament  (the  hiftory  of  which  is 
very  ingenioully  deduced  by  a  learned  modern  writer  (g), 
who  hath  fhewn  them  to  have  gradually  arifen  from  our  im- 
provements in  trade  and  opulence)  the  benefit  of  clergy  is 
taken  from  larcinies  committed  in  an  houfe  in  almoft  every 
inftance.  The  multiplicity  of  which  ads  is  apt  to  create 
fome  confufion  j  but  upon  comparing  them  diligently  we 
may  colleft,  that  the  benefit  of  clergy  is  denied  upon  the 
following  domeftic  aggravations  of  larciny;  viz.  Firft,  in 
all  larcinies  above  the  value  of  twelve-pence^  committed,  i .  In 
a  church  or  chapel,  with  or  without  violence,  or  breaking 
the  fame  (h)  :  2.  In  a  booth  or  tent  in  a  market  or  fair,  in 
the  day  time  or  in  the  night,  by  violence  or  breaking  the 
fame  ;  the  owner  or  fome  of  his  family  being  therein  (i) : 
3.  In  a  dvi^elling- houfe  by  day,  by  breaking  the  fame,  any 
perfon  being  therein  (k) :  4.  In  a  dwelling-houfe  by  day, 
-without  breaking  the  fame,  any  perfon  being  therein  and 
put  in  fear  (i) :  5.  In  a  dwelling-houfe  by  night,  without 
breaking  the  fame,  the  owner  or  fome  of  his  family  being 
therein,  and  put  in  fear  (m).  Secondly,  in  all  larcinies  ti 
the  value  of  five  fhillings^  committed,    i.  By  breaking  any 

(e)  Sec  paw.  zr^.  (i)  Stat,  s  &  ^  Edw.  VI.  c.  5. 

(f )  I  Hawk.  P.  C.  p8.  (k)  Stat,  sand  4W.  and  M.  C.  ».     , 
'(g)   Bavr.  37S,  ire.  (1)   llU. 

(h)    Stat,  z?    Hen.  VIII.   c.   i,  (m)  Stat.  13  Hen.  VIII.  c.  1. 

a  Edw.  VI.  c.  i». 

f  dwelling- 
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dwellinghoufe,  or  any  outhoufe,  (hop,  or  warehoufe  there- 
unto belonging,  in  the  day  time,  ahhough  no  perfon  be 
therein  (n)  :  2.  By  privately  dealing  in  any  (liop,  warehoufe 
(o),  coachhoufe,  or  ftable,  by  day  or  by  night ;  though  the 
fame  be  not  broken  open,  and  though  no  perfon  be  therein 
(p).  Laftly,  in  all  larcinies  to  the  value  of  forty Jhiliings  froni 
a  dwellinghoufe,  or  its  outhoufes,  without  breaking  in,  and 
whether  any  perfon  be  therein  or  no  (q). 

2.  Larcint  from  xht  perfon  is  either  by />nWi^/j  ftealing; 
or  by  open  and  violent  aiTault,  which  is  ufually  called  robbery^ 

The  offence  oi privately  Healing  from  a  man's  perfouy  as 
by  picking  his  pocket  or  the  like,  without  his  knowledge, 
was  debarred  of  the  benefit  of  clergy,  fo  early  as  by  the 
ftatute  8  Eliz.  c  14.  But  then  it  muft  be  fuch  a  larciny 
as  ftands  in  need  of  the  benefit  of  clergy,  viz.  of  above  the 
value  of  twelve-pence;  elfe  the  offender  fhall  not  have  judg- 
ment of  death.  For  the  flatute  creates  no  new  offence;  but 
only  takes  away  the  benefit  of  clergy,  which  was  a  matter  cf 
grace,  and  leaves  the  thief  to  the  regular  judgment  of  the  an- 
tient  law  (r).  This  feverity  (for  a  moft  fevere  law  it  certain- 
ly is)  feems  to  be  owing  to  the  eafe  with  which  fuch  offences 
are  committed,  and  the  difficulty  of  guarding  againft  them: 
befides  that  this  is  an  infringement  of  property,  in  the  ma- 
nual occupation  or  corporal  poffeffion  of  the  owner,  which 
was  an  offence  even  in  a  ftate  of  nature.  And  therefore  the 
faccidarii,  or  cutpurfes,  were  more  feverely  punifhed  than 
common  thieves  by  the  Roman  and  Athenian  laws  (s). 

Open  and  violent  larciny  from  iheperfon,  or  robbery,  the 
rapina  of  the  civilians,  is  the  felonious  and  forcible  taking," 
from  the  perfon  of  another,  of  goods  or  money  to  any  value, 
by  putting  him  in  fear  (t).      i.  There  muft  be  a  taking, 
otherwife  it  is  no  robbery.     A  mere  attempt  to  rob  was  in- 

(n)  Stat.  39.  Elir.  c.  ij.  (r)  i  Hawk.  P.  C.  98. 

(o)  See  Fofter  78.  Rarr.  379.  (s)  Ff.  47.  11.  7.  Pot.  Antiqii.  1.  i. 

(p)  Stat.  10  &  II  W.  III.  c.  ii.  c.  i6. 

(q)  Stat,  u  Ann.  c.  7.  (t)  i  Hawk.  P.  C.  05, 

Vol.  IV.  Q^  deed 


242  Public  Book  IV. 

deed  held  to  be  felony,  fo  late  as  Henry  the  fourth's  tinne(u) : 
but  afterwards  it  was  taken  to  be  only  a  mifdemefnor,  and 
punifliable  with  fine  and  imprlfonment ;  till  the  ffcatute  7 
Geo.  II.  c.  21.  which  makes  it  a  felony  tranfportable  for 
feven  years.  If  the  thief,  having  once  taken  a  purfe,  re- 
turns it,  ilill  it  is  a  robbery ;  and  fo  it  is,  whether  the  ta- 
king be  ftriclly  from  the  perfon  of  another,  or  in  his  prefence 
only;  as  where  a  robber  by  menaces  and  violence  puts  a 
man  in  fear,  and  drives  away  his  fheep  or  his  cattle  before 
his  face  (w).  2.  It  is  immaterial  of  what  value  the  thing 
taken  is  :  a  penny  as  well  as  a  pound,  thus  forcibly  extort- 
ed, makes  a  robbery  (x).  3.  Laftly,  the  taking  muft  be  by 
force,  or  a  previous  putting  in  fear  j  which  makes  the  vio* 
lation  of  the  perfon  more  atrocious  than  privately  ftealing. 
For,  according  to  the  maxim  of  the  civil  law  (y),  **  qui  vi 
*'  rapidf,  fur  improbior  ejje  videtur."  This  previous  put- 
ting in  fe*r  is  the  criterion  that  diftinguifhes  robbery  from 
other  larcinies.  For  if  one  privately  deals  fixpence  from 
the  perfon  of  another,  and  afterwards  keeps  it  by  putting 
him  in  fear,  this  is  no  robbery,  for  the  fear  is  fubfequent  (z): 
neither  is  it  capital,  as  privately  ftealing,  being  under  the 
value  of  twelve-pence.  Yet  this  putting  in  fear  does  not 
imply,  that  any  great  degree  of  terror  or  affright  in  the 
party  robbed  is  neceffary  to  conftitute  a  robbery  :  it  is  fuf- 
ficient  that  fo  much  force,  or  threatening,  by  word  or  gef- 
ture,  be  ufed,  as  might  create  an  apprehenfion  of  danger, 
or  oblige  a  man  to  part  with  his  property  without,  or  againft 
his  confent  (a).  Thus  if  a  man  be  knocked  down  without 
previous  warning,  and  ilripped  of  his  property  while  fenfe- 
lefs,  though  ftri£lly  he  cannot  be  faid  to  be  put  in  fear,  yet 
this  is  undoubtedly  a  robbeiy.  Or,  if  a  perfon  with  a  fword 
drawn  begs  an  alms,  and  I  give  it  him  through  miftruft  and 
apprehenfion  of  violence,  this  is  a  felonious  robbery  (b).  So 
if,  under, a  pretence  of  fale,  a  man  forcibly  extorts  money 
from  another,  neither  fhall  this  fubterfuge  avail  him.  But 
it  is  doubted  (c),  whether  the  farcing  a  higier,  or  other  chap- 


(11)  I  Hal.  p.  C.  5  3*. 
(w)  I  Hal.  P.  C.  5^5. 
(x)  I  Hawk.  P.  C'  97. 
Ij;  Ff.  4. 1.  14.  lut.  u. 

men, 


(z)  I  Hal.  P.  C.  J34. 
(a;  Fort.  1x8. 
(h)  I  Hawk.  P.  C.  ptf, 
(c)  Ibid.  67. 
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man,  to  fell  his  wares,  and  giving  him  the  full  value  of  them, 
amounts  to  fo  heinous  a  crime  as  robbery. 

This  fpecies  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  ftatute  23  Hen.  VIII.  c.  i.  and  other  fubfequent  llatutes  j 
not  indeed  in  general,  but  only  when  committed  in  or  near 
t,he  king's  highway.  A  robbery  therefore  in  a  diftant  field, 
or  foot-path,  was  not  punifhed  with  death  (d) ;  but  was  open 
to  the  benefit  of  clergy,  till  the  ftatute  3  &  4  W.  &  M.  c.  9. 
which  takes  away  clergy  from  robbery  wherefoevcr  committed* 

JL  Malicious  mifchiefy  or  damage,  is  the  next  fpecies  of 
injury  to  private  property,  which  the  law  confiders  as  a  pub- 
lic crime.  This  is  fuch  as  is  done,  not  animo  fur  an  di^  or  with 
an  intent  of  gaining  by  another's  lofs ;  which  is  fome,  though 
a  weak,  cxcufe  :  but  either  out  of  a  fpirit  of  wanton  cruelty, 
or  black  and  diabolical  revenge.  In  which  it  bears  a  near  re- 
lation to  the  crime  of  arfon  ;  for  as  that  affedls  the  habitation, 
fo  this  does  the  other  property,  of  individuals.  And  there- 
fore any  damage  arifing  from  this  mifchievous  difpofition, 
though  only  a  trefpafsat  common  law,  is  now  by  a  multitude 
6f  ftatutes  made  penal  in  the  higheft  degree.  Of  thefe  I  (hall 
extradt  the  contents  in  order  of  time. 

And,  firft,  by  ftatute  22  Hen.  VIII.  c.  11.  perverfely  and 
malicioufly  to  cut  down  or  deftroy  the  powdike,  in  the  fens 
of  Norfolk  and  Ely,  is  felony.  By  ftatute  43  Eliz.  c.  13, 
(for  preventing  rapine  on  the  northern  borders)  to  burn  any 
barn  or  ftack  of  corn  or  grain  ;  or  to  prey,  or  make  fpoil, 
of  the  perfons  or  goods  of  the  fubjeft  upon  deadly  feud,  in 
the  four  northern  counties  of  Nerthumberland,  Weftmor- 
land,  Cumberland,  and  Durham  ;  or  to  give  or  take  any 
money  or  contribution,  there  called  bhckmaily  to  fecure 
fuch  goods  from  rapine ;  is  felony  without  benefit  of  cler- 
gy. By  ftatute  22  &  23  Car.  II.  c.  7.  to  burn  any  ricks 
f>r  ftacks  of  corn,  hay,  or  grain,  barns,  houfes,  buildings, 

(d)  I  Hal.  p.  C.  535' 
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or  kilns  ;  or  mallcloufly,  unlawfully,  and  willingly  to  kill  any 
hcrfes,  (heep,  or  other  cattle,  in  the  night-time,  is  felony  j 
but  the  offender  may  make  his  eledlon  to  be  tranfportcd  for 
feven  years  :    and  to  rnaim  or  hurt  fuch  cattle  is  a  trefpafs, 
for  which  treble  damages  fliall  be  recovered.     By  ftatute  I 
Ann.  il.  2.  c.   9.  captains   and  mariners  belonging  to  fliips, 
and  deftroying  the  fame,  to  the  prejudice  of  the  owners,  (and 
by  4  Geo.  I.  c.  12.  to  the  prejudice  ofinfurers  alfo)  are  guil- 
ty of  felony  without   benefit  of  clergy.     And  by  ftatute  iz 
Ann.  c.  18.  making  any  hole  in  a  fhip  in  diflrefs,  or  ftealing 
her  pumps,  or  wilfully  doing  any  thing  tending   to  the  im- 
mediate lofs  of  fuch  fliip,  is  felony  without  bene£t  of  clergy. 
By  ftatute  i  Geo.  I.  c.  48,  maliciouHy  to  fet  on  fire  any  un- 
derwood, wood,  or  coppice,  is  made  fingle  felony.     By  fta- 
tute 6  Geo.  I.  c.  23.  the  wilful  and  malicious  tearing,  cutting, 
fpoiliiig,  burning,  or  defacing  of  the  garments  or  clothes  of 
any  p^rfon  pafl\ng  in  the  ftreets  or  highways,  is  felony.  This 
was  occafioned  by  the  infolence  of  certain  weavers  and  others  ; 
who,  upon  the  introductioa- of  fome  Indian  fafhions  preju- 
dicial to  their  own   manufadlures,   made  it  their  practice  to 
caft  aqua  fcrtis  in  the  ftreets  upon  fuch  as  wore  them.     By 
ftatute  9  Geo.  1.  c.  22.  commonly  called  the  Waltham  black- 
aft,  occuGoned  by  the  devaftations  committed  near  Wakhana 
in  Hampfhire,  by  perfons  in  difguife  or  with  their  faces  blac- 
ked J   (who  feem  to  have  rcfembled  the  Robe^dfrnen,  or  fol- 
lowers of  Robert  Hood,  that  in  the  reign  of  Richard  the  firft 
committed  great  outrages  on  the  borders  of  England  and  Scot- 
land) (e)  ;  by  this  black  aft,  I  fay,  which  has   in  part  been 
inentioned  under  the  feveral  heads  of  riots,  mayhem,  and  lar- 
ciny,  it  is  farther  enafted,  that  unlawfully,  riotoufly,  tumul- 
tuoufly,  and  forcibly  to  demolifh  or  to  pull  dovvn^  or  to  begin 
to  demolira  or  pull  down,   any  church,  chaple,  or  meeting- 
houfe ;  or  any  dwellinghoufe,  barn,  ftable,  or  outhoufe  5  or 
unlawfully  and  malicioufly  to  fet  fire  to  any  houfe,   barn,  or 
outhoufe,  (which  in  both  cafes  is  extended  by  ftatute  9  Geo* 
III.  c.  29.  to  all  kinds  of  mills)  or  to  any  hovel,  cock,  mow, 
or  flack  of  corn,  ftraw,  hay,  or  wood ;  or  to  break  down  the 
bead  of  any  filhpond,  whereby  the   fifli  fhall  be  loft  ;  or  tO' 
kill,  maim,  or  wound  any  cattle  ;  or  to  cut  down  or  deftroy, 

(e)  3  Inft.  197. 
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any  trees  pbnted  in  an  avenue,  or  growing  in  a  garden,  orch- 
ard, or  plantation,  for  ornament,  fhcltcr,  or  profit  j'  all  thcfe 
malicious  a<^s  are  felonies  without  benellt  of  clergy  :  and 
the  hundred  (liall  be  chargeable  for  the  damages,  unlcfs  the 
offender  be  convi<fled.  In  like  manner,  by  the  Roman  law, 
to  cut  down  trees,  and  efpecially  vines,  was  puniflied  in  the 
fame  degree  as  robbery  (f).  By  flatutes  6  Geo-  II.  c.  37. 
and  10  Geo,  II.  c.  32.  it  is  alfo  made  felony  without  the  be- 
nefit of  Clergy,  malicioufly  to  cut  down  any  river  or  fea-bank, 
whereby  lands  may  be  overflowed  5  or  to  cut  any  hop-binds 
growing  in  a  plantaiion  of  hops,  or  wilfully  and  malicioufly 
to  fet  fire  to  any  mine  or  delph  of  coal.  By  ftatute  28  Geo. 
II.  c.  19.  to  fet  fire  to  any  gofs,  furze,  or  fern,  growing  in 
any  foreft  or  chafe,  is  fubjecl  to  a  fine  of  five  pounds.  By 
ftatute  6  Geo.  III.  c.  36.  &  48.  wilfully  to  fpoil  or  dtftroy 
any  timber  or  other  trees,  roots,  fhrubs,  or  plants,  is  for  the 
two  firft  oflences  liable  to  pecuniary  penalties  ;  and  for  the 
third  if  in  the  day  time,  and  even  for  the  firfl:  if  at  night,  the 
offender  fliall  be  guilty  of  felony,  and  liable  to  tranfportation 
for  feven  years.  And  by  flatute  9  Geo.  III.  c.  29.  wilfully 
and  malicioufly  to  burn- or  deflroy  any  engine  or  other  ma- 
chines, therein  fpecified,  belonging  to  any  mine  ;  or  any  fen- 
ces for  inclofures  purfuant  to  any  a£l  of  parliament,  is  made 
fingle  felony,  and  punifhable  with  tranfportation  for  feven 
years,  in  the  offender,  his  advifers,  and  procurers.  And  thefe 
are  the  punifhments  of  malicious  mifchief. 

IIL  Forgery,  or  the  crimen  falf.y  is  an  offence,  which 
was  punifhed  by  the  civil  law  with  deportation  or  banifh- 
ment,  and  fometimes  with  death  (g).  It  may  with  us  be 
defined  (at  common  law)  to  be,  "  the  fraudulent  making  or  ' 
♦*  alteration  of  a  writing  to  the  prejudice  of  another  man's 
*'  right:"  for  which  the  ofl'ender  may  fuffer  fine,  impiifon- 
fnent,  and  pillory.  And  alfo,  by  a  variety  of  flatutes,  a  more 
fevere  punifhment  is  inflidled  on  the  offender  in  many  parti- 
cular cafes,  which  are  fo  multiplied  of  late  as  almofl  to  be- 
t:ome  general.     I  fhall  mention  the  principal  inftances. 

(OF/.47.7.  ».  (^)  I«7?.  4  18. 7. 
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By  ftatute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly 
to  publifh  or  give  in  evidence,  any  forged  deed,  court  roll,  or 
will,  with  intent  to  affe£l  the  right  of  real  property,  either 
freehold  or  copyhold,  is  punifhed  by  a  forfeiture  to  the  party 
grieved  of  double  cofts  and  damages ;  by  (landing  in  the 
pillory,  and  having  both  his  ears  cut  ofF,  and  his  nollrils  flit, 
and  feared  j  by  forfeiture  to  the  crown  of  the  profits  of  his 
lands,  and  by  perpetual  imprifonmcnt.  For  any  forgery  re- 
lating to  a  term  of  years,  or  annuity,  bond,  obligation,  ac- 
quittance, releafe,  or  difcharge  of  any  debt  or  demand  of  any 
perfonal  chattels,  the  fame  forfeiture  is  given  to  the  party 
grieved  ;  and  on  the  offender  is  inflifted  the  pillory,  lofs  of 
one  of  his  ears,  and  half  a  fear's  imprifonment :  the  fecond  of- 
fence in  both  cafes  being  felony  without  benefit  of  clergy. 

Besides  this  general  a£l,  a  multitude  of  others,  fincc 
the  revolution,  (when  paper  credit  was  firft  eftablifhed)  have 
infli£led  capital  punifhment  on  the  forging  or  altering  of 
bank  bills  or  notes,  or  other  fecurities  (h)  j  of  bills  of  cre- 
dit iffued  from  the  exchequer  (i) ;  of  fouth-fea  bonds, 
(ire.  (k)  ;  of  lottery  orders  (1)  ;  of  army  or  navy  deben- 
tures (m)  ;  of  Eaft  India  bonds  (n) ;  of  writings  under  feal 
of  the  London,  or  royal  exchange,  affurance  (o)  j  of  a  let- 
ter of  attorney  or  other  power  to  receive  or  transfer  ftock 
or  annuities,  and  on  the  perfonating  ^  proprietor  thereof, 
to  receive  or  transfer  fuch  annuities,  ftock,  or  dividends  (p)  : 
alfo  on  the  uttering  or  publiihing,  as  true,  any  counterfeit- 
ed feaman's  will  or  powers  (q) :  to  which  may  be  added, 
though  not  ftridlly  reducible  to  this  head,  the  counterfeit- 
ing of  mediterranean  palTes,  under  the  hands  of  the  lords 
of  the  admiralty,  to  protedl  one  from  the  piratical  ftates 
of  Barbary  (r)  ;  the  forging  or   imitating  any  (lamps  to  de- 

(h)  Stat.  7  and  8  W.  III.  c.  31.  8  and  (m)  Stat,  j  Geo.  I.  c.  14.   P  Geo.  I. 

9  W.  III.  c.  io.     II  Geo.  I.  c.  9.    li  c.  5- 

Qco.  I.  c.  32.     IS  Geo.  II.  c.  13.  (d)  Stat,  ii  Geo.  I.  c.  31. 

(i)    See  the   fcveral  afts  for  ifTuing  (o)  Stat.  6  Geo.  I  c.  iH. 

jliem.  (p)  Srat.  8  Geo.  I.  c.  ii.   9  Geo.  I. 

(k)  Stat.  9  Ann.  c.  xi.  6  Geo.  I.  c.  c.  11. 

4.  and  II.  Ji  Geo.  I.  c.  31.  (q)  ?tat.  p  Geo.  Ill  c.  30. 

(1)  See  the  leveral  a<fls  for  the  lot-  (r)  Stat.  4  Geo,  II.  c.  18. 

fraud 
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fraud  the  ftamp-office  (s)  ;  and  the  forging  any  marriagv-  re- 
girter  or  licence  (t) :  all  which  are,  by  diftinti  adis  of  par- 
liament, made  felonies  without  benefit  of  clergy.  And  by 
ftatute  31  Geo.  II.  c  32.  forging  or  counterfeiting  any  ftamp 
or  mark  to  denote  the  ftandard  of  gold  and  filver  plate,  and 
certain  other  offences  of  the  like  tendency,  are  made  felony, 
but  not  without  benefit  of  clergy. 

There  are  alfo  two  other  general  laws,  with  regard  to 
forgery  ;  the  one  2  Geo.  II.  c  35.  whereby  the  firil  offence 
in  forging  or  publifhing  any  forged  deed,  will,  writing  obli- 
gatory, bill  of  exchange,  promifibry  note,  indorfement,  or 
affignment  thereof,  or  any  acquittance  or  r^eceipt  for  money 
or  goods,  with  intention  to  defraud  any  perfon,  is  made  fe- 
lony without  benefit  of  clergy.  And  by  ftatute  7  Geo.  II. 
c  22-  it  is  equally  penal  to  forge  or  utter  a  counterfeit  ac- 
ceptance of  a  bill  of  exchange,  or  the  number  of  any  ac- 
countable receipt  for  any  note,  bill,  or  any  other  fecurity 
for  money;  or  any  warrant  or  order  for  the  payment  of 
money,  or  delivery  of  goods.  So  that,  I  believe,  through 
the  number  of  thefe  general  and  fpecial  provifions,  there  is 
now  hardly  a  cafe  poflible  to  be  conceived,  wherein  forgery, 
that  tends  to  defraud,  whether  in  the  name  of  a  real  or  fiili- 
tiou-s  perfon  (u),  is  not  made  a  capital  crime. 

These  are  the  principal  infringements  of  the  rights  of 
property  ;  which  were  the  lafl  fpecies  of  offences  again  ft 
individuals  or  private  fubje£bs,  which  the  metr.od  of  our 
diftribution  has  led  us  to  confider.  We  have  before  exa- 
mined the  nature  of  all  offences  againfl  the  public,  or  com- 
monwealth; againft  the  king,  or  fupreme  magiftrate,  the  fa- 
ther and  protestor  of  that  community  ;  againft  the  univerfal 
law  of  all  civilized  nations ;  together  with  fome  of  the  more 
atrocious  offences,  of  publicly  pernicious  confequence,  againft 
God  and  his  holy  religion.  And  thefe  feveral  heads  com- 
prehend the  whole  circle  of  crimes  and  mifdemefnors,  with 
the  punifhment  annexed  to  each,  that  arc  cognizable  by  the 
laws  of  England. 

(sj  See  tl;cfcveral  ftamp  afts.     (t)  Stat.  x(J  Geo.  II.  c.  33.     (n)  Fofl.  116,  &c. 
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Chapter    the    eighteenth. 


Of  the  means  of  PREVENTING  Offences. 


WE  are  now  arrived  at  the  fifth  general  branch  or 
head,  under  which  I  propofed  to  coniider  the  fub- 
je6t  of  this  book  of  our  commentaries ;  viz.  the  means  of 
preventing  the  commiffion  of  crimes  and  mifdemefnors. 
And  really  it  is  an  honour,  and  almoft  a  fingular  one,  to  our 
Englifti  laws,  that  they  furnifli  a  title  of  this  fort :  nnct  pre' 
'ucntive]u?i\ct  is  upon  every  principle,  of  reafon,  of  humani- 
ty, and  of  found  policy,  preferable  in  all  refpecls  to  piinijhing 
■jufticc  (a);  the  execution  of  which,  though  neceflary,  and  in 
its  confequences  a  fpecies  of  mercy  to  the  commonwealth, 
is  always  attended  with  many  hailh  and  difagieeable  cir- 
cumftances. 

This  preventive  juftice  confifts  in  obliging  thofe  perfons, 
whom  there  is  probable  ground  to  fufpeft  of  future  mifbe- 
haviour,  to  ftipulate  with,  and  to  give  full  affiirance  to  the 
public,  that  fuch  offence  as  is  apprehended  (hall  not  hap- 
pen •,  by  finding  pledges  or  fecurities  for  keeping  the  peace, 
or  for  their  good  behaviour.  This  requifition  of  fureties 
has  been  feveral  times  mentioned  before,  as  part  of  the 
penalty  inflidled  upon  fuch  as  have  been  guilty  of  certain 
grofs  mifdemefnors :  but  there  alfo  it  muft  be  under- 
ftood  rather  as  a  caution  againft  the  repetition  of  the  of- 
fence,   than    any   immediate  pain  or    puniflimcnt.       And 

(a)  Bcccar.  ch.  41. 

indeed. 
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indeed,  if  we  confider  all  human  puniOiments  In  a  large  and 
extended  view,  we  fliall  find  them  all  rather  calculated  to 
prevent  future  crimes,  than  to  expiate  the  part  :  fince,  as 
was  obferved  in  a  former  chapter  (b),  all  punifliments  in- 
flicted by  temporal  laws  may  be  clafTed  under  three  heads  ; 
fuch  as  tend  to  the  amendment  of  the  offender  himfelf,  or 
to  deprive  him  of  any  power  to  do  future  mifchief,  or  to  de- 
ter others  by  his  example:  all  of  which  conduce  to  one  and 
the  fame  end,  of  preventing  future  crimes,  whether  that  be 
effected  by  amendment,  difability,  or  example.  But  the 
caution,  which  we  fpeak  of  at  prefent,  is  fuch  as  is  intended 
merely  for  prevention,  without  any  crime  acfluaily  commit- 
ted by  the  party,  but  arifmg  only  from  a  probable  fufpicion, 
that  fome  crime  is  intended  or  likely  to  happen  j  and  con- 
fequently  it  is  not  meant  as  any  degree  of  punifhment,  unlefs 
perhaps  for  a  man's  imprudence  in  giving  juft  ground  of 
apprehenfion. 

By  the  Saxon  conftitution  thefe  fureties  were  always  at 
hand,  by  means  of  king  Alfred's  wife  inllitution  of  decen- 
naries or  frankpledges ;  wherein,  as  has  more  than  once 
been  obferved  (c),  the  whole  neighbourhood  or  tithing  of 
freemen  were  mutually  pledges  for  each  others  good  beha- 
viour. But  this  great  and  general  fecurity  being  now  fall- 
en into  difufe  and  neglected,  there  hath  fucceeded  to  it  the 
method  of  making  fufpetled  perfons  find  particular  and 
fpecial  fecurities  for  their  future  condu6t:  of  which  we  find 
mention  in  the  laws  of  king  Edward  the  confeflbr  (d) ; 
**  tradat  fidejujfores  de  pace  et  legalitate  tuenda."  Let  us 
therefore  confider,  firft,  what  this  fecurity  is ;  next,  who 
may  take  or  demand  it ;  and,  laftly,  how  it  may  be  dif- 
charged. 

I.  This  fecurity  confifts  in  being  bound  with  one  or 
more  fureties,  in  a  recognizance  or  obligation  to  the  king, 
entered  on  record,  and  taken  in  fome  court,  or  by  fome 
judicial  officer ;  whereby  the  parties  acknowledged  them- 
felves  to  be  indebted   to  the  crown    in  the   fu.m    required ; 

(b)  See  pag.  11,  (c)  See  Vcl,  I.  pag.  T13.  (q)  rap,  18. 

for 
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|for  inflance  loo  /.)  with  condition  to  be  void,  and  of  none 
cffeft,  if  the  party  (hall  appear  in  court  on  fuch  a  day,  and 
in  the  mean  time  fhall  keep  the  peace  :  either  generally,  to- 
wards rhe  king,  and  all  his  liege  people  ;  or  particularly 
alfo,  with  regard  to  the  perfon  who  craves  the  fecurity.  Or, 
if  it  be  for  the  good  behaviour,  then  on  condition  that  he 
fiiall  demean  and  behave  himfelf  vsrell,  (or  be  of  good  beha- 
viour) either  generally  or  fpecially,  for  the  time  therein  li- 
Biited,  as  for  one  or  more  years,  or  for  life.  This  recogni- 
zance, if  taken  by  a  juftice  of  the  peace,  muft  be  certified  to 
the  next  feffions,  In  purfuance  of  the  ftatute  3  Hen.  VII.  c.  i. 
and  if  the  condition  of  fuch  recognizance  be  broken,  by  any 
breach  of  the  peace  in  the  one  cafe,  or  any  mifbehaviour  in 
the  other,  the  recognizance  becomes  forfeited  or  abfolute ; 
and,  being  ejlreated  or  extra£ted  (taken  out  from  among  the 
other  records)  and  fent  up  to  the  exchequer,  the  party  and 
his  fureties,  having  now  become  the  king's  abfolute  debtors, 
are  fued  for  the  feveral  fums  in  which  they  are  refpc<^ively 
bound. 

•2.  Any  juftices  of  the  peace,  by  virtue  of  their  eommif- 
fion,  or  thofe  who  are  ex  officio  confervators  of  the  peace, 
as  was  mentioned  in  a  former  volume  (e),  may  demand  fuch 
fecurity  according  to  their  own  difcretion  :  or  it  may  be 
granted  at  the  requeft  of  any  fubjedt,  upon  due  caufe  (hewn, 
provided  fuch  demandant  be  under  the  king's  protection  ; 
for  which  reafon  it  hath  been  formerly  doubted,  whether 
Jews,  Pagans,  or  perfons  convifted  of  a  praemunirey  were 
intitled  thereto  (f).  Or,  if  the  juftice  is  averfe  to  a£l:, 
it  may  be  granted  by  a  mandatory  writ  called  a  fupplicavit^ 
itraing  out  of  the  court  of  king's  bench  or  chancery ; 
•which  will  compel  the  juflice  to  aft,  ^s  a  minifterial  and 
not  as  a  judicial  officer:  and  he  muft  make  a  return  to  fuch 
\vrii.,  fpecifying  his  ifompliance,  under  his  hand  and  feal  (g). 
But  this  writ  is  feldom  ufed :  for,  when  application  is  made 
'to  the  fuperior  courrs,  they  ufually  take  the  recognizances 
there,  under  the  directions  of  the  ftatute  21  Jac.  I.  c.  8. 

(c)  Sec  Voi.  I.  p-'.e:  3  5t>.  (g)  F.  N.B.  80.  iP.  Wms.  zoi. 

(t)  I  Hawk.  P.  C  liS. 

And 
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And  indeed  a  peer  or  peerefs  cannot  be  bound  over  in  any 
other  place,  than  the  courts  of  king's  bench  or  chancery: 
though  a  juftice  of  the  peace  has  a  power  to  require  fureties 
of  any  other  perfon,  being  compos  mentisy  and  under  the  de- 
gree of  nobility,  whether  he  be  a  fellow-juftice,  or  other 
magiftrate,  or  whether  he  be  mere'y  a  private  man  (h). 
Wives  may  demand  it  againft  their  hufbands  -,  or  hufbands, 
if  neceflary,  againft  their  wive*  (j).  But  feme-coverts,  and 
infants  under  age,  ought  to  find  fecurity  by  their  friends  on- 
ly, and  not  to  be  bound  themfelves ;  for  they  are  incapable 
of  engaging  themfelves  to  anfwer  any  debt ;  which,  as  we  ob- 
ferved,  is  the  nature  of  thcfe  recognizances  or  acknowledge- 
ments. 

3.  A  RECOGNIZANCE  maybe  difcharged,  cither  by  the 
demifc  of  the  king,  to  whom  the  recognizance  is  made  ;  or 
by  the  death  of  the  principal  party  bound  thereby,  if  not 
before  forfeited  ;  or  by  order  of  the  court  to  which  fuch  re- 
cognizance is  certified  by  the  juftices  (as  the  quarter  feflions, 
aflizes,  or  king's  bench)  if  they  fee  fufficient  caufe  :  or  if  he 
at  whofe  requeft  it  was  granted,  if  granted  upon  a  private 
account,  will  releafe  it,  or  does  not  make  his  appearance  to 
pray  that  it  may  be  continued  (i). 

Thus  far  what  has  been  faid  is  applicable  to  both  fpecies 
of  recognizances,  iox  x\\t  peace^  and  iov  iht  good  behaviour  : 
de  pace,  et  legalitatey  tuendaj  as  exprefled  in  the  laws  of  king 
Edward.  But  as  thefe  two  fpecies  of  fecurities  are  in  fomc 
refpefts  different,  efpecially  as  to  the  caufe  of  granting,  or 
the  means  of  forfeiting  them  ;  I  fhall  now  confidcr  them 
feparately :  and  firft,  fhall  fhcw  for  what  caufe  fuch  a  recog- 
nizance, with  fureties  for  the  peace,  is  grantable;  and  then, 
how  it  may  be  forfeited. 

I.  Any  juftice  of  the  peace  may,  ex  officio,  bind  all  thofe 
to  keep  the  peace,  who  in  his  prefence  make  any  affray  j  or 
threaten  to  kill  or  beat  another  ;   or  contend  together  with 

(h)   I  Hawk.  p.  C.  IZ7,  (i)  I  Hawk.  P.  C.  laj. 

(j)  J  Stra.  1107. 

hot 
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Iiot  and  angry  words ;  or  go  about  with  unufual  weapons 
or  attendance,  to  the  terror  of  the  people  j  and  all  fuch  zs 
he  knows  to  be  common  barretors  ;  and  fuch  as  are  brought 
heioie  hinx  by  the  conftable  for  a  breach  of  the  peace  in 
his  prefence  ;  and  all  fuch  perfons,  as,  having  been  before 
bound  to  the  peace,  have  broken  it,  and  forfeited  their  re- 
cognizances (k).  Alfo,  wherever  any  private  man  hath  juft 
eaufe  to  fear  that  another  will  burn  his  houfe,  or  do  him  a 
corporal  injury,  by  killing,  imprifoning,  or  beating  him  ;  or 
that  he  v/ill  procure  others  fo  to  do  j  he  may  demand  furety 
of  the  peace  againft  fuch  perfon  :  and  every  juftice  of  the 
peace  is  bound  to  grant  it,  if  he  who  demands  it  will  make 
oath,  that  he  is  actually  under  fear  of  death  or  bodily  harm  j 
and  will  fheiv  that  he  has  juft  caufe  to  be  fo,  by  reafon  of 
the  other's  menaces,  attempts,  or  having  lain  in  wait  for  him  ; 
and  will  alfo  farther  fwear,  that  he  does  not  require  fuch 
liirety  out  of  malice,  or  for  mere  vexation  (1).  This  is  called 
f-ivearing  the  peace  againft  another  ;  and  if  the  party  does 
not  find  fuch  fureties  as  the  juftice  in  his  difcretion  fhall  re- 
quire, he  may  immediately  be  committed  till  he  does  (m). 

2.  Such  recognizance  for  keeping  the  peace,  when  given, 
n'.ay  be  forfeited  by  any  a£tual  violence,  or  even  an  aflault, 
or  menace,  to  the  perfon  of  him  who  demanded  it,  if  it  be 
a  fpec'al  rccognizp.nce;  or,  if  the  recognizance  be  general, 
by  any  unlaw tul  atlicn  whatfiever,  that  either  is  or  tends  to 
•a  breach  of  the  peace  ;  or,  more  particularly,  by  any  one  of 
the  many  fpecies  of  offences  which  were  mentioned  as  crimes 
agamft  the  public  peace,  in  the  eleventh  chapter  of  this 
book;  or,  by  any  private  violence  committed  againft  any  of 
l^is  majefty's  fubjt  dts.  But  a  bare  trefpafs  upon  the  lands 
or  goods  ol  another,  which  is  a  ground  for  a  civil  a6tion, 
unlefs  accompanied  w  ith  a  wilful  breach  of  the  peace,  is  no 
forfeiture  of  the  recognizance  (n).  Neither  are  mere  re- 
proachful words,  as  calling  a  man  knave  or  liar,  any  breach 
of  the  peace,   fo  as  to   forfeit   one's   recognizance   (being 

(k)   T  Hnv»k.  P.  C.  1x6.  (m)   VAL  128. 

(/)  Ih'id.  in.  (m)  Ibid.  131. 

looked 
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looked  upon  to  be  merely  the  ciU'eCt  of  unmeaning  heat  and 
pafiion)  unlefs  the  amount  to  a  challenge  to  fight  (o). 

The  other  fpecies  of  recognizance,  with  fureties,  is  for 
xht  good abearanceyOT good  behaviour.  This  includes  fecurity 
for  the  peace,  and  fomewhat  more  :  we  will  therefore  ex- 
amine it  in  the  fame  manner  as  the  other. 

I.  First  then,  the  juftlces  are  empowered  by  the  ftatutc 
34  Edw.  III.  c.  I.  to  bind  over  to  the  good  behaviour  towards 
the  king  and  his  people,  all  them  that  be  not  of  good  fame, 
wherever  they  be  found  ;  to  the  intent  that  the  people  be  not 
troubled  nor  endamaged,  nor  the  peace  diminifhcd,  nor  m.;r- 
chants  anH  others,  pafling  by  the  highways  of  the  reahn,  b« 
difturbed  nor  put  in  the  peril  which  may  happen  by  fuch  of- 
fenders. Under  the  general  words  of  this  exprefflop.,  thai 
he  not  ofgQodfame^  it  is  holden  thai  a  man  mny  be  bound  to 
his  good  behaviour  for  caufcs  of  icandal,  contra  bonos  mores, 
as  well  as  contra pacem  -.  as,  for  haunting  bawdy-houfes  with 
women  of  bad  fame  ;  or  for  keeping  fuch  women  in  his  own 
houfe  ;  or  for  words  tending  to  fcandalize  the  government, 
or  in  abufe  of  the  officers  of  juftice,  efpecially  in  the  execu- 
tion of  their  office.  Thus  alfo  a  juftlce  may  bind  over  all 
night-walkers  ;  caves-droppers  ;  fuch  as  keep  fufpic'ous  com- 
pany, or  are  reported  to  be  pilferers  or  robbers  ;  fuch  as  fieep 
in  the  day,  and  wake  on  the  night  j  common  drunkards  ; 
whoremafters ;  the  putative  fathers  of  bailards ;  cheats ;  idle 
vagabonds ;  and  other  perfons,  whofe  milbehaviour  may  rea- 
fonably  bring  them  within  the  general  words  of  the  flatute, 
as  perfons  not  of  good  fame  :  an  expreffion,  it  muft  be  own- 
ed, of  fo  great  a  latitude,  as  leaves  much  to  be"  determined 
by  the  difcretion  of  the  magiftrate  himfelf.  But  if  he  com- 
mits a  man  for  want  of  fureties,  he  muft  exprefs  the  caufe 
thereof  with  convenient  certainty  \  and  take  care  that  fuch 
caufe  be  a  good  one  (p). 

(o)  I  Hawk.  P.  C.  130.  (p)  iViLiix. 

2.  A  RE- 
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2.  A  Recognizance  for  the  good  behaviour  may  be  for- 
feited by  all  the  fame  means,  as  one  for  the  fecurity  of  the 
peace  may  be;  and  alfo  by  fome  others.  As,  by  going  armed 
with  unufual  attendance,  to  the  terror  of  the  people-,  by 
fpeaking  words  tending  to  fedition;  or,  by  committing  any 
of  thofe  a£ls  of  mifbehaviour  which  the  recognizance  was 
intended  to  prevent.  But  not  by  barely  giving  frefti  caufe  of 
lufpicion  of  that  which  perhaps  may  never  actually  happen  (q) : 
for,  though  it  is  juft  to  compel  fufpe6led  perfons  to  give  fe- 
curity to  the  public  againft  mifbehaviour  that  is  apprehended  j 
yet  it  would  be  hard,  upon  fuch  fufpicion,  without  the  proof 
of  any  a£tual  crime,  to  punilh  them  by  a  forfeiture  of  their 
recognizance. 

(o)  I  Hawk.  p.  C.  133. 
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Chapter    the    nineteenth. 


Of  courts  of  a  CRIMINAL  JURISDICTION. 


TH  E  flxth,  and  laft,  objefl  of  our  inquiries  will  hz 
the  method  of  infixing  thofe  piiniJJjments,  whiih  the 
law  has  annexed  to  particular  offences;  and  which  I  have 
conftantly  fubjoined  to  the  deicription  of  the  crime  itfelf.  la 
the  difcufEon  of  which  I  fli34i  purfue  much  the  fame  general 
method  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redrefs  of  civil  injuries  :  by,  firft,  pointing  out  the 
feveral  courts  of  criminal  jurifdidtion,  wherein  offenders  may- 
be profecuted  to  punifhment ;  and  by,  fecondly,  deducing 
down  in  their  natural  order,  and  explatning,  the  feveral  pro^ 
ceedings  therein. 

First  then,  in  reckoning  up  the  feveral  courts  of  crimi- 
nal jurifdiftion,  I  Ihall,  as  in  the  former  cafe,  begin  with  an 
account  of  fuch  as  are  of  a  public  and  general  jurifdiiStioa 
throughout  the  whole  realm  ;  and,  afterwards,  proceed  to 
fuch  as  are  only  of  a  private  and  fpecial  jurifdi6lion,  and 
confined  to  fome  particular  parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and 
general ]nr\{d\Ct\ony  I  muft  in  one  refped  purfue  a  different 
order  from  that  in  which  I  confidered  the  civil  tribunals. 
For  there,  as  the  feveral  courts  had  a  gradual  fubordinatioa 

to 
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to  each  other,  the  fupeiior  correcling  and  reforming  the 
errors  of  the  inferior,  I  thought  it  bed  to  begin  with  the 
lowefl,  and  fo  afcend  gradually  to  the  courts  of  appeal,  or 
thofe  of  the  moft  extenfive  powers.  But  as  it  is  contrary  to 
the  genius  and  fpirit  of  the  law  of  England,  to  fuffer  any 
man  to  be  tried  twice  for  the  fame  offence  in  a  criminal 
way,  efpecially  if  acquitted  upon  the  firft  trial ;  therefore 
thefe  criminal  courts  may  be  faid  to  be  all  independent  of 
each  other :  at  leaft  fo  far,  as  that  the  fentence  of  the  loweft 
of  them  can  never  be  controlled  or  reverfed  by  the  higheft 
jurifdi£llon  in  the  kingdom,  unlefs  for  error  in  matter  of 
law,  apparent  upon  the  face  of  the  record  •,  though  fome- 
times  caufes  may  be  removed  from  one  to  the  other  before 
trial.  And  therefore  as,  in  thefe  courts  of  criminal  cogni- 
2ance,  there  is  not  the  fame  chain  and  dependance  as  in  the 
others,  I  fliall  rank  them  according  to  their  dignity,  and  be- 
gin with  the  higheft  of  all ;  viz. 

I.  The  high  court  of  parliament  '^  which  is  the  fupreme 
court  in  the  kingdom,  not  only  for  the  making,  but  alfo  for 
the  execution,  of  laws  ;  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commoners,  in  the  method  of 
parliamentary  impeachment.  As  for  ztks  of  pailiament  to 
attain  particular  perfons  of  treafon  or  felony,  or  to  inflict 
pains  and  penalties,  beyond  or  contrary  to  the  common  law, 
to  ferve  a  fpecial  purpofe,  I  fpeak  not  of  them;  being  to  all 
intents  and  purpofes  new  laws,  made  pro  re  natUy  and  by  no 
means  an  execution  of  fuch  as  are  already  in  being.  But  an 
impeachment  before  the  lords  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  profecution  of  the  already  known 
and  eftablifhed  law,  and  has  been  frequently  put  in  practice; 
being  a  prefentment  to  the  moft  high  and  fupreme  court 
of  criminal  jurifdi(i.l;ion  by  the  moft  folemn  grand  inqueft: 
of  the  whole  kingdom  (a).  A  commoner  cannot  however 
be   impeached    before  the  lords    for   any   capital   offence, 

(a)  I  Hal.  P.  C.  150. 

but 
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but  only  for  high  mifdemefnors  (b) :  a  peer  may  be  im- 
peached for  any  crime.  And  they  ufually  (in  cafe  of  an 
impeachment  of  a  peer  for  treafon)  addrefs  the  crown  to 
appoint  a  lord  high  fteward,  for  the  greater  dignity  and 
regularity  of  their  proceedings;  which  high  fteward  was 
formerly  elected  by  the  peers  themfelves,  though  he  was 
generally  commiflloned  by  the  king  (c)  i  but  it  hath  of  late 
years  been  ftrenuoufly  maintained  (d),  that  the  appointment 
of  an  high  fteward  in  fuch  cafes  is  not  indifpenfably  necef- 
fary,  but  that  the  houfe  may  proceed  without  one.  The 
articles  of  impeachment  are  a  kind  of  bills  of  indiftment, 
found  by  the  houfe  of  commons,  and  afterwards  tried  by 
the  lords  ;  who  are  in  cafes  of  mifdemefnors  confidered  not 
only  as  their  own  peers,  but  as  the  peers  of  the  whole  na- 
tion. This  is  a  cuftom  derived  to  us  from  the  conftitution 
of  the  antient  Germans  ;  who  in  their  great  councils  fome- 
times  tried  capital  accufations  relating  tb  the  public :  "  //- 
**  cet  apiid  concilium  accufare  qiioqiiCy  et  difcrimen  capitis  in~- 
*'  tendcre  (e)."  And  it  has  a  peculiar  propriety  in  the 
Englilh  conftitution  j  which  has  much  improved  upon  the 
antient    model  imported  hither  from  the   continent.     For 

(h)  When  in  4  Edw.  III.  the  king  "  lord  the  king,  to  make  and  renderthrt 
demanded  the  earls,  barons,  and  peers,  "  faid  judgment,  yet  the  peers  who 
to  give  judgment  againO:  Simon  de  "  now  are,  or  fh ail  be  in  time  to  come, 
Bereford,  who  had  been  a  notorious  "  be  not  bound  or  charged  to  rendef 
accomplice  in  the  treafons  of  Roger  "  judgment  upon  others  than  peers  ; 
carl  of  Mortimer,  they  came  before  "  nor  that  the  peers  of  the  land  have 
the  king  in  parliament,  and  faid  all  "  power  to  do  this,  but  thereof  ought 
with  one  voice,  that  the  faid  Simon  *'  ever  to  be  difcharged  and  acquitted  ; 
was  not  their /)<?^r ;  and  therefore  they  "  and  that  the  aforefaid  judjjment 
were  not  bound  to  judge  him  as  a  peer  "  now  tendered  he  not  drawn  to  ex- 
cf  the  land.  And  when  afterwards,  in  "  ample  or  confequence  in  time  to 
the  fame  parliament,  they  were  pre-  "  come,  whereby  the  faid  peers  may- 
vailed  upon,  in  refpcift  of  the  notorie-  "  be  charged  hereafter  to  judge  others 
ty  and  heinoufnefs  of  his  crimes,  to  '*  than  their  peers,  contrary  ,to  the 
receive  the  charge  and  to  give  judg-  "  laws  of  the  land,  if  the  like  cafe 
ment  againfl  him,  the  following  pro-  "happen,  which  God  forbid."  (i?o/. 
tefl  and  provifo  was  entered  on  the  Farl.  4  Ed-w.  III.  n.  %  ir  6.  x  Brad, 
parliament-roll:  "  And  it  is  adented  Hid.  490.  Selden.  judic.  in  pari.  ch.  i.) 
"  and  accorded  by  our  lord  the  king,  (c)  i  Hal.  P.  C.  350. 
•'  and  all  the  great  men,  in  full  par-  (d)  Lords  Journ.  ii  May  1679. 
"  liament,  that  albeit  the  peers,  as  Com.  Journ.  15  May  1679,  Foft.  141, 
"  judges  of  the  parliament,  have  taken  <b-c. 
**  upon  them,  in  the  prcfence  of  our         (e)  Tacil.  de  mor.  Germ.  ix. 

Vol.  IV.  R  though 


2^3*  P  0  B  L  I  c  Book  IT. 

though,  in  general,  the  union  of  the  legiflative  and  judicial 
powers  ought  to  be  mofl  carefully  avoided  (f ),  yet  it  may 
happen  that  a  fubjeiSt,  intrufted  with  the  adminiftration  of 
public  affairs,  may  infringe  the  rights  of  the  people,  and  be 
guLity  of  fuQh  crimes  as  the  ordinary  magiflrate  either  dares 
not  or  cannot  punifh.  Of  thefe  the  reprefentatives  of  the 
people,  or  houfe  of  commons,  cannot  properly  ywc?^^ ;  be- 
caufe  their  conftituents  are  the  parties  injured,  and  can  there- 
fore only  impeach.  But  before  what  court  fliall  this  impeach- 
ment be  tried  I  Not  before  the  ordinary  tribunals,  whicK 
would  naturally  be  fwayed  by  the  authority  of  fo  powerful 
an  accufer.  Reafon  thcrefx)re  will  fuggeft,  that  this  branch 
of  the  IcgiHature,  which  reprefents  the  people,  mufl  bring 
its  charge  before  the  other  branch,  which  confifts  of  the  no- 
bilitVj  who  have  neither  the  fame  intereds,  nor  the  fame  paf- 
fions  as  popular  airembiies  (g).  This  is  a  vaft  fuperiority^. 
which  the  couftkution  of  this  ifland  enjoys,  over  thofe  of  the 
Grecian  or  Roman  republics  -,  where  the  people  were  at  thcr 
fame  time  both  judges  and  accufers.  It  is  proper  that  the 
nobility  fliould  judge,  to  infure  juftice  to  the  accufed  ;  as  it 
is  proper  that  the  people  fhould  accufe,  to  infure  juftice  to 
the  common-wealth.  And,  therefore,  among  other  extraor- 
dinary circumftances  attending  the  authority  of  this  courty 
there  is  one  of  a  very  fmgular  nature,  which  was  infilled  on 
by  the  houfe  of  comm.ons,  in  the  cafe  of  the  earl  of  Danby> 
In  the  reign  of  Charles  II.  (h) ;  and  is  now  enafted  by  fta- 
tute  12  &  13  W.  III.  c.  2.  that  no  pardon  under  the  great 
feal  flialt  be  pleadable  to  an  impeachment  by  the  commons- 
of  Great  Britain  in  parliament  (i). 

2.  The  court  of  the  lord  high  Jievjardoi  Great  Britain  (k) 
is  a  court  inftituted  for  the  trial  of  peers,  indi£ted  for  trea- 
fon  or  felony,  or  for  mifprifion  of  either  (1).  The  ofHce  of 
this  great  magiflrate  is  very  antient  ;    and  was  formerly  he« 

(f)  See  Vol.  I.  pag.  169.  (5)  See  cliap.  31. 

(g)  Montefq.  Sp.  L.  xi.  6.  (k)  4  Inft.  58.  a  Hawk.  P.  C.  j.  4ir. 
(h.)  Corn;  Jouin.  j  May  1679,  (J)  i  Bulllr.  198. 
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reditary,  or  at  leafl  held  for  life,  or  dwn  hene  fe  gejferiti 
but  now  it  is  ufually,  and  hath  been  for  many  centuries 
paft  (m),  granted  pro  hac  vice  only  j  and  it  hath  been  the 
conftant  pra(£lJce  (and  therefore  feems  now  to  have  become 
neceffiiry)  to  grant  it  to  a  lord  of  parliament,  elfe  he  is  in- 
capable to  try  fuch  delinquent  peer  (n).  When  fuch  aa 
indii^ment  is  therefore  found  by  a  grand  jury  of  freeholders 
in  the  king's  bench,  or  at  the  affizes  before  the  juftices  of 
6yer  and  terminer^  it  is  to  be  removed  by  a  writ  of  certiorari 
into  the  court  of  the  lord  high  fteward,  which  only  has  pow- 
er to  derermine.it.  A  peer  may  plead  a  pardon  before  the 
court  of  king's  bench,  and  the  judges  have  power  to  allow 
it,  in  order  to'prevent  the  trouble  of  appointing  an  high 
fteward,  merely  for  the  purpofe  of  receiving  fuch  plea. 
But  he  may  not  plead,  in  that  inferior  court,  any  other 
plea  ;  as  guilty^  or  not  gtiiltyy  of  the  indidment ;  but  only 
in  this  court:  becaufe,  in  confequence  of  fuch  plea,  it  is 
pofTible  that  judgment  of  death  might  be  awarded  againfl 
him.  The  king,  therefore,  in  cafe  a  peer  be  indicted  of 
treafon,  felony,  or  mifprifion,  creates  a  lord  high  fleward, 
pro  hac  vice,  by  commilhon  under  the  great  feal  j  which  re- 
cites the  indictment  fo  found,  and  gives  his  grace  power  to 
receive  and  try  it,  fectmdum  legem,  et  conjuetudinem  Angliae^ 
Then,  when  the  indidment  is  regularly  removed,  by  writ 
of  certiorari,  commanding  the  inferior  court  to  certify  it 
up  to  him,  the  lord  high  fleward  dirc£ls  a  precept  to  a  fer- 
jeant  at  arms,  to  fummon  the  lords  to  attend  and  try  the 
indicted  peer.  This  precept  was  formerly  ifTued  to  fum- 
mon only  eighteen  or  twenty,  fele6ted  from  the  body  of 
the  peers:  then  the  number  came  to  be  indefinite;  and 
the  cuftom  was,  for  the  lord  high  fteward  to  fummon  as 
many  as  he  thought  proper,  (but  of  late  years  not  lefs  than 
twenty-three)  (0),  and  that  thofe  lords  only  fhould  fit  upon 
the  trial :  which  threw  a  monftrous  weight  of  power  into 

(m)  Pryn.  on  4  Inft.  45.  precept  pur  falre  venir  xx  fe'tg- 

(n)  J^a«//tt«  feigneur  de  parlcment  neurs,  ou  xvlii,  ire.     (Yearb    13  'ti.ai, 

Jcrra  arrein  de  treafon  ou  felony,    le  roy  VIII.  11.  (See  Staundf.  P.  C.  151.     3 

par  fei  lettres  patents  fera  un  grand  ct  Inft.  xS.     4  Inft.  $9-     3,  fiawk.  P.  C* 

/age  feigneiir  d'cjhe  le  grand  ftucfchal  5.     Barr.  234. 

'd'  A'igleterre  :   ^ui — — dolt  fane  un  (o)  Kelynge.  55. 
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the  hands  of  the  crown,  and  this  its  great  officer,  of  feled^* 
jng  only  fuch  peers  as  the  then  predominant  party  (hould 
mod:  approve  of.  And,  accordingly,  when  the  earl  of  Cla* 
rendon  fell  into  difgrace  with  Charles  II.  there  was  a  defign 
formed  to  prorogue  the  paiiiament,  in  order  to  try  him  by  a 
fele£t  number  of  peers  ,  it  being  doubted  whether  the  whole 
houfe  could  be  induced  to  fall  in  with  the  views  of  the  court 
(p).  But  now,  by  ftatute  ^  W.  III.  c.  3.  upon  ail  trials  of 
peers  for  treafon  or  mifpriGon,  all  the  peers  who  have  a  right 
to  (It  and  vote  in  parliament  fhall  be  fummoned,  at  lead 
twenty  days  before  fuch  trial,  to  appear  and  vote  therein  -y 
and  every  lord  appearing  {hall  vote  in  the  trial  of  fuch  peer, 
firfl  taking  the  oaths  of  allegiance  and  fupremacy,  and  fub- 
fcribing  the  declaration  againft  popery. 

During  the  feffion  of  parliament,  the  trial  of  an  in- 
didted  peer  is  not  properly  in  the  court  of  the  lord  high 
fteward,  but  before  the  court  laft  mentioned,  of  our  lord 
the  king  in  parliament  (q).  It  is  true,  a  lord  high  fteward 
is  always  appointed  in  that  cafe,  to  regulate  and  add  weight 
to  the  proceedings ;  but  he  is  rather  in  the  nature  of  a 
fpeaker  pro  tempore,  or  chairman  of  the  court,  than  the 
judge  of  it ;  for  the  colleftive  body  of  the  peers  are  therein 
the  judges  both  of  law  and  fa6l,  and  tiie  high  fteward  has 
a  vote  with  the  reft,  in  right  of  his  peerage^  But  in  the 
court  of  the  lord  high  fteward,  which  is  held  in  the  recefs 
of  parliament,  he  is  the  fole  judge  in  matters  of  law,  as 
the  lords  triors  are  in  matters  of  faft  j  and  as  they  may 
not  interfere  with  him  in  regulating  the  proceedings  of  the 
court,  fo  he  has  .no  right  to  intermix  with  them  in  giving 
any  vote  upon  the  trial  (r).  Therefore,  upon  the  convic- 
tion and  att.:'.inder  of  a  peer  for  murder  in  full  parliament, 
it  hath  been  holden  by  the  judges  (s),  that  in  cafe  the  day 
appointed  in  the  judgment  for  execution  fliould  lapfe  be- 
fore execution  done,  a  new  time  of  execution  may  be  ap- 
pointed by  either  the  high  court  of  parliament,   during  its 

(p)  Carte's  life  of  Ormonde,  Vol.  ».         (r)  State  Trials,  Vol.  IV.  114.131,  3. 
(q)  Foft.  i.ti.  (s)  Foil.  I3J. 

fitting'^ 
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fitting,  though  no  high  fteward  be  exlfling  ;  or,  in  the  re- 
cef?of  parliament,  by  the  court  of  king's  bench,  the  record 
being  removed  into  that  coui  t.  *  * 

It  has  been  a  point  of  fome  controverfy,   %vhether  the 
bifliops  have  now  a  right  to  fit  in  the  court  of  the  lord  high 
fteward,  to  try  indidments  of  treafon  and  mifprifiOn.     Some 
incline  to  imagine  them  included  under  the  general  words  of 
the  ftatute  of  king  William,  *'  all  peers  who  have  a  right  to 
«»  fit  and  vote  in  parliament :"  but  the  expreflion  had  been 
much  clearer,  if  it  had  been, "  all  lords y"  and  not,  "  all  peers ;" 
for  though  birhops,   on  account  of  the  baronies  annexed  to 
their  bifhopricks,  are  clearly  lords  of  parliament,  yet,   their 
blood  not  being  ennobled,  they  are  not  univerfally  allowed  to 
be  peers  with  the  temporal  nobility ;    and  perhaps  this  word 
might  be  iiiferted  purpofely  with   a  view  to   exclude  them. 
However,  there  is  no  initance  of  their  fitting  on  trials  for  ca- 
pital offences,  even  upon  impeachments  or  indictments  ia 
full  parliament,  much  lefs  in  the  court  we  are  now  treating 
of  j  for  indeed  they  ufually  volxmtarily  withdraw,  but  enter 
a  proteft  declaring  their  right  to  flay.     It  is  certain,  that,  in 
the  eleventh  chapter  of  the  conflitutions  of  Clarendon,  made 
in  parliament  11  Hen.  IL   they  are  exprefsly  excluded  from 
fitting  and  voting  in  trials  of  life  or  limb  :  **  epifcopiiy  fieut 
*'  caeteri  barones^  debent  interejfejudiciis  cum  baronibus^  qito- 
*'  ufque  perveniatitr  ad  dimimitionem  membroruniy  ire  I  ad  mor- 
*'  tem:^'*    and  Becket's  quarrel  with  the  king  hereupon  was 
not  on  account  of  the  exception,  (which  was  agreeable  to  the 
canon  law)  but  of  the  general  rule,  that  compelled  the  bifliops 
to  attend  at  all.  And  the  determination  of  the  houfe  of  lords 
in  the  earl  of  Danby's  cafe  (t),    which   hath  ever  fince  been 
adhered  to,   is  confonant  to   thefe  conflitutions  ;  "  that  the 
*'  lords  fpiritual  have  a  right  to  flay  and  fit  in  court  in  capi- 
**  tal  cafes,  till  the  court  proceeds  to  the  vote  of  guilty, 
**  or   not   guilty."     It  mufl  be  noted,   that  this  refolution 
extends  only  to  trials  m  fidl  parliament :   for  to  the  court  of 
the  lord  high  lleward  (in  which  no  vote  can  be  given,   but 

(t)  Lords  Journ.  15  May  s6:i). 
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merely  that  of  guilty  or  not  guilty)  no  bifliop,  as  fuch,  ever 
was  or  could  be  fummoned  ;  and  though  the  ftatute  of  king 
"William  regulates  the  proceedings  in  that  court,  as  well  as 
In  the  court  of  parliament,  yet  it  never  intended  to  new-mo- 
del or  alter  its  conftitution  ;  and  confequently  does  not  give 
the  lords  fpiritual  any  right  in  cafes  of  blood  which  they  had 
not  before  (u).  And  what  makes  their  exclufion  more  rea- 
fonable,  is,  that  they  have  no  right  to  be  tried  ihemfelves  in 
the  court  of  the  lord  high  lleward  (w),  and  therefore  furely 
ought  not  to  be  judges  there.  For  the  priviledge  of  being 
thus  tried  depends  upon  nobility  of  blood,  rather  than  a  feat 
in  the  houfe ;  as  appears  from  the  trials  of  popifli  lords,  of 
lords  underage,  and  (fince  the  union)  of  the  Scots  nobility, 
though  not  in  the  number  of  the  fixteen  ;  and  from  the  trials 
of  females,  fuch  as  the  queen,  confort,  or  dowager,  and  of 
all  peereflesby  birth  ;  and  peerefles  by  marriage  alfo,  unlefs 
they  have,  when  dowagers,  difparaged  themfclves  by  taking 
a  commoner  to  their  fecond  hufband. 

3.  The  court  of  king*s  bench  (x),  concerning  the  nature 
of  which  we  partly  inquired  in  the  preceding  book  (y),  was 
(we  may  remember)  divided  into  a  crown  iide,  and  a  plea 
fide.  And  on  the  crown  fide,  or  crown  ofilce,  it  takes  cog- 
nizance of  all  criminal  caufes,  from  high  treafon  down  to 
the  moft  trivial  mifdemefnor  or  breach  of  the  peace.  Into 
this  court  alfo  indictments  from  all  inferior  courts  may  be 
removed  by  writ  of  certiorari^  and  tried  either  at  bar,  or  at 
T7i/?prn/x,  by  a  jury  of  the  county  out  of  which  the  indict- 
ment is  brought.  The  judges  of  this  court  are  the  fu- 
preme  coroners  of  the  kingdom.  And  the  court  itfelf  is  the 
principal  court  of  criminal  jurifdidion  (though  the  two  form- 
er are  of  greater  dignity)  known  to  the  laws  of  England. 
For  which  reafon,  by  the  coming  of  the  court  of  king's 
bench  into  any  county,  (as  it  was  removed  to  Oxford  on 
account  of  the  ficknefs  in  1665)  all  former   commiffions  of 

(n)  Fort.  148.  (x)  4  Inft.  70.    s  Hal.  P.  C.  i.     7, 

(v.)  Bro.  4h:  t.  Trial.  i4z.  flauk.  P.  C.  6. 

(y)  See  Vol.  III.  pag.  41. 
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vyer  and  terminer^  and  general  goal  delivery,  are  at  once  ab- 
forbed  and  determined  ipfo  faclo  :  in  the  fame  manner  as  by 
the  old  Gothic  and  Saxon  confliiutions,  *^  jure  vet iijlo  obti-' 
**  nuitf  quxcvi£e  omnia  inferior  a  judicia^  diccntejus  rcge  (z).'* 

Into  this  court  of  king's  bench  hath  reverted  all  thnt 
was  good  and  f.dutary  of  the  jurifdidion  of  the  court  of 
Jlar-chambery  cairura  Jleilata  (a)  :  which  was  a  court  of 
very  antient  original  (b),  but  new-modelled  by  fiatutes  3 
Hen-  VII.  c-  i.  and  21  Hen.  VIIL  c.  20.  confifting  of 
divers  lords  fpiritual  and  temporal,  being  privy  connfcllorSj 
together  with  two  judges  of  the  couits  of  common  law, 
without  the  intervention  of  any  jury.  Their  jurifdi£lioii 
-extended  legally  over  riots,  p^jjury,  mifbehaviour   of  Ihc- 


(2)  Stienihook.  /.  i.  r.  z. 

(a)  This  is  faid  (Lamb.  Afch.  154.) 
to  have  been  fo  called,  either  from 
the  Saxon  word  Tieovan,  to  fiecr  or 
govern  ;  or  from  its  punifhing  the  iri- 
7nen  Jleliwnatiis,  or  cofcnage ;  or  be- 
jcaufe  the  room  wherein  it  fat,  the 
-old  council-chamber  of  the  palace  of 
Weftminfter,  (Lamb.  148.)  which  is 
now  converted  into  the  lottery  office, 
^nd  forms  the  eaftern  fide  of  new  pa- 
lace-yard, was  full  iif  windows ;  or  {x.o 
which  fir  Edward  Coke,  4  InQ.  66.  ac- 
cedes) becaufc  haply  the  roof  thereof 
was  at  the  firft  garnifhed  with  gilded 
flars.  As  all  thefe  are  merely  conjec- 
tures, (for  no  ftars  are  faid  to  have  re- 
mained in  the  roof  fo  late  as  the  reign 
of  queen  Elizabeth)  I  fh;ill  venture  to 
propofe  another  conje(f\ural  etymolo- 
gy, as  plaufible  perhaps  as  any  of 
them.  It  is  well  known  that,  before 
the  banifliment  of  the  Jews  under 
Edward  I,  their  contracts  and  obliga- 
tions were  denominated  in  our  antient 
•records  Jiarra  or  Jiarrs,  from  a  cor- 
ruption of  the  Hebrew  word,  peiar,  a 
covenant.  {"Tovey's  Anjl.  juifaic.  31. 
Selden.  tit.  of  hon.  ii.  34.  Uxor.  Ebraic. 
i.  14.)  Thefe  ftarrs,  by  an  ordinance  of 
Richard  the  firft,  prefcrved  by  Hoye- 
okai,  were  commanded  to  be  enrolled 


and  depofted  in  chefts  nnder  three 
keys  in  certain  places ;  one,  and  the 
moft  confiderable,  of  which  was  in  the 
king's  exchequer  at  Weftminfter  :  and 
no  ftarr  was  allowed  to  be  valid,  un- 
kfs  it  were  found  in  fome  of  the  faid 
repofitaries.  (iMadox  hift.  exch.  c.  vii. 
§.  4,  5,  6.)  The  room  at  the  exche- 
quer, where  the  chcfts  containirg  thefe 
ftarrs  were  kept,  was  probably  called 
iht  Jiayr-cbamhtr  ;  and,  when  the  Jews 
were  expelled  the  kingdom,  was  ap- 
plied to  the  ufe  of  the  king's  council, 
when  firting  in  their  judicial  capacity. 
To  confirm  this  ;  the  firft  time  the 
ftar-chamber  is  mentioced  in  any  re- 
cord, (^Roi.  chiuf.  41  Edw.  in  m.  13.) 
it  is  faid  to  have  been  fuuated  near  the 
receipt  of  the  -exchequer :  that  the 
king's  council,  his  chancellor,  treafu- 
rer,  juftices,  and  other  fages,  where 
aflembled  en  la  cbaumhre  da,  eftdlles 
pres  la  refceiH  al  Wcfim'inflcr.  For 
in  procefs  of  time,  when  the  meaning 
of  the  Jcwilh y?(77T J  was  forgotten,  the 
word  Jiar-chaniher  was  naturally  ren- 
dered in  law-freneh,  la  chaumbre  des 
cfleUles,  and  in  law-latin,  camera  ftcl- 
lala;  which  continued  to  be  the  ftlle 
in  latin  till  the  diilblution  of  that 
court. 

(b)  Larab.^n7j.  155. 
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rIfFs,  and  otlier  notorious  mifdemefnors,  contrary  to  the  laws 
of  the  land.     Yet  this  was  afterwards  (as  lord  Clarendon 
informs  us)  (c)  ftretched  "  to  the  aflerting  of  all  proclama- 
**  tions,  and  orders  of  (late ;   to  the  vindicating  of  illegal 
**  commiflions,  and  grants  of  monopolies  ;  holding  for  ho- 
•*  nourablc  that  which  pleafed,  and  for  juft  that  whic)i  profi- 
**  ted,  and  becoming  both  a  court  of  law  to  determine  civil 
*'  rights,  and  a  court  of  revenue  to  enrich  the  treafury  :  the 
**  council  table  by  proclamations  enjoining  to  the  people  that 
«*  which  was  not  enjoined  by  the  laws,  and  prohibiting  that 
**  which  was  not  prohibited  ;   and  the  ftar-chamber,  which 
**  confided  of  the  fame  perfons  in  different  rooms,  cenfuring 
**  the  breach  and  difobedience  to  thofe  proclamations  by  very 
**  great  fines,  imprifonments,  and  corporal  feverities  :  fo  that 
**  any  difrefpeft  to  any  a£ls  of  ftate,  or  to  the  perfons  of 
**  ftatefmen,  was  in  no  time  more  penal,  and  the  foundations 
**  of  right  never  more  in  danger  to  be  deftroyed."     For 
which  reafons,  it  was  finally  aboliflied  by  ftatute   16   Car. 
I.  c.  10.  to  the  general  joy  of  the  whole  nation  (d). 

4.  The  court  of  chivalry  (e),  of  which  we  alfo  formerly 
fpoke  (f)  as  a  military  court,  or  court  of  honour,  when  held 
before  the  earl  marftial  only,  is  alfo  a  criminal  court,  when 
lield  before  the  lord  high  conftable  of  England  jointly  with 
the  earl  marfiial.  And  then  it  has  jurfdi^tion  over  pleas  of 
life  and  member,  arifing  in  matters  of  arms  and  deeds  of  war, 
as  well  out  of  the  realm  as  within  it.     But  the  criminal,  as 

(c)  H'.ft,  of  Reb.  book  1.  &  3.  author  hath  one,  for  the  firft  three  years 

(d)  The  juft  odium,  into  which  this  of  kin;;  Charles  :  and  there  is  in  th« 
tribunal  had  fallen  before  its  diflbluti-  Dritifh  Mufeum  (Harl  MSS.  Vol.  I.  nO. 
on,  has  been  the  occafion  that  few  me-  iia6.)  a  very  full,  methodical,  and  ac- 
inorials  have  reached  us  of  its  nature,  curate  account  of  the  conftitutiou  and 
jurifdiOion,  and  pradicc ;  except  fuch  cnurfe  of  this  court,  compiled  by  Wil- 
as  on  account  of  thsir  enormous  op-  liam  Hudfon  of  Gray's  Inn,  an  eminent 
preflion,  are  recorded  in  the  hlftories  practitioner  therein. 

of  the  times.     There  are,  however,  to         (e)  4  Inft.  113.    2  Hawk.  P.  C.  5. 
be  met  with,  fome  reports  of  its  pro-         (f  )  See  Vol.  III.  pag.  <58. 
feedings  in  manufcript ;  of  which  the 

well 
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well  as  civil  part  of  its  authority,  is  f,illcn  into  entire  tllfufe  : 
there  having  been  no  permanent  high  conftable  of  England 
(but  only  prohac  vice  at  coronations  and  the  like)  fince  the 
attainder  and  execution  of  Stafford  duke  of  Buckingham  in 
the  thirteenth  year  of  Henry  VIII. ;  the  authority  and  charge, 
both  in  war  and  peace-,  being  deemed  too  ample  for  a  fub- 
je£l ;  fo  ample,  that  when  the  chief  juftice  Fineux  was  aiked 
by  king  Henry  the  eighth,  how  far  they  extended,  he  declined 
anfwering  ;  and  faid,  the  decifion  of  that  queition  belonged 
to  the  law  of  arms,  and  not  to  the  law  of  England  (g). 

5.  The  high  court  o^  admiralty  (h),  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  filled  the  judge  of 
the  admiralty,  is  not  only  a  court  of  civil,  but  alfo  of  crimi- 
nal, jurifdidlion.  This  court  hath  cognizance  of  all  crimes 
and  offences  committed  either  upon  the  fea  or  on  the  coafts, 
out  of  the  body  or  extent  of  any  Englifh  county ;  and,  by 
flatute  15  Ric.  II.  c.  3.  of  death  and  mayhem  happening 
in  great  fhips  being  and  hovering  in  the  m.ain  flream  of 
great  rivers,  below  the  bridges  of  the  fame  rivers,  which 
are  then  a  fort  of  ports  or  havens  ;  fuch  as  are  the  ports  of 
London  and  Glocefter,  though  they  lie  at  a  great  diftance 
from  the  fea.  But  as  this  court  proceeded  without  jury,  in 
a  method  much  conformed  to  the  civil  law,  the  exercife  of 
a  criminal  jurifdiftion  therein  was  contrary  to  the  genius  of 
the  law  of  England  j  inafmuch  as  a  man  might  be  there  de- 
prived of  his  life  by  the  opinion  of  a  fingle  judge,  without 
the  judgment  of  his^peers.  And,  befides,  as  innocent  per- 
fons  might  thus  fall  a  facrifice  to  the  caprice  of  a  fingle 
man,  fo  very  grofs  offenders  might,  and  did  frequently, 
efcape  punifliment :  for  the  rule  of  the  civil  law  is,  how 
reafonably  I  {ball  not  at  prefent  inquire,  that  no  judgment 
of  death  can  be  given  againft  offenders,  without  proof  by 
two  witneffes,  or  a  confeffion  of  the  fa£I:  by  themfelves. 
This  was  always  a  great  offence  to  the  Englifli  nation  : 
and  therefore  in  the  eighth  year  of  Henry  VI.  it  was  en- 
deavoured to  apply  a  remedy  in  parliament;  which  then 
(g)  Duck,  de  aiithorit,  jtir.  civ.  (h)  4  Inft.  134.  147. 

niifcarrie^ 
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mifcarried  for  want  of  the  royal  aflent.  However,  by  the 
Hatute  28  H^.-n.  VIII.  c.  15.  it  was  enaded,  that  thefc  of- 
fences fhould  be  tried  by  coramlflioners,  nominated  by  the 
lord  chancellor ;  namely,  the  admiral,  or  his  deputy,  and 
Varce  or  four  more  ;  (among  whom  two  common  law  judges 
are  confbantly  appointed,  who  in  effect  try  all  the  prifoners) 
the  indi£i;ment  being  firft  found  by  a  grand  jury  of  twelve 
men,  and  afterwards  tried  by  another  jury,  as  at  common 
law :  and  that  the  courfe  of  proceedings  fhould  be  accord- 
ing to  the  law  of  the  land.  This  is  now  the  only  method 
of  trying  marine  felonies  in  the  court  of  admiralty :  the 
judge  of  the  admiralty  ftill  prefiding  therein,  juft  as  the  lord 
mayor  prefides  at  the  feffions  in  London. 

Thbse  five  courts  may  be  held  in  any  part  of  the  king- 
dom, and  their  jurifdidtion  extends  over  crimes  that  arife 
throughout  the  whole  of  it,  from  one  end  to  the  other.  What 
follow  are  alfo  of  a  general  nature,  and  univerfally  difFufed 
over  the  nation,  but  yet  arc  of  a  local  jurifdidtion,  and  con- 
fined to  particular  diilricls.     Of  which  fpecies  is, 

6.  The  court  of  oyer  and  terminer^  and  general  goal  de- 
livery (i)',  which  is  held  before  the  king's  commiffioners, 
among  whom  are  ufually  two  judges  of  the  courts  at  Weft- 
minfler,  twice  in  every  year  in  every  county  of  the  king- 
dom ;  except  the  four  northern  ones,  where  it  is  held  only 
once,  and  London  and  Middiefex,  wherein  It  is  held  eight 
times.  This  was  flightly  mentioned  in  the  preceding 
book  (k).  We  then  obferved,  that,  at  what  is  ufually  call- 
ed the  afiizes,  the  judges  fit  by  virtue  of  five  feveral  au- 
thorities:  two  of  which,  the  commiffion  of  ajfize  and  its 
•attendant  jarlfdi£lion  of  nifi  priiis,  being  principally  of  a 
civil  nature,  were  then  explained  at  large  :  to  which  I  fliall 
only  add,  that  thefe  juftices  have,  by  virtue  of  feveral  fla- 
tutes,  a  criminal  jurifdidion  alfo,  in  certain  fpecial  cafes  (1). 

(i)  4Tna.  i6i.  1(58.     a  Hal.  P.   C         (1)  a  Hal.  P.  C.  39.    J  Hawk.  P.  C. 
ji.  31.     2  Hawk.  r.  C  14.  i3.  28, 

(k)  Sec  vol.  in.  pag.  ib. 

The 
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The  third,  which  Is  the  crmminion  of  the  peaces  wns  alfa 
treated  of  in  n  former  volume  (m),   when   we  inquired  into 
the  nature  and  ofBce  of  a  julbice  of  the  peace.     I   fiiall  only 
add,  that  all  the  judices  of  the  peace  of  any  county,  wherein 
the  aflizes  are  held,   are  bound  by   law   to  attend  them,    or 
elfe  are  liable  to  a  fine;   in  order  to  (Return  recognizances, 
^c.  and  to  afiifl  the    judged  in  fuch   matters  as  lie  within 
their   knowledge  and  juriidiclion,   and  in    which   fome   of 
them    have    probably  been  concerned,  by  way   of  previous 
examination.     But  the  fourth  authority  is  the  commiffion 
oi  oyer  and  terminer  (n),   to  hear  and  determine  all  crtafons, 
felonies,  and  mifdemefnors.     This  is  directed  to  the  judges 
and  feveral  others  \  but  the  judges  only  are  of  the  quorum^ 
fo  that  the  reft  cannot  acl  without   them.     The  words  of 
the  commifllon  are,    *' to  inquire,  he.\r,   and    determine:" 
io  that  by  virtue  of  this  comrniirion  tney  can  only  proceed 
upon  an  indi£lment  found  at  the  fame  ailizes ;  for  they  muft 
firft  inquire,  by  means  of  the  grand  jury  or  inqueft,   before 
they  are  empowered  to  hear  and  determine  by  the    help  of 
the  petit  jury.     Therefore  they  have  belides,  fifthly,  a  com- 
milTion  of  general  goal  delivery  (o) ;  which   empowers  theia 
to  try  and  deliver  every  prifoner,  who  fhall   be  in  the  goal 
when  the  judged  arrive  at  the  circuit  town,   whenever  in- 
didled,  or  for  whatever  crime  comniftted.     It  was  antiently 
the  couife  to   iflue   fpecial  writs   of  goal  delivery   for  each 
particular  prifoner,  which  w-t^re  called    the  writs  de  bono  ct 
malo  (p)  :  but  thefe  being  found  inconvenient  and  oppref- 
five,  a  gejieral  commiflion  for  all  the  prifoners  has  long  been 
eflabliflied  in  their  ftead.     So  that,  one  way  or  other,  the 
goals  are  cleared,  and  all  offenders  tried,  punillied,  or  de- 
livered twice  in  every  year:  a  conftitution  of  fingular  ufe 
and  excellence.      Sometimes  alfo,  upon   urgent  occafions, 
the  king  iflues  a  fpecial  or  extraordinary  commiflion  of  oyer 
and  terminer^  and  goal  delivery^  confined  to  thofe  offences 
which  ftand  in  need  of  immediate  inquiry  and  punifliment: 
upon  which  the  courfe  of  proceeding  is  the  fame,  as  upon 
general  and  ordinary  commifiions.     Formerly  it  was  held,  , 

(m)  See  Vol.  I.  pag.  3J1.  (o)  Il\d. 

dj))  See  appendix,  fcft.  i,  (p)  i  Iijft.  43, 
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in  purfuance  of  the  ftatutes  8  Ric.  II.  c.  2.  and  33  Hen.  VIII. 
c.  4.  that  no  judge  or  other  lawyer  could  aft  in  the  com- 
miflion  of  cyer  and  terminer^  or  in  that  of  goal  delivery, 
within  his  own  county,  where  he  was  born  or  inhabited  ; 
in  like  manner  as  they  are  prohibited  from  being  judges  of 
afiize  and  determining  civil  caufes.  But  that  local  partiality 
which  the  jealoufy  of  our  anceftors  was  careful  to  prevent, 
being  judged  lefs  likely  to  operate  in  the  trial  of  crimes  and 
mifdemefnors,  than  in  matters  of  property  and'  difputes  be- 
tween party  and  party,  it  was  thought  proper  by  the  ftatutc 
J 2  Geo.  II.  c.  27.  to  allow  any  man  to  be  a  juftice  of  oyer 
and  terminer  and  general  goal  delivery  within  any  county 
of  England. 

7.  The  court  of  general  quarter  fejftons  of  the  peace  (q) 
is  a  court  that  muft  be  held  in  every  county,  once  in  every 
quarter  of  a  year  ;  which,  by  flatutc  2  Hen.  V.  c.  4.  is  ap- 
pointed to  be  in  the  firft  week  after  Michaelmas-day;  the 
firfh  week  after  the  epiphany  ;  the  firft  week  after  the  clofe 
of  Eafter  ;  and  in  the  week  after  the  tranflatlon  of  faint  Tho- 
mas the  martyr,  or  th€  feventh  of  July.  It  is  held  before 
two  or  more  jufticcs  of  the  peace,  one  of  which  muft  be  of 
the  quorum.  The  jurifdiftion  of  this  court  by  ftatute  34 
Edw.  III.  c.  I.  extends  to  the  trying  and  determining  all  fe- 
lonies and  trefpafl'es  whatfoever:  though  they  feldom,  if  e- 
ver,  try  any  greater  offence  than  fmall  felonies  within  the 
benefit  of  clergy;  their  commifilon  providing,  that  if  any 
cafe  of  difScuky  arifes,  they  fhall  not  proceed  to  judgment, 
but  in  the  prefence  of  one  of  the  juftices  of  the  courts  of 
king's  bench  or  common  pleas,  or  one  of  the  judges  of  aflize. 
A?id  therefore  murders,  and  other  capital  felonies,  arc  u- 
fually  remitted  for  a  more  folemn  trial  to  the  affizes.  They 
cannot  alfo  try  any  new-created  offence,  without  exprefs 
power  given  them  by  the  ftatute  which  creates  it  (r).  But 
there  are  many  offences,  and  particular  matters,  which  by 
particular  ftatutes  belong  properly  to  this  jurifdidion,   and 

(q)  4  Iiift.  170.     I  Hal.  p.  C.  4a.         (r)  4  Mod.  37^.     Salk.  406.     Lord 
a  liiwk.  r.  C.  3 J.  Rajm.  1144. 

. ought 
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ought  to  be  profecuted  in  this  court :  as,  the  fmaller  mifde- 
mefnors  againft  the  public  or  commonwealth,  not  amount- 
ing to  felony  ;  and  efpecially  ofFences  relating  to  the  game, 
highways,  alehoufcs,  baftard  children,  the  fcttlement  and 
provifion  for  the  poor,  vagrants,  fervants  wages,  apprentices, 
and  popifii  recufants  (f).  Someofthefe  are  proceeded  up- 
on by  indictment  j  and  others  in  a  fummary  way  by  mocion 
and  order  thereupon  :  which  order  may,  for  the  mofl  part, 
unlefs  guarded  againft  by  particular  flatutes,  be  removed  in- 
to the  court  of  king's  bench,  by  writ  of  certiorari  facias, 
and  be  there  either  quafhed  or  confirmed.  Ihe  records 
or  rolls  of  thefe  fefTions  are  couimltted  to  the  cuitody  of  a 
fpecial  officer  denominated  the  cufiui  totulorumy  who  is  al- 
ways a  juftice  of  the  quorum  ;  and  among  them  of  the  quo- 
rum (faith  Lambard)  (s)  a  man  for  the  mod  part  efpecially 
picked  out,  either  for  wifdom,  countenance,  or  credit.  The 
nomination  of  the  cujlos  rotulorum  (who  is  the  principal 
fix;// officer  in  the  county,  as  the  lord  lieutenant  is  the  chief 
in  military  command)  is  by  the  king's  fign  manual  :  and  to 
him  the  nomination  of  the  clerk  of  the  peace  belongs  | 
which  office  he  is  exprefsly  forbidden  t©  fell  for  money  (t). 

In  mod  corporation  towns  there  are  quarter  feffions  kept 
before  juftices  of  their  own,  within  their  refpeclive  limits  : 
which  have  exactly  the  fame  authority  as  the  general  quar- 
ter feffions  «if  the  county,  except  in  a  very  few  inftances  ; 
one  of  the  moft  confiderable  of  which  is  the  matter  of  ap- 
peals from  orders  of  removal  of  the  poor,  which,  though 
they  be  from  the  orders  of  corporatiori  juftices,  muft  be  to 
the  feffions  of  the  county,  by  ftatute  8  &  9  W.  III.  c.  30. 
In  both  corporations  and  counties  at  large,  there  is  fome- 
times  kept  a  fpecial  or  petty  feffion,  by  a  few  juftices,  for 
difpatching  fmaller  bufinefs  in  the  neighbourhood  between 
the  times  of  the  general  feffions  ;  as,  for  licenfing  alehoufes, 
paffing  the  accounts  of  pariffi  officers,  and  the  like. 

(0  See  Lambard's  cirenanha,  and  (t)  Stat.  37  Hen.  VIII.  c.  i.  i  W. 
JBnrn's  juftice.  &  M.  ft.  1.  c.  41. 

(s)  b. 4.  c.  3. 

8.  The 
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S.THEjheriff's  tourn{vi)t  or  rotation,  is  a  court  of  re- 
cord, held  twice  every  year  within  a  month  after  Eaftt^r 
and  Michaelmas,  before  the  fl)efifF,  in  different  parts  of  the 
county;  being  indeed  only  the  turn  of  theilieriffto  keep 
a  CGurt-leet  in  each  refpcclive  hundred  (w).  This  therefore 
is  the  great  court-leet  of  the  county,  as  the  county-court  is 
the  court-baron :  for  out  of  this,  for  the  eafe  of  the  (hevitT, 
was  taken, 

9.  The  conrf-leety  or  vievj  of  frankpledge  [yi)^  which  is  a 
court  of  record,  held  once  in  the  year  and  not  oftener  (y), 
tvithin  a  particular  hundred,  lordfiiip,  or  manor,  before  the 
fleward  of  the  leer;  being  the  king's  court  granted  by  char- 
ter to  the  lords  of  thofe  hundreds  or  manors.  Its  original 
intent  was  to  view  the  frank  pledges,  that  is,  the  freemen 
■within  the  liberty  ;  who  (we  may  remember)  (z)  according 
to  the  inftitution  of  the  great  iilfred,  were  all  mutually 
pledges  for  the  good  behaviour  of  each  other.  Befldes  this, 
the  prefervation  of  the  peace,  and  the  chaftifement  of  divers 
minute  offences  agalnfl  the  public  good,  are  the  objedls 
both  of  the  court-leet  and /he  TneritT's  tourn  :  which  have 
exa6^1y  the  fam^  jurifdiftion,  one  being  only  a  larger  fpecies 
cf  the  other;  extending  over  more  territory,  but  not  over 
more  cauft-s.  All  freeholders  within  the  precin<St  are  obli- 
ged to  attend  them,  and  all  perfons  commorant  therein ; 
■which  commorancy  confifls  in  nfually  lying  there  ;  a  regu- 
lation, which  owes  its  original  to  the  laws  of  king  Ca- 
nute (a).  But  perfons  under  twelve  and  above  fixty  years 
old,  peers,  clergymen,  women,  and  the  king's  tenants  in  an- 
tient  demefne,  are  excufcd  from-  attendance  there:  all 
others  being  bound  to  appear  upon  the  jury,  if  required, 
and  make  their  due  prcfentments.  It  was  alfo  antiently  the 
cuftom  to  fummon  all  the  king's  fuhjeiSls,  as  they  refpec- 
tively  grew  to  years  of  difcretion  and  fcrength,  to  come  to 

(11)  4  Inil.   aj9.     2  Hal.  P.  C.  69.  (v)  Mirror,  c.  i.  fe£t.  10. 

»  Hawk.  P.  C.  SS-  (z)  See  Vol.  HI.  pa^.  113. 

(w)  MfiT.  c.  I.  {e(\.  13  &  iS.  (a)  fart.  1.  c.  19. 
(x)  4  InU.  161.  X  Hawk.  P.  C.  7*. 

the 


Ch.  19.  "Wrong  «."  271 

the  court-Ieet,  and  there  take  the  oath  of  allegiance  to  the 
king.  The  other  general  bufinefs  of  the  leet  and  tourn,  was 
to  prefent  by  jury  all  crimes  whatfoever  that  happened  within 
their  jurifdidion  j  and  not  only  to  prefent,  butalfo  to  punifli, 
all  trivial  niifdemefnors,  as  all  trivial  debts  were  recoverable 
in  the  court-baron,  and  county-court :  juflice,  inthefe  minuter 
matters  of  both  kinds,  being  brought  home  to  the  doors  of 
every  man  by  our  antient  conftitution.  Thus  in  the  Gothic 
conftitution,  the  haereday  which  anfwered  to  our  court- leet, 
*'  de  omnibus  qiiidem  cognofcity  non  tamen  ds  omnibus  judi- 
**  cat  (b)."  The  obje6ls  of  their  jurifdidion  are  therefore 
unavoidably  very  numerous :  being  fuch  as  in  fome  degree, 
cither  lefs  or  more,  affe£tthe  public  weal,  or  good  governance 
of  the  diftrid  in  which  they  arife  ;  from  common  nuifances 
and  other  material  offences  againll  the  king's  peace  and  public 
trade,  down  to  eaves-dropping,  waifes,  and  irregularities  in 
public  commons.  But  both  the  tourn  and  the  leet  have  been 
for  a  long  time  in  a  declining  way  :  a  circuniHaDce,  owing  in 
part  to  the  difcharge  granted  by  the  llutute  of  Marlbridge, 
52  Hen.  III.  c.  10.  to  all  prelates,  peers,  and  clergymen  from 
their  attendance  upon  thefe  courts  j  which  occafiuned  them 
to  grow  into  difrepute.  And  hence  it  is  that  their  bufinefs 
hath  for  the  moft  part  gradually  devolved  upon  the  quarter- 
feflions  :  which  it  is  particularly  direded  to  do  in  fome  cafes 
by  ftatute  i  Edw.  IV.  c.  2. 

I©.  The  court  of  the  coroner  (c)  is  alfo  a  court  of  record, 
to  inquire,  when  any  one  dies  in  prifon,  or  comes  to  a  vio- 
lent or  fudden  death,  by  what  manner  he  came  to  his  end. 
And  this  he  is  only  entitled  to  do  Juper  vifum  corporis.  Of 
the  coroner  and  his  office  we  treated  at  krge  in  a  former 
volume  (d),  among  the  public  officers  and  minifters  of  the 
kingdom  j  and  therefore  (hall  not  here  repeat  our  inquiries : 
only  mentioning  his  court,  by  way  of  regularity,  among  the 
criminal  courts  of  the  nation. 

(b)  Stiernh,  dejitr  Goth.  1.  i.  c.  i.     »  Hawk.  P.  C.  41. 

(c)  4  Inft.i7i.     %  Hal.  P.  C.  ^j.  (dj  See  Vol.  I.  pag,  349. 
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11.  The  court  of  the  chrk  of  the  market  (e)  is  incident  to 
every  fair  and  marl^et  in  the  kingdom,  to  punilh  mifdemef- 
nors  therein  ;  as  a  court  of  pie  poudre  is,  to  determine  all 
difputes  relating  to  private  or  civil  property.  The  object  of 
this  jurifdiction  (f)  is  principally  the  cognizance  of  weights 
and  meafures,  to  try  whether  they  be  according  to  the  true 
ftandard  thereof,  or  no  :  which  ftandard  was  antiently  com- 
mitted to  the  cuftody  of  the  biuiop,  who  appointed  feme 
clerk  under  him  to  infpeft  the  abufe  of  them  more  narrow- 
ly; and  hence  this  officer,  though  now  ufually  a  layman,  is 
called  the  clerk  of  the  market  (g).  If  they  be  not  according 
to  the  ftandard,  then,  befides  the  puuifliment  of  the  party  by 
fine,  the  weights  and  meafures  themfelves  ought  to  be  burnt. 
This  is  the  mofl  inferior  court  of  criminal  jurifdi£lion  in 
the  kingdom  ;  though  the  objefts  of  its  coercion  were  e- 
fteemed  among  the  Romans  of  fuch  importance  to  the  pub- 
lic, that  they  were  committed  to  the  care  of  fome  of  their 
moft  digniiicd  magillrates,  the  curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater 
dignity  than  many  of  thefe,  but  of  a  more  confined  and  par- 
tial jurifdi^lion;  extending  only  to  fome  particular  places, 
Avhich  the  royal  favour,  conuimed  by  a£l  of  parliament,  has 
diftinguiilied  by  the  priviledge  of  having  peculiar  courts  of 
their  own,  for  the  puniflmient  of  crimes  and  mifdemefnors 
arifing  within  the  bounds  of  their  cognizance.  Thefe,  not 
being  univerfally  difperfed,  or  of  general  ufe,  as  the  former, 
but  confined  to  one  fpot,  as  well  as  to  a  determined  fpecies 
of  caufes,  may  be  denominated  private  or  fpecial  courts  of 
criminal  jurifdictiun. 

I  s^eaK;  not  here  of  ecclefiaftical  courts;  which  punifh 
fpiritual  fins,  rather  than  temporal  crimes,  by  penance,  con- 
trition, and  excommunication,  pro  falutae  animae  :  or,  which 
is  looked  upon  as  equivalent  to  all  the  reft,  by  a  fum  of  money 

(e)  4  Infl:.  Z73.  Car.  II.  c.  8.     13  Car.  IT.  c.  ix. 

(f)  See  Hat.   17.  Car.  II.  c.  ip.  »x       (g)  B*canof  EuglilhGov.  b.  i.  c  8. 
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to  the  officers  of  the  court  by  way  of  commutation  of  pe- 
nance. Of  thefe  we  difcourftd  fufficiently  in  the  preceding 
book(h).  I  am  now  fpeaking  of  fuch  courts  as  proceed  ac- 
cording to  the  coarfe  of  the  common  law  j  which  is  a 
ftranger  to  fuch  unaccountable  barterings  of  public  juftice. 

1.  And,  firft,  the  court  of  the  lordf.:eivardy  treafurer^  or 
comptroller  oi  the  king's  ■houfioldi})^  was  inftituted  by  fta- 
tute  3  Hen.  VII.  c  14.  to  inquire  of  felony  by  any  ot  the 
king's  fworn  fervants,  in  the  checque  roll  of  the  houihold, 
under  the  degree  of  a  lord,  in  confederating,  compafTnig, 
confpiring,  and  imagining  the  death  or  deftrudion  of  the 
king,  or  any  lord  or  other  of  his  m?.jefty's  privy  council, 
or  the  lord  fteward,  treafurer,  or  comptrolior  of  the  king's 
boufe.  The  inquiry,  and  trial  thereupon,  muH:  be  l^y  a 
jury  according  to  the  courfe  of  the  comrr.on  law,  confiiting 
of  twelve  fad  men  (that  is,  fober  and  difcreet  perfons)  of  the 
king's  houfhold. 

2.  The  court  of  the  hrdjleward  of  the  king's  hovfioldy  or 
'(in  his  abfence)   of  the  treafurer,  comptroller,  and  fteward 

of  the  marJJjalfea  (k),  was  creeled  by  ftatute  22  Hen.  "VIIL 
c,  12.  with  a  jurifdiftion  to  inquire  of,  hear,  and  determine, 
all  treafons,  mifprifions  of  treafon,  murders,  manilaugh- 
ters,  bloodllied,  and  other  malicious  ftrikings  5  whereby 
blood  fhall  be  ihed  in  any  of  the  palaces  and  houfea  ot  the 
king,  or  in  any  other  houfe  where  the  royal  perfon  fhall 
abide.  The  proceedings  are  alfo  by  jury,  both  a  grand  and 
a  petit  one,  as  at  con^mon  law,  taken  out  of  the  officers 
and  fworn  fervants  of  the  king's  houiliold.  The  form  and 
folemnity  of  the  procefs,  particularly  v/ith  regard  to  the 
execution  of  the  fentence  for  cutting  ofF  the  hand,  which 
is  part  of  the  puniftiment  for  fhedding  blood  in  the  king's 
court,  is  very  minutely  fet  forth  in  the  fame  ilatute  33  Hen. 
VIII.  and  the  feveral  officers  of  the  fervants  of  the  houffiold 
in  and  about  fuch  execution  are  defcribed  j  from  ^the  fer- 

(h)  See  Vol.  III.  pag.  (Ji.  (k)  Told,  s  Hal.  P.  C.  7 

(i)4lnft.  133. 
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jeant  of  the  ■wood-yard,  who  furnifhes  the  chopping-block,  to 
the  ferjeant  farrier,  who  brings  hot  irons  to  fear  the  (lump. 

3.  As  in  the  preceding  book  (1)  we  mentioned  the  courts 
of  the  two  univerfities,  or  their  chancellor's  courts,  for  the 
redrefs  of  civil  injuries  ;  it  will  not  be  improper  now  to  add  a 
{hort  word  concerningthejurifdi^tion  of  their  criminal  courts, 
•which  is  equally  large  and  extenfive.  The  chancellor's  court 
of  Oxford  (with  which  univerfity  the  author  hath  been  chiefly 
converfanr,  though  probably  that  of  Cambridge  hath  alfo  a 
fimilar  jurifdi£lion)  hath  authority  to  determine  all  caufes  of 
property,  wherein  a  priviledged  perfon  is  one  of  the  parties, 
except  only  caufes  of  freehold  ;  and  alfo  all  criminal  offences 
or  mifdemefnors,  under  the  degree  of  treafon,  felony,  or  may- 
hem. The  prohibition  of  meddling  with  freehold  fllll  con- 
tinues :  but  the  trial  of  treafon,  felony,  and  mayhem,  by  a 
pariicular  charter  is  committed  to  the  univerfity  jurifdidion 
in  another  court,  namely,  the  court  of  the  lord  high  Jieward 
of  the  univerfity. 

For  by  the  charter  of  7  Jun.  2  Hen.  IV-  (confirmed, 
among  the  refl:,  by  the  flatute  13  Eliz.  c.  29.)  cognizance 
is  granted  to  the  univerfity  of  Oxford  of  all  indictments 
of  treafons,  infurre6tions,  felony,  and  mayhem,  which  fliall 
be  found  in  any  of  the  king's  courts  againft  a  fchohr  or 
priviledged  perfon  ;  and  they  are  to  be  tried  before  the  high 
fteward  of  the  univerfity  or  his  deputy,  who  is  to  be  nomi- 
nated by  the  chancellor  of  the  univerfity  for  the  time  be- 
ing. But  when  his  office  is  called  forth  into  action,  fuch 
high  fteward  mufl  be  approved  by  the  lord  high  chan- 
cellor of  England  ;  and  a  fpecial  commifilon  under  the 
great  feal  is  given  to  him,  and  others,  to  try  the  indi£l- 
^netit  then  depending,  according  to  the  law  of  the  land,  and 

(1)  See  Vol.  Ill,  pag.  83. 
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the  priviledges  of  the  faid  unlverfity.  When  therefore  an 
indi£tment  is  found  at  the  affifes,  or  elfewheic,  againft  any 
fcholar  of  the  univerfity,  or  other  privlledged  perfon,  the 
vice-chancellor  may  claim  the  cognizance  of  it;  and  (when 
■tlaiimed  in  due  time  and  manner)  it  ought  to  be  allowed 
^im  by  the  judges  of  afTifc  :  and  then  it  comes  to  be  tried 
in  the  high  fteward's  court.  But  the  indictment  mufl  fiift 
•be  found  by  a  grand  jury,  and  then  the  cognizance  claim- 
ed :  for  I  take  it  that  the  high  fl^ward  cannot  proceed  ori- 
ginally ad  inquirendum  ;  but  only,  after  inqueft  in  the  com- 
mon law  courts,  ad  aiidiejidum  et  determinanduni.  Much  in 
the  fame  manner,  as,  when  a  peer  is  to  be  tried  in  the 
court  of  the  lord  high  fteward  of  Great  Britain,  the  indict- 
ment muft  firft  be  found  at  the  a-flifes,  or  in  the  court  of 
king's  bench,  and  then  (in  confequence  of  a  writ  of  certio- 
4rari)  tranfmitted  to  be  finally  heard  and  determined  b^fcrs 
his  grace  the  lord  high  fteward  and  the  peers* 

When  the  cognizance  is  fo  allowed,  if  the  offence  be 
inter  minora  crimina^  or  a  mifidemefnor  only,  it  is  tried  in 
the  chancellor's  court  by  the  ordinary  judge.  But  if  it  be 
for  treafon,  felony,  or  mayhem,  it  is  then,  and  then  only, 
to  be  determined  before  the  high  fteward,  under  the  king'« 
fpecial  commifEon  to  try  the  fame.  The  procefs  of  the 
strial  is  this^  The  high  fteward  iiTues  one  precept  to  the 
fheriff  of  the  county,  who  thereupon  returns  a  panel  of 
eighteen  freeholders ;  and  another  precept  to  the  bedells  of 
the  univerfity,  who  thereupon  return  a  panel  of  eighteen 
4Tfiatriculated  laymen,  "  laicos  privilegio  univerfitatis  gau- 
*'  denies  .•"  and  by  a  jury  formed  de  ?nedietatey  half  of  free- 
holders, and  half  of  matriculated  perfons,  is  the  indidtment 
to  be  tried  ;  and  that  in  the  guildhall  of  the  city  of  Oxford. 
And  if  execution  be  necefl'ary  to  be  awarded,  in  confequence 
of  finding  the  party  guilty,  the  fhexifF  of  the  county  muft 
execute  the  univerfity  procefs ;  to  which  he  is  annually 
bound  by  an  oath. 

S   2  J  HAVE 
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I  HAVE  been  the  more  minute  in  defcribing  thefe  pro- 
ceedings, as  there  has  happily  been  no  occafion  to  reduce 
them  into  practice  for  more  than  a  century  pad  j  though  it 
is  not  a  right  that  merely  refts  mfcriptis  or  theory,  but  has 
formerly  often  been  carried  into  execution.  There  are  ma- 
ny inftances,  one  in  the  reign  of  queen  Elizabeth,  two  ia 
that  of  James  the  firft,  and  two  in  that  of  Charles  the  flrft, 
where  i»di6lments  for  murder  have  been  challenged  by  the 
vice-chancellor  at  the  affifes,  and  afterwards  tried  before  the 
high  fteward  by  jury.  The  commiflions  under  the  great 
feal,  the  flierifF's  and  bedell's  panels,  and  all  the  other  prOf«  *j 
ceedings  on  the  trial  of  the  feveral  indidtments,  are  flill  ex- 
tant in  the  archives  of  that  univerfity. 
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Chapter  thb  twentieth. 
®F  SUMMARY   CONVICTIONS 


WE  are  next,  according  to  the  plan  I  have  laid  down, 
to  take  into  confideration  the  proceedings  in  the 
courts  of  criminal  jurifdidion,  in  order  to  the  punifhment 
of  offences.  Thefe  are  plain,  eafy,  and  regular;  the  law 
not  admitting  any  faGions,  as  in  civil  caufes,  to  take  place 
where  the  life,  the  liberty,  and  the  fafety  of  the  fubjedl 
are  more  immediately  brought  into  jeopardy.  And  thefs 
proceedings  arc  divifible  into  two  kinds ',  fummaryf  and  r^- 
regular  :  of  the  former  of  which  I  (hall  briefly  fpeak,  before 
wc  enter  upon  the  latter,  which  will  require  a  more  tho- 
rough and  particular  examination. 

By  a  fummary  proceeding  I  mean  principally  fuch  as  is 
direiSted  by  feveral  a£ts  of  parliament  (for  the  common  law 
is  a  ftranger  to  it,  unlefs  in  the  cafe  of  contempts)  for  the 
convi£lion  of  offenders,  and  the  inflidting  of  certain  penal- 
ties created  by  thofe  a6ls  of  parliament.  In  thefe  there 
is  no  intervention  of  a  jury,  but  the  party  accufed  is  ac- 
quitted or  condemned  by  the  fuffrage  of  fuch  perfon  only, 
as  the  ftatute  has  appointed  for  his  judge.  An  inftltucion 
defigned  profefledly  for  the  greater  eafe  of  the  fubjedl,  by 
doing  him  fpeedy  juffcice,  and  by  not  harafTing  the  free- 
holders  with  frequent  and  troublefome  attendances  to  try 
every  minute  offence.  But  it  has  of  late  been  fo  far  ex- 
S   3  tended 
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tended,  as,  If  a  clieck  be  not  timely  given,  to  threaten  the  dif- 
ufe  of  our  admirable  and  truly  Englilh  trial  by  jury,  unlefs 
only  in  capital  cafes.     For, 

L  Of  this  fammary  nature  are  all  trials  of  offences  and 
frauds  contraiy  to  the  laws  of  the  excijs,  and  other  branches 
of  the  revenue  :  which  arc  Xb  be  iiiquired  into  and  deter- 
mined by  the  commifTioners  of  the  refpedtive  dcpartmentP, 
or  by  juftices  of  the  peace  in  the  country  :  oiEcers,  who 
are  all  of  them  appointed  and  removeable  at  the  difcretion 
of  the  crown.  And  though  fuch  convidiions  are  abfolutely 
neceffary  for  the  due  colle6tion  of  the  public  money,  and 
are  a  fpecies  of  mercy  to  the  delinquents,  who  would  be 
ruined  by  the  expence  and  delay  of  frequent  profecutions  by 
indi£lment ;  and  though  fuch  has  ufually  been  the  conduct 
©f  the  corflmiflfioners,  as  ftklom  (if  ever)  to  afford  juft  grounds 
to  complain  of  oppreflion  ;  yet  when  we  again  (a)  confider 
the  various  and  almoft  innumerable  branches  of  this  revenue^. 
which  may  be  in  their  turns  the  fubjedls  of  fraud,  or  at 
lead  complaints  of  fraud,  and  of  courfe  the  objects  of  this 
fummary  and  arbitrary  jurifdiclion  •,  we  fliall  find  that  the 
"poiuer  of  thefe  officers  of  the  crown  over  the  property  of  the 
people  is  increafed  to  a  very  formidable  height. 

IL  Another  branch  of  fummary  proceedings  is  that 
h&ioxGJuJiicesofthepeacey  in  order  to  inili£l  divers  petty  pe- 
cuniary muldis,  and  corporal  penalties,  denounced  by  acl  of 
parliament  for  many  diforderly  offen-ces ;  fuch  as  common 
fweaiing,  drunkennefs,  vagrancy,  idlenefe,  and  a  vaft  varie- 
ty of  others,  for  which  I  muft  refer  the  ftudent  to  the  juf- 
tice-books  formerly  cited  (b),  and  which  uftd  to  be  for- 
merly punifhed  by  the  verdidl  of  a  jury  in  the  court-leet. 
This  change  in  the  adminiftration  of  iuflice  hath  however 
had  fome  mifchevious  efFcds ;  as,  r.  The  almoft  entire  dif- 
ufe  and  contempt  of  the  court-leet,  and  Iheriff's  tourn,  the 
king';j  ancient  courts  of  common  law,  formerly  much  reve- 

•   (,a)  See  Vol.  I.  pag,  ji8,  «^f.  (b)  Lam  bard  and  Burn. 

red 
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red  and  refpe£led.  2.  The  burthenfome  iticreafe  of  the  bu- 
finefs  of  a  juftice  of  the  peace,  which  difcourages  fo  many 
gentlemen  cf  rank  and  character  from  acting  in  the  corn- 
million  ;  from  an  apprehenfion  that  the  duty  of  their  oflice 
would  take  up  too  much  of  that  time,  which  they  are  un- 
willing to  fpare  from  the  necefiary  concerns  of  their  fami- 
lies, the  improvement  of  their  underftandings,  and  their  en- 
gagements in  other  fervices  of  the  public.  Though  if  alt 
gentlemen  of  fortune  had  it  both  in  their  power  and  incli- 
nations to  a£l  in  this  capacity,  the  bufinefs  of  a  juftice  of 
the  peace  would  be  more  divided,  and  fall  the  lefs  heavy  up- 
on individuals :  which  would  remove  what  in  the  prefent 
Icarcity  of  magiftrates  is  really  an  objection  fo  formidable, 
that  the  country  is  greatly  obliged  to  any  gentleman  of  fi- 
gure, who  will  undertake  to  perform  that  duty,  which  in 
confequence  of  his  rank  in  life  he  owes  more  peculiarly  to 
his  country.  However,  this  backwardnefs  to  ad  as  ma- 
giftrates, arifing  greatly  from  this  increafe  of  fummary  ju- 
rifdi£lion,  is  productive  of,  3.  A  third  mifchief :  which  is, 
that  this  truft,  when  flighted  by  gentlemen,  falls  of  courfe 
into  the  hands  of  thofe  who  are  not  fo  *,  but  the  mere  tools 
of  office.  And  then  the  extenfive  power  of  a  juftice  of  the 
peace,  which  even  in  the  hands  of  men  of  honour  is  high- 
ly formidable,  will  be  proftituted  to  mean  and  fcandalous 
purpofes,  to  the  low  ends  of  fclfiOi  ambition,  avarice,  or  per- 
fonal  refentment.  And  from  thefe  ill  confequences  we  may 
colled  the  prudent  forefight  of  our  antient  lawgivers,  who 
fuffered  neither  the  property  nor  the  punifhment  of  the  fub- 
jed  to  be  determined  by  the  opinion  of  any  one  or  two  men ; 
and  we  may  alfo  obferve  the  neceffity  of  not  deviating  any 
farther  from  our  antient  conftitution,  by  ordaining  new  pe- 
nalties to  be  inflided  upon  fummary  convidions. 

The  procefs  of  thefe  fummary  convidions,  it  muft  be 
owned  is  extremely  fpeedy.  Though  the  courts  of  com- 
mon law  have  thrown  in  one  check  upon  them,  by  making 
it  neceflary  to  fummon  the  party  accufed  before  he  is  con- 

S  4  demned. 
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dcmned.  This  is  now  held  to  be  an  indifpenfable  requi* 
fite  (c) :  though  the  juftices  long  ftruggled  the  point;  for-- 
getting  that  rule  of  natural  reafon  expreffed  by  Seneea, 

**  ^njlaticii  aliquidy  parte  hiaiidlta  alteray 
**  Aequom  licet  Jl at ueritf  hand  aequus  fuit." 

A  rule,  to  which  all  municipal  laws,  that  are  founded  on 
the  principles  of  jufcice,  have  ftridly  conformed  :  the  Ro- 
man law  requiring  a  citation  at  the  leaft  ;  and  our  own 
common  law  never  fuffering  any  fa£i:  (either  civil  or  crimi- 
nal) to  be  tried,  till  it  has  previoufly  compelled  an  appear- 
ance by  the  party  concerned.  After  this  fummons,  the 
magillrate,  in  fummary  proceedings,  may  go  on  to  exa- 
mine one  or  more  witnefTes,  as  the  ftatute  may  require,  up- 
on oath  -,  and  then  make  Ins  conviction  of  the  ofFendtr,  in 
writing  :  upon  which  he  ufually  iflues  his  warrant,  either 
to  apprehend  the  offender,  in  cafe  corporal  punifliment  is 
to  be  inflicted  on  him ;  or  elfe  to  levy  the  penalty  incurred, 
by  diftrefs  and  fale  of  his  goods.  This  is,  in  general,  the 
method  of  fummary  proceedings  before  a  juftice  or  juftices 
of  the  peace  :  but  for  particulars  we  muft  have  recourfe  to 
the  feveral  ftatutes,  which  create  the  offence,  or  inflict  the 
punifhment  j  and  which  ufually  chalk  out  the  method  by 
which  offenders  are  to  be  convicted.  Otherwife  they  fall 
of  cour(e  under  the  general  rule,  and  can  only  be  convicted 
by  indi£lment  or  information  at  the  common  law. 

in.  To  this  head  of  fummary  proceedings  may  alfo  be 
properly  referred  the  method,  immemorially  ufed  by  the 
fuperior  courts  of  juftice,  of  punifhing  contempts  by  attach- 
menty  and  the  fubfequent  proceedings  thereon. 

The  contempts  that  are  thus  punilhed,  are  cither  dire6?, 
which  openly  infult  or  refill  the  powers  of  the  courts,  or  the 
perfons  of  the  judges  who  prefide  there;  or  elfe  are  confe-' 

(c)  Salk.  iSr.  i  Lord  Raym.  1405. 
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quentialf  which  (without  fuch  grofs  infolence  or  dlred  oppo- 
fition)  plainly  tend  x.6  create  an  univerfal  difregard  of  their 
authority.  The  principal  inftances,  of  either  fort,  that  have 
been  ufually  (d)  puniflied  by  attachment,  are  chiefly  of  the 
following  kinds:  i.  Thofe  committed  by  inferior  judges 
and  magiftrates :  by  a£ling  unjuftly,  oppreluvely,  or  irregu- 
larly, in  adminiflring  tbofe  portions  of  juftice  which  are  in- 
trufled  to  their  diflribution  ;  or  by  difobeying  the  king's 
writs  ifFuing  out  of  the  fuperior  courts,  by  proceeding  in  a 
caufe  after  it  is  put  a  ftop  to  or  rcmaved  by  v/rit  of  prohibi- 
tion, certiorari^  error,  fuperfedeasy  and  the  like.  For,  as 
the  king's  fuperior  courts  (and  efpecially  the  court  of  king's 
bench)  have  a  general  fuper-intendance  over  all  inferior 
jurifdittions,  any  corrupt  or  iniquitous  pradlices  of  fubordi- 
nate  judges  are  contempts  of  that  fuper-intending  authority, 
whofe  duty  it  is  to  keep  them  within  the  bounds  of  juflice. 
2.  Thofe  committed  by  (heriffs,  bailiffs,  goalers,  and  other 
officers  of  the  court :  by  abufing  the  procefs  of  the  law,  or 
deceiving  the  parties,  by  any  afts  of  oppreffion,  extortion, 
collufive  behaviour,  or  culpable  negle£l  of  duty.  3.  Thofe 
committed  by  attornies  and  follicitors,  who  are  alfo  officers 
of  the  refpe£live  courts  :  by  grofs  inftances  of  fraud  and  cor- 
ruption, injuftice  to  their  clients,  or  other  difhoneftpraflice. 
For  the  mal-pra6lice  of  tbe  officers  reflefls  fome  dilhonour 
on  their  employers  :  and,  if  frequent  or  unpunifbed,  creates 
among  the  people  a  difgufl  againft  the  courts  themfelves. 
4.  Thofe  committed  by  jurymen,  in  collateral  matters  re- 
lating to  the  difchar-ge  of  their  office  :  fuch  as  making  de- 
fault, when  fummoned ;  refufing  to  be  fworn,  or  to  give 
any  verdift ;  eating  or  drinking  without  the  leave  of  the 
court,  and  efpecially  at  the  coft  of  either  party  ;  and  other 
mifbehaviours  or  irregularities  of  a  fimilar  kind  :  but  not  in 
X^e  mere  exercife  of  their  judicial  capacities,  as  by  giving  a 
falfe  or  erroneous  verdi£t.  5.  Thofe  committed  by  witnef- 
fes  :  by  making  default  when  fummoned,  refufing  to  be  fworn 
or  examined,  or  prevaricating  in  their  evidence  when 
fworn.     6.  Thofe  committed  by  parties  to  any  fuit  or  pro- 

(d)  »  Hawk.  P.  C.  14*,  <b-Ci 
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ceeding  before  the  court :  as  by  difobedience  to  any  rule  or 
order,  made  in  the  progrefs  of  a  caufe;  by  ncn- payment  o£ 
eofts  awarded  by  the  court  upon  a  motion  ;  or  by  non-ob- 
fervance  of  awards  duly  made  by  arbitrators  or  umpires,  af- 
ter having  entered  into  a  rule  for  fubmitting  to  fugh  dct-cr- 
niination  (c)  7.  Thofe  committed  by  any  other  perfons, 
under  the  degree  of  a  peer;  and  even  by  peeis  themfelves, 
■when  enormous  and  accompanied  with  violence,  fuch  as 
forcible  rcfcoiis  and  the  iik^  (1)  ;  or  when  they  import  a  dif- 
obedience to  the  king's  great  prerogative  writs,  of  prohibi- 
tion, habeas  corpus  (g),  and  the  reft.  Some  of  thefe  con- 
tempts may  arife  in  the  face  of  tiie  court;  as  by  rude  and 
contumelious  behaviour;  by  obftinacy,  perverfenefs,  or  pre- 
varication; by  breach  of  the  peace,  or  any  wilful  difturbance 
•whatever :  others  in  the  ahfLuce  of  the  party ;  as  by  diiobey- 
ing  or  treating  with  difrefpecl  the  king's  writ,  or  the  rules 
or  procefs  of  the  court ;  by  perverting  fuch  writ  or  procefs 
to  the  purpofes  of  private  malice,  extortion,  or  injuftice  ; 
ty  fpeaking  or  virriting  contemptuouHy  of  the  court  or 
Judges,  a6ling  in  their  Judicial  capacity  ;  by  printing  falfe 
accounts  (or  even  true  ones  Vi^ithout  proper  permiflion)  of 
caufes  then  depending  in  judgment ;  and  by  any  thing  in 
fliort  that  demonflrates  a  grofs  want  of  that  regard  and  re- 
fpect,  which  when  once  courts  of  juft;ice  are  deprived  of, 
their  authoiity  (fo  neceflary  for  the  good  order  of  the  king- 
dom) is  entirely  loll  among  the  people. 

The  procefg  of  attachment,  for  thefe  and  the  like  con- 
tempts, muft  nt'cefT.uily  be  as  antient  as  the  laws  them- 
felves. For  laws,  without  a  competent  authority  to  fecure 
their  adminiftration  from  difobedience  and  contempt,  would 
be  vain  and  nugatory.  A  power  therefore  in  the  fupreme 
courts  of  juflice  to  fupprefs  fuch  contempts,  by  an  im- 
mediate attachment  of  the  o^ender,  refults  from  the  firft 
principles  of  judicial  eftabliftircents,  and  muft  be  au  infepa- 
lable  attendant  upon  every   fuperior  tribunal.     Accordingly 

(e)  See  Vol.  III.  pa(T.  17.  (<^     4   Burr.   6?a.     Lords    Journ. 

(f)  Styl.  177-  i  Hawk.  ?.  G.  15s.        7  Feb.  8  Jun.  1757. 
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we  find  it  a£lually  exercifed,  as  early  as  the  annals  of  our 
Jaw  extend.  And  though  a  very  learned  author  (h)  feems 
inclinable  to  derive  this  procefs  from  the  ftatute  of  Weftra, 
2.  i3Edw.  I.  c.  39.  (which  ordains,  that  in  cafe  the  proceiis 
of  the  king's  courts  be  refifted  by  the  power  of  any  great 
man,  the  flierifFfhall  chaftife  the  refifters  by  imprifonment, 
*'  aqua  non  dcliberentur  fine  fpeciali  praecepto  domini  regis  .•'* 
and  if  the  flierifF  himfelf  be  refifted,  he  fhall  certify  to  the 
court  the  names  of  the  principal  offenders,  their  aiders,  con- 
fenters,  commanders,  and  favourers,  and  by  a  fpecial  writ 
judicial  they  fhall  be  attached  by  their  bodies  to  appear  be- 
fore the  court,  and  if  they  be  convicled  thereof  they  fhall  be 
punifhed  at  the  king's  pleafure,  without  any  intejfering  by 
any  other  perfon  whatfocver)  yet  he  afterwards  more  juftly 
concludes,  that  it  is  a  part  of  the  la-w  of  the  land-,  and,  as 
fuch,  is  confirmed  by  the  ftatute  of  majna  chcirta. 

If  the  contempt  be  committed  in  th*^  face  of  ihe  court, 
the  offender  may  be  inftantly  apprehended  and  inipinfonedj 
at  the  difcretion  of  the  judges,  without  any  farther  proof  or 
examination.  But  in  matters  that  arife  at  a  diftance,  and 
of  which  the  court  cannot  have  fo  perit£l  a  knowledge,  un- 
lefs  by  the  confeffion  of  the  parry,  or  the  teftimony  of  ethers, 
if  the  judges  upon  affidavit  fee  fufficient  ground  to  fufpeft 
that  a  contempt  has  been  committed,  they  either  make  a  rule 
on  the  fufpe6ted  party,  to  ftiew  caufe  why  an  attachmenc 
fhould  not  iffue  againft  him  (i) ;  or,  in  very  flagrant  inftances 
of  contempt,  the  attachment  iffues  in  the  firft  inftance  (k) ;  as 
it  alfo  does,  if  no  fuflicient  caufe  be  fhewn  to  difcharge,  and 
thereupon  the  court  confirms  and  makes  abfolute,  the  original 
rule.  This  procefs  of  attachment  is  merely  intended  to 
bring  the  party  into  court:  and,  when  there,  he  muft  either 
ftand  committed,  or  put  in  bail,  in  order  to  anfwer  upon 
oath  to  fuch  interrogatories  as  fliall  be  adminiftred  to  him, 
for  the  better  information  of  the  court  with  refpeft  to  the 
circumftances  of  the  contempt.     Thefe  interrogatories  are  in 

(b)  Gilb.  Ilift.  C.  P.  ch.  3.  (k)  Salk.  S4.     Sua.  i8j.  564. 

W  Styl.  »77. 
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the  nature  of  a  charge  or  accufation,  and  muft,  by  the  courfc 
of  the  court,  be  exhibited  within  the  firft  four  days  (1):  and, 
if  any  of  the  interrogatories  is  improper,  the  defendant  may 
refufe  to  anfwer  it,  and  move  the  court  to  have  it  ftruck  ouc 
(m).  If  the  party  can  clear  himfelf  upon  oath,  he  is  dif- 
charged;  bur,  if  perjured,  may  be  profecuted  for  the  per- 
jury (n).  If  he  confeiTes  the  contempt,  the  court  will  proceed 
to  correal  him  by  fine  or  imprifonment,  or  both,  and  fome- 
times  by  a  corporal  or  infamous  punifhment  (o).  If  the  con- 
tempt be  of  fuch  a  nature,  that,  when  the  fadt  is  once  ac- 
knowledged, the  court  can  receive  no  farther  information  by 
interrogatories  than  it  is  already  poffelTed  of,  (as  in  the  cafe 
of  a  refcous)  (p),  the  defendant  may  be  admitted  to  make  fuch 
iimple  acknowledgment,  and  receive  his  judgment,  without 
anfvpering  to  any  interrogatories  :  but  if  he  wilfully  and  ob- 
itinately  refufes  to  anfwer,  or  anfwers  in  an  evafive  manner, 
he  is  then  clearly  guilty  of  a  high  and  repeated  contempt, 
to  be  puniihed  at  the  difcretion  of  the  couit. 

It  cannot  have  efcaped  the  attention  of  the  reader,  that 
this  method,  of  making  the  defendant  anfwer  upon  oath  to 
a  criminal  charge,  is  not  agreeable  to  the  genius  of  the  com- 
mon law  in  any  other  inftance  (q)  j  and  feems  indeed  to 
have  been  derived  to  the  courts  of  king's  bench  and  common 
pleas  through  the  medium  of  the  courts  of  equity.  For  the 
whole  procefs  of  the  courts  of  equity,  in  the  feveral  Itages 
of  a  caufe,  and  finally  to  enforce  their  decrees,  was,  till  the 
introduction  of  fequeflrations,  in  the  nature  of  a  procefs 
of  contempt  ;  acting  only  in  perfonam  and  not  in  rem.  And 
there,  after  the  party  in  contempt  has  anfwered  the  interro- 
gatories, fuch  his  anfwer  may  be  contradifted  and  dif- 
■provpd  hy  ajidavits  of  the  adverfe  party:  whereas,  in  the 
courts  of  law,  the  admiffion  of  the  party  to  purge  himfelf 
by  oath  is  more  favourable  to   his  liberty,  though  perhaps 


(I)  6  Mod.  75. 
(m)  Stra.  444. 
(n)  6  Mod.  7  J. 
(o)  Cro.  Cai-.  141S. 


(p)  The  king  v.  Elkins,  M.  8  Geo. 
III.   B.  R. 

(q)  See  Vol.  III.  pag.  loe,  loi. 
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not  lefs  dangerous  to  his  confcience ;  for,  if  he  clears  himfelf 
by  his  anfwers,  the  complaint  is  totally  difmiffed.  And,  with 
regard  to  this  fingular  mode  of  trial,  thus  admitted  in  this 
one  particular  inftance,  I  (liall  only  for  the  prefent  obferve  ; 
that  as  the  procefs  by  attachment  in  general  appears  to  be 
extremely  antient  (r),  and  has,  fincethe  refloration,  been  con- 
firmed by  an  cxprefs  aft  of  parliament  (s),  fo  the  method  of 
examining  the  delinquent  himfelf  upon  oath,  with  regard  to 
the  contempt  alledged,  is  at  lead  of  as  high  antiquity  (t), 
and,  by  long  and  immemorial  ufage,  is  now  become  the  law 
of  the  land. 

(r)  Yearb.  n  Edw.  IV.  19.  (t)    M.  5  Edw.  IV.  rot.  75.  citei 

(s)  Stat.  13  Car.  II.  ft. ».  c. »,  §  4.      in  Raft.  Ent.  a68.  pi.  5. 
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Chapter   the    twenty-first. 


Of     arrests. 


WE  are  now  to  confider  the  regular  and  ordinary  me- 
thod of  proceeding  in  the  courts  of  criminal  jurif- 
<ii£Uon ;  which  may  be  diftributed  under  twelve  general 
heads,  following  each  other  in  a  progreffive  order :  viz.  i.  Ar- 
reft;  2.  Commitment,  and  bail  j  3.  Profecution  j  4.  Procefs; 
5.  Arraignment,  and  its  incidents;  6.  Plea,  and  iflue; 
7.  Trial,  and  convidionj  8.  Clergy  ;  9.  Judgment,  and  its 
confequences ;  10.  Reverfal  of  judgment;  11.  Reprieve,  or 
pardon;  12.  Execution:  all  which  will  be  dlfcufled  in  the 
fubfequent  part  of  this  book. 

First  then,  of  an  arrejl :  which  is  the  apprehending  or 
reftraining  of  one's  perfon,  in  order  to  be  forthcoming  to  an- 
fwer  an  alledged  or  fufpedled  crime.  To  this  arreft  all  perfons 
whatfoever  are,  without  diftinftion,  equally  liable  to  all  cri- 
minal cafes :  but  no  man  is  to  be  arrefted,  unlefs  charged 
with  fuch  a  crime,  as  will  at  leaft  juftify  holding  him  to  bail, 
when  taten.  And,  in  general,  an  arreft  may  be  made  four 
ways:  i.  By  warrant  :  2.  By  an  officer  without  warrant: 
3.  By  a  private  perfon  alfo  without  warrant :  4.  By  an  hue 
fiiid  cry. 

I.  A  warrant 
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I.  A  WARRANT  maybe  grantee!  in  extraordinary  cafts 
by  the  privy  council,  or  fccretarici:  of  ftate  (a) ;  but  ordi- 
narily by  juilices  of  the  peace.  This  they  may  do  in  any 
cafes  where  they  have  a  juril'diclion  over  the  ofFence;  in 
order  to  compel  the  perfon  accufed  to  appear  before  them  (b) ; 
for  it  would  be  abfurd  to  jjive  them  power  to  examine  aa 
offender,  unlefs  they  had  alfo  a  power  to  compel  him  to  at- 
tend, and  fubmit  to  fuch  examination.  And  this  extends 
undoubtedly  to  all  treafons,  felonies,  and  brc^xhes  of  the 
peace  ;  and  alfo  to  all  fuch  offences  as  they  have  power  to 
punifh  by  ftatute.  Sir  Edward  Coke  indeed  (c)  hath  laid  it 
down,  that  a  juftice  of  the  peace  cannot  iifue  a  warrant 
to  apprehend  a  felon  upon  bare  fufpicicn  ;  no,  not  even  till 
an  indictment  be  a£lual!y  found  ;  and  the  contrary  practice 
is  by  others  (d)  held  to  be  grounded  rather  upon  connivance, 
than  the  exprefs  rule  of  law  ;  though  now  by  long  cultoin 
eftablifhed.  A  dodbine,  which  would  in  moft  cafes  give  a 
loofe  to  felons  to  efcape  without  punilliment ;  and  therefore 
fir  Matthew  Hale  hath  combated  it  with  invSiicible  authority, 
and  ftrength  of  reafon:  maintaining,  i.  That  a  juliice  of 
peace  hath  power  to  iilue  a  warrant  to  apprehend  a  perfon 
accufed  of  felony,  though  not  yet  indited  (e) ;  and,  2.  That 
lie  may  alfo  illue  a  warrant  to  apprehend  a  ^'^xion  fufpe5ted  o? 
felony,  though  the  original  fufpicion  be  not  in  himfelf,  but 
in  the  party  that  prays  his  warrant ;  becaufe  he  is  a  compe- 
tent judge  of  the  probability  offered  to  him  of  fuch  fufpicion. 
But  in  both  cafes,  it  is  fitting  to  examine  upon  oath  the  party 
requiring  a  warrant,  as  well  to  afcertain  that  there  is  a  felo^ 
ny  or  other  crime  aftually  committed,  without  which  no 
warrant  (hould  be  granted ;  as  alfo  to  prove  the  caufe  and 
probability  of  fufpefting  the  party,  againft  v/hom  the  warrant 
is  prayed  (f ).  This  warrant  ought  to  be  under  the  hand  and 
feal  of  the  juftice,  Ihould  fet  forth  the  time  and  place  of 
making,  and  the  caufe  for  which  it  is  made,  and  (liould  ba 

(a)  I  Lord  Raym.  6j.  (d)  1  Hawk.  P.  C.  84. 

(b)  z  Hawk.  P.  C.  84.  (e)  i  Hal.  P.  C.  108. 

(c)  4lnfi.  176.  (f;  //,;V.  no. 

dire£led 
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idircdeJ  to  the  conftable,  or  other  peace  ofRcer,  requiring 
him  to  bring  the  party  either  generally  before  any  juftice  of 
the  peace  for  the  county,  or  only  before  the  juflice  who 
granted  it ;  the  warrant  in  the  latter  cafe  being  called  a 
fpecial  warrant  (g).  A  general  warrant  to  apprehend  all 
perfons  fufpcdted,  without  naming  or  particularly  defcri- 
bing  any  perfon  in  fpecial,  is  illegal  and  void  for  its  uncer- 
tainty (h)  i  for  it  is  the  duty  of  the  m:-\giftiate,  and  ought 
riotto  be  left  to  the  officer,  to  judge  of  the  ground  of  fuf- 
pition.  And  a  warrant  to  ipprehend  all  perfons,  guilty  of 
a  crime  therein  fpecified,  is  no  legal  warrant ;  for  the  point, 
upon  which  its  authority  reds,  is  a  fa6t  to  be  decided  on  a 
Aibfcf|uent  trial ;  namely,  whether  the  perfon  apprehended 
thereupon  be  really  guilty  or  not.  It  is  therefore  in  fa6l  no 
•warrant  at  all:  for  it  will  not  juftify  the  officer  who  a£^s 
wnder  it  (i)  •,  whereas  a  warrant,  properly  penned,  (even 
though  the  maglftratc  who  iflues  it  fhould  exceed  his  jurif- 
did^ion)  will,  by  ftatute  24  Geo.  II.  c.  44.  at  all  events  in- 
demnify the  officer  who  executes  the  fame  miniflerially. 
And  when  a  warrant  is  received  by  the  officer,  he  is  bound 
to  execute  it,  fo  far  as  the  jurifdidion  of  the  magifttate 
and  himfelf  -extends.  A  warrant  from  the  chief,  or  other 
juRice  of  the  ccur:  of  king's  bench,  extends  all  over  the 
kingdom-,  and  is  tejie'd^  ox  AzttA^  England \  not  Oxford- 
ihire,  Berks,  or  other  particular  county.  But  the  warrant 
of  a  juftice  of  the  peace  in  one  county,  as  Yorkflrire,  mud 
be  backed,  that  is,  figned  by  a  juftice  of  the  peace  in  ano- 

(g)  X  Hawk.  p.  C.  8?.  tinued  in  every  reign,  and  under  every 

(h)   I   Hal.    P.   C.   s8o.     a  Hawk,  adminiftration,    except  the    four    laft 

V.  C  81.  years  of  queen  Anne,  down  to  the  year 

(i)  A  prartice  had  obtainc4  in   the  1753:    when  fuch   a  warrant  being  if- 

fffi-etaries  otficc,  ever  fmce  tl\e  rell»ra-  fued  to  apprehend  the  authors,  printers, 

t'lon,   grounded  on  fome  claufes  in  the  ^nd  publifhcrs,  of  a  certain  feditious  li- 

acls  Cor  legnlaiing  the:  profs,  of  ifliiing  bel,  its  validity  was  difpnted;  and  the 

^tiieral  warrants  to  take  up    (without  warrant   was   adjudged   by  the   whole 

ir.iming  any  perfon  in   particular)   the  court  of  king's  bench  to  be  void,  in  the 

ituthors,  pviiitcrs,  and  publilh.rsoffuch  cafe  of  money  7/.  Leach.   Tr'tn.  5  G«. 

ohfccrte,    or    feditious   Ubels,   as  were  III.  JS.  R.     Afteruhich  the  idliing  of 

f!.:rticii!arly  fpecified    in    the    warrant,  fuch  geneial  warrants  was  declared  il- 

lyiicii  iliofe  arts  expired  in  iCp-t,   the  l-rgal  by  a  vote  of  the  houle  of  com- 

iamc  pra^ice  was  inadvertently  con-  mons.  (Com.  Journ.  ii  Apr.  17<5<S.) 

ther, 
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ther,  as  MIddlefex,  before  it  can  be  executed  there*  For- 
merly, regularly  fpeaking^  there  ought  to  have  been  a  frefh 
warrant  in  every  frefh  county  *,  but  the  practice  of  backing 
warrants  had  long  prevailed  without  law,  and  was  at  laft  au- 
thorized by  ftatutes  23  Geo.  IL  c.  26.  and  24  Geo.  II.  c.  55. 

2.  Arrests  hy  officers y  without  ivarranty  may  be  exe- 
tuted,  I.  By  a  juftice  of  the  peace;  who  may  himfelf  ap- 
prehend, or  caufe  to  be  apprehended,  by  word  only,  any 
perfon  committing  a  felony  or  breach  of  the  peace  in  his 
prefence  (k).  2.  The  (herifF,  and,  3.  The  coroner,  'may  ap- 
prehend any  felon  within  the  county  without  warrant.  4. 
The  conftable,  of  whofe  office  we  formerly  fpoke  (1),  hath 
great  original  and  inherent  authority  with  regard  to  arrefls. 
He  may,  without  warrant,  arreft  any  one  for  a  breach  of 
the  peace,  and  carry  him  before  a  juftice  of  the  peace. 
And  in  cafe  of  felony  actually  committed,  or  a  dangerous 
wounding,  whereby  felony  is  like  to  enfue,  he  may  upon 
probable  fufpicion  arreft  the  felon  ;  and  for  that  purpofe  is 
authorifed  (as  upon  a  juftice's  warrant)  to  break  open  doors, 
and  even  to  kill  the  felon  if  he  cannot  otherwife  be  taken  j. 
and,  if  he  or  his  affiftants  be  killed  in  attempting  fuch  arreft, 
it  is  murder  in  all  concerned  (m).  5.  Watchmen,  either 
thofe  appointed  by  the  ftatute  of  Winchefter,  23  Edw.  I. 
c.  4.  to  keep  watch  and  ward  in  all  towns  from  funfetting 
to  funrifmg,  or  fuch  as  are  mere  affiftants  to  the  conftable, 
may  virtute  officii  arreft  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  cuftody  till  the  morning  (n). 

3.  Any  private  perfon  (and  a  fortiori  a  peace  officer) 
that  is  prefent  when  any  felony  is  committed,  is  bound  by 
the  law  to  arreft  the  felon  ;  on  pain  of  fine  and  imprifon- 
ment,  if  he  efcapes  through  the  negligence  of  the  ftanders 
by  (o).  And  they  may  juftify  breaking  open  doors  upon 
following  fuch  felon  :  and  if  they  kill  him,  provided  he  can- 

(k)  I  Hal.  P,  C.  S5.     ,  (n)  Ihid.  98. 

(1)  See  Vol.  I.  pag.  35J.  {o)  i  Hawk.  P.  C.  74. 

(m)  X  Hal.  P.  C.  88~ptf. 

Vol.  IV.  T  not 
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not  be  otherwife  taken,  it  is  juftifiable  ;  though  if  they  are 
killed  \n  endeavouring  to  make  fuch  arreft,  it  is  naurder(p). 
Upon  probable  fufpltion  alfo  a  private  peifon  may  arreft  the 
felon,  or  other  perfon  fo  fufpefted  (q),  but  he  cannot  juftify 
breaking  open  doors  to  do  it ;  and  if  either  party  kill  the 
other  in  the  attempt,  it  is  manflaugKtery  and  no  more  (r). 
It  is  no  ni'ore,  becaufe  there  is  no  malicious  defign  to  kill ; 
but  it  amounts  to  fo  much,  becaufe  it  would  be  of  mod 
pernicious  confequence,  if,  under  pretence  of  fufpe^ling 
felony,  any  private  perfon  mrght  break  open  a  houfe,  or  kill 
another ;  and  alfo  becaufe  fuclv  arreft  upon  fufpicion  is  bare- 
ly/>(?/-OTzY/^t/ by  the  law,  and  not  enjoined y  as  in  the  cafe  of 
Ehofe  who  are  prefent  when' a  felony  is  committed. 

4.  Thep.e  is  yet  another  fpecies  of  arreft,  wherein  both- 
©fhcers  and  private  men  are  concerned,  and  that  is  upon  an^ 
hue  and  cry  raifed  upon  a  felony  committed.  An  hue  (from 
hiier,  to  fliout)  and  cy,  hideftum  et  clamor^  is  the  old  com- 
mon lav/  procefs  of  purfuing,  with  horn  and  with  voice,  ali' 
felons,  and  fuch  as  have  dangeroufly  wounded  another  (s)*- 
V.  is  alfo  mentioned  by  ftatute  Weftm.  I.  3  Edw.  I.  c.  9.- 
and  A  *^^w.  I.  de  officio  coronatoris.  But  the  principal  fta- 
tute relative  *^  ^^^^  matter,  is  that  of  Winchefter,  13  Edw. 
To  I  &  4-  whic?>-  dire£ls,  that  from  thenceforth  every 
country  ftiall  be  fo  well  kCf*;  that,  immediately  upon  rob- 
beries and  felonies  committed,  fref-i  fuit  ftiall  be  made  horn 
town  to  town,  and  from  county  to  cc:?^ty  j  and  that  hue 
and  cry  fliall  be  raifed  upon  the  felons,  and  tSey  that  keep 
the  town  ftiall  follow  with  hue  and  cry,  with  all  the  town 
apd  the  towns  near ;  and  fo  hue  and  cry  ftiall  be  made  fr^m 
town  to  town,  uniil  they  be  taken  and  delivered  to  the  flie- 
rifF.  And,  that  fuch  hue  and  cry  may  more  eft'edually  be 
made,  the  hundred  is  bound  by  the  fame  ftatute,  c.  3.  to 
anfwer  for  all  robberies  therein  committed,  unlefs  they  take 
the  fdon  j  which  is  the  foundation  of  an  aaion  agalnft  the 

(p)  X  Hal.  P.  C.  7V  (0  Braaon    /   3.  tr,  z.  c.  i.  feft.  t 

(q)  Stat.  30  Geo.  II.  c.  14-  Mirr.  c.  i-.^a.  6. 

(rMHal.P.G.8..83.  j^^^^      . 


Ch.  21.'  Wrong  s.  291 

hundred  (t),  in  cafe  of  any  lofs  by  robbery.  By  ftatute  27 
Eliz.  c.  13.  no  hue  and  ciy  is  fufficient,  uniefs  made  with 
both  horfemen  and  footmen.  And  by  ftatute  8  Geo.  11. 
c.  16.  the  conftable  or  like  officer  refufing  or  neglecting  to 
make  hue  and  cry,  forfeits  5  /. ;  and  the  whole  vill  or  di- 
ftrift  is  ftill  in  ftridlnefs  liable  to  be  amerced,  according  to 
the  law  of  Alfred,  if  any  felony  be  committed  therein,  and 
the  felon  efcapes.  An  inftitution,  which  hath  long  pre- 
vailed in  many  of  the  eaftern  countries,  and  hath  in  part 
been  introduced  even  into  the  Mogul  empire,  about  the  be- 
ginning of  the  laft  century  ;  which  is  faid  to  have  efFeftu- 
ally  delivered  that  vaft  territory  from  the  plague  of  robbers, 
by  making  in  fome  places  the  villages,  in  other?  the  officers 
of  juftice,  refponfible  for  all  the  robberies  committed  within 
their  refpedive  diftriCts  (u).  Hue  and  cry  (w)  may  be  rai- 
fed  either  by  precept  of  a  juftice  of  the  peace,  or  by  a  peace 
officer,  or  by  any  private  man  that  knows  of  a  felony.  The 
party  raifing  it  muft  acquaint  the  conftable  of  the  vill  with 
all  the  circumftances  which  he  knows  of  the  felony,  and 
the  perfon  of  the  felon  ;  and  thereupon  the  conftable  is  to 
fearch  his  own  town,  and  raife  all  the  neighbouring  vills, 
and  make  purfuit  with  horfe  and  foot:  and  in  the  profecu- 
tion  of  fuch  hue  and  cry,  the  conftable  and  his  attendants 
have  the  fame  powers,  protedlion,  and  indemnification,  as 
if  adting  under  the  warrant  of  a  juftice  of  the  peace.  But 
if  a  man  wantonly  or  malicioufiy  raifes  a  hue  and  cry,  with- 
out caufe,  he  ftiall  be  feverely  puniftied  as  a  difturber  of  the 
public  peace  (x). 

In  order  to  encourage  farther  the  apprehending  of  cer- 
tain felons,  rewards  and  immunities  are  beftowed  on  fuch  as 
bring  them  to  juftice,  by  divers  a£ts  of  parliament.  The 
ftatute  4  &  5  W.  &  M.  c.  8.  enadls,  that  fuch  as  appre- 
hend a  highwayman,  and  profecute  him  to  convidlion,  fhall 
receive  a  reward  of  40/.  from  the  public;  to  be  paid  to 
them  (or,  if  killed  in  the  endeavour  to  take  him,  their  exe- 

(t)  See  Vol.  III.  pag.  i6o.  (w)  a  Hal.  P.  C.  100—104. 

(u)  Mod.  Un.  ma.  vi.  383.  vH,  ijtf.  (x)  i  Hawk.  P.  C.  7j. 
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cutors)  by  the  {her'ifF  of  the  county  :  to  which  the  ftatutc  8 
Geo.  II.  c.  i6.  fuperadds  lo  /.  to  be  paid  by  the  hundred 
indemnified  by  fuch  taking.  By  ftatute  lo  &  1 1  W.  III. 
t.  2j.  any  perfon  apprehending  and  profecuting  to  convic- 
tion a  felon  guilty  of  burglary  or  private  hrciny  to  the  va- 
hie  of  5  s.  from  any  fhop,  warehoufe,  coachhoufe,  or  ftable, 
(hall  be  excufed  from  all  parifti  offices.  And  by  ftatute  5 
Ann.  c.  31.  any  perfon  fo  apprehending  and  profecuting  &< 
burglar,  or  felonious  houfebreaker,  (or,  if  killed  in  the  at- 
tempt^ his  executors)  Ihall  be  entitled  to  a  reward  of  40/,- 
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Of    commitment    and    BAIL. 


TT[ THEN  a  delinquent  Is  arrefted  by  any  of  the  means 
W  mentioned  in  the  preceding  chapter,  he  ought  re- 
gularly to  be  carried  before  a  juftice  of  the  peace.  And  how 
he  is  there  to  be  treated,  I  ihall  next  (hew,,  under  the  fecond 
head,  of  commitment  and  bail. 

-  The  juftice  before  whom  fuch  prifoner  Is  brought,  is 
bound  immediately  to  examine  the  circumftances  of  the 
■crime  alledgcd :  and  to  this  end  by  ftatute  2  &  3  Ph.  & 
M.  c.  10.  he  is  to  take  in  writing  the  examination  of  fuch 
prifoner,  and  the  information  of  thofe  who  bring  him ; 
which,  Mr.  Lambard  obferves  (a),  was  the  firft  warrant 
given  for  the  examination  of  a  felon  in  the  Englifh  law. 
For,  at  the  common  law,  nemo  tenebatur  prodere  feipfum  ; 
and  his  fault  was  not  to  be  wrung  out  of  himfelf,  but  rather 
to  be  difcovered  by  other  means,  and  other  men.  If  upon 
this  inquiry  it  manifeftly  appears,  either  that  no  fuch  crime 
was  committed,  or  that  the  fufpicion  entertained  of  the 
prifoner  was  wholly  groundlefe,  in  fuch  cafes  only  it  is  law- 
ful totally  to  difcharge  him.  Otherwife  he  muft  either  be 
committed  to  prifon,  or  give  bail  j  that  is,  put  in  fecurities 
for    his  appearance,   to   anfwer   the   charge  againft   him. 

(a)  Eirennrch,  b.  a.  c.  7. 

T3  This 
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This  commitment  therefore  being  only  for  fafe  cuftody, 
"wherever  bail  will  anfwer  the  fame  intention,  it  ought  to 
be  taken  ;  as  in  moft  of  the  inferior  crimes  :  but  in  felo- 
nies, and  other  offences  of  a  capital  nature,  no  bail  can  be 
a  fecurity  equivalent  to  the  aftual  cuftody  of  the  perfon. 
For  what  is  there  that  a  man  may  not  be  induced  to  for- 
feit, to  fave  his  own  life  ?  and  what  fatisfa^tion  or  indem- 
nity is  it  to  the  public,  to  feize  the  effects  of  them  who 
have  bailed  a  murderer,  if  the  murderer  himfelf  be  fuffered 
to  efcape  with  impunity  ?  Upon  a  principle  fimilar  to 
which,  the  Athenian  magiftratcs,  when  they  took  a  folemn 
oath,  never  to  keep  a  citizen  in  bonds  that  could  give  three 
fureties  of  the  fame  quality  with  himfelf,  did  it  with  an 
exception  to  fuch  as  had  embezzled  the  public  money,  or 
been  guilty  of  treafonable  praftices  (b).  What  the  nature 
of  bail  is,  hath  been  fhewn  in  the  preceding  book  (c) ',  viz. 
a  delivery,  or  bailment,  of  a  perfon  to  his  fureties,  upon 
their  giving  (together  with  himfelf)  fufficient  fecurity  for 
his  appearance ;  he  being  fuppofed  to  continue  in  their 
friendly  cuftody,  inftead  of  going  to  goal.  In  civil  cafes 
■we  have  feen  that  every  defendant  is  bailable  -,  but  in  crimi^ 
nal  matters  it  is  otherwife.  Let  us  therefore  inquire,  in  what 
cafes  the  party  accufed  ought,  ■..•  ought  not,  to  be  admitted 
to  bail. 

And,  firft,  to  rcfufe  or  delay  to  bail  any  perfon  bailable, 
is  an  oftence  againft  the  liberty  of  the  fubjedl:,  in  any  ma- 
giftrate,  by  the  common  law  (d)  ;  as  well  as  by  the  ftatutc 
Weftm.  I.  3.  Edw.  I.  c.  15.  and  the  habeas  corpus  zO:,  31 
Car.  II.  c  2.  And  left  the  intention  of  the  law  fliould  be5 
fruftrated  by  the  juftices  requiring  bail  to  a  greater  amount 
than  the  nature  of  the  cafe  demands,  it  is  exprefsly  declared 
by  ftatute  i  W.  &  M.  ft.  2.  c.  i.  that  exceffive  bail  ought 
not  to  be  required :  though  what  bail  ftiall  be  called  ex- 
ceftive,  muft  be  left  to  the  courts,  on  confidering  the  cir- 
cumftances  of  the  cafe,  to  determine.  And  on  the  other 
hand,  if  the  magiftrate  takes  infufficient  bail,  he  is  liable  ta 

(b)  Pott.  Antiqii.  K  i.  c.  i8.  (t1)  »  Kawk.  P.  C.  90. 

(c)  See  Vol.  III.  pag.  ipo. 
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be  fined,  if  ihe  criminal  doth  not  appear  (e).  Ball  may  be 
taken  either  in  court>  or  in  feme  particular  cafes  by  the  fhe- 
rifF,  coroner,  or  other  magiftrate  ;  but  moft  ufually  by  the 
jufticcs  of  the  peace.  Regubirly,  in  all  offences  either  a- 
gainfi:  the  common  law  or  act  of  parliament,  that  are  below 
felony,  the  offc^nder  ought  to  be  admittc^d  to  bail,  unlefs  it 
•be  prohibited  by  fome  fpecial  aft  of  parliament  (F).  In  or- 
der therefore  more  precifely  to  afceitain  what  offences  are 
bailable, 

Let  us  next  fee  who  may  not  be  admitted  to  bail,  or 
what  offences  are  not  bailable.  And  here  I  fliall  not  confi- 
der  any  one  of  thofe  cafes  in  which  bail  is  oufled  by  ftatute, 
from  prifoners  convi^ed  oi  particular  offences  j  for  then  fuch 
imprifonment  without  bail  is  part  of  their  fentence  and  pu- 
rifliment.  But  where  the  iinprifonment  is  only  for  fafe 
cuflody  before  the  convi6lion,  and  not  for  punifnment  after^ 
wardsi  in  fuch  cafes  bail  is  ouixed  or  taken  away,  wherever 
the  offence  is  of  a  very  enormous  nature:  for  then  the  public 
is  entitled  to  demand  nothing  lefs  than  the  higheft  fecurity 
that  can  be  given  j  viz.  the  body  of  the  accufed.,  in  order 
to  infure  that  juilice  fhall  be  done  upon  him,  if  guilty. 
Such  perfons  therefore,  as  the  author  of  the  mirror  ob- 
ferves  (g),  have  no  otlier  fureties  but  the  four  walls  of  the 
piifon.  By  the  antient  common  law,  before (h)  and  fince(i) 
the  cpnqueft:,  all  felonies  were  bailable,  till  murder  was  ex- 
cepted by  ftatute:  fo  that  perfons  might  be  admitted  to 
bail  before  convi£lion  almofl  in  every  cafe.  But  the  ftatute 
Weftm.  I.  3  Edw.  I.  c.  15.  takes  away  the  power  of -bail- 
ing in  treafon,  and  in  divers  inftances  of  felony.  The  fta- 
tute 1  &  2  Ph.  &  Mar.  c.  13.  gives  farther  regulations  in 
this  matter :  and  upon  the  whole  we  may  colledt  (k),  that 
no  juftices  of  the  peace  can  bail,  i.  Upon  an  accufation  of 
treafon :   nor,   2.    Of  murder:   nor,   3.  In    cafs   of  man- 

(e)  z  Hawk.  P.  C.  89,  accufatus    per  plegios   dim'iltiy    praetcr- 

(f)  X  Hal.  P.  C.  127.  quam  in  placito  de  bom'iddio,  uhi  ad  ter- 

(g)  c,  I.  feft.  X4.  rorem   aliier  ftaiulum  eji.      (Glanv.  /. 
<h)  X  Inft.  189.  14.  c.  I.) 

to  hi  omnibus  placitis  de  felonia  filet        (k)  1  Inft,  i8(J.    z  Kal.  P.  C.  119. ' 

T  4  flaughterj 
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flaughter,  If  the  prlfoner  be  clearly  the  flayer,  and  not  bare- 
ly fufpedled  to  be  fo ;  or  if  any  indiftment  be  found  againft 
him  :  nor,  4.  Such  as,  being  committed  for  'felony,  have 
broken  prifon  ;  becaufe  it  not  only  carries  a  prefumption 
of  guilt,  but  is  alfo  fuperadding  one  felony  to  another:  5. 
Perfons  outlawed :  6.  Such  as  have  abjured  the  realm  :  7. 
Approvers,  of  whom  we  fliall  fpeak  in  a  fubfequent  chap- 
ter, and  perfons  by  them  accufed :  8.  Perfons  taken  with 
the  mainour,  or  in  the  fa£l  of  felony  :  9.  Perfons  charged 
"with  arfon  :  10.  Excommunicated  perfons,  taken  by  writ 
de  exommunicato  capiendo  :  all  which  are  clearly  not  admif- 
fible  to  bail.  Others  are  of  a  dubious  nature,  as,  11.  Thieves 
openly  defamed  and  known:  12.  Perfons  charged  with 
other  felonies,  or  manifeft  and  enormous  offences,  not  be- 
ing of  good  fame  :  and,  13.  Acceflbries  to  felony,  that  la- 
bour under  the  fame  want  of  reputation.  Thefe  feem  to 
be  in  the  difcretion  of  the  juftices,  whether  bailable  or  not. 
The  laft  clafs  are  fuch  as  mu/i  be  bailed  upon  offering  fuffi- 
cient  furety;  as,  14.  Perfons  of  good  fame,  charged  with  a 
bare  fufpicion  of  manflaughter,  or  other  inferior  homicide  : 
15.  Such  perfons,  being  charged  with  petit  larciny  or  any 
felony,  not  before  fpecified  :  or,  16.  With  being  accefTory 
to  any  felony.  Laftly,  it  is  agreed  that  the  court  of  king's 
bench  (or  any  judge  thereof  in  time  of  vacation)  may  bail 
for  any  crime  whatfoever,  be  it  treafon  (1),  murder,  or 
any  other  offence,  according  to  the  circumftances  of  the 
cafe.  And  herein  the  wifdom  of  the  law  is  very  manifeft. 
To  allow  bail  to  be  taken  commonly  for  fuch  enormous 
crimes,  would  greatly  tend  to  elude  the  public  juflice  :  and 
yet  there  are  cafes,  though  they  rarely  happen,  in  which  it 
would  be  hard  and  unjuft  to  confine  a  man  in  prifon,  though 
accufed  even  of  the  greateft  offence.  The  law  has  therefore 
provided  one  court,  and  only  one,  which  has  a  difcretionary 
power  of  bailing  in  any  cafe:  except  only,  even  to  this  high 
jurifdi^tion,  and  of  courfe  to  all  inferior  ones,  fuch  perfons 

(1)  In  the  reign  of  queen  Elizabeth  a  commitment,  for  a  charge  of  Itigh 
it  was  tbe  unanimous  opinion  of  the  treafon,  by  any  of  the  queen's  privy 
jl^dgcs,  that  no  court  could  bail  upon    council,     (i  Andcrf,  298.) 

as 
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as  are  committed  by  either  houfe  of  parliament,  fo  long  as 
the  feflions  laft  ;  or  fuch  as  are  committed  for  contempts  by 
any  of  the  king's  fuperior  courts  of  juftice. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the 
party  cannot  find  bail,  he  is  to  be  committed  to  the  county 
goal  by  the  mittimus  of  the  juftice,  or  warrant  under  his  hand 
and  feal,  containing  the  caufe  of  his  commitment ;  there  to 
abide  till  delivered  by  due  courfe  of  law  (m).  But  this  im- 
prifonment,  as  has  been  faid,  is  only  for  fafe  cuftody,  and 
not  for  puniftiment:  therefore,  in  this  dubious  interval  be- 
tweeen  the  commitment  and  trial,  a  prifoner  ought  to  be 
ufed  with  the  utmoft  humanity  ;  and  neither  be  loaded  with 
needlefs  fetters,  or  fubjedi^ed  to  other  hardftiips  than  fuch  as 
are  abfolutely  requifite  for  the  purpofe  of  confinement  only  ; 
though,  what  are  fo  requifite  muft  often  be  left  to  the  difcretion 
of  the  goalers  ;  who  are  frequently  a  mercilefs  race  of  men, 
and,  by  being  converfant  in  fcenes  of  mifery,  fteeled  againft 
any  tender  fenfation.  Yet  the  law  will  not  juftify  them  in 
fettering  a  prifoner,  unlefs  where  he  is  unruly,  or  has  attempt- 
ed an  efcape  (n) :  this  being  the  hilmane  language  of  our 
antient  lawgivers  (0),  "  cujiodes  poenam  fibi  commijforum  non 
**  augeanti  nee  ees  torqiieant ;  fed  omni  faevitia  remotdy  pieta~ 
*♦  teque  adhibitia,  judicia  debite  exequantur^ 

(m)  X  Hal.  P.  C.  izi.  (o)  Flet.  /.  i.  c.  iS. 

(n)  z  Inft.  381.     3  Inft.  34. 
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Chapter    the   t w e n t y-t h  i & d. 


Of  the  several  MODES  of  PROSECUTION, 


THE  next  ftep  towards  the  punifhment  of  offenders  is 
their  profecution,  or  the  manner  of  their  formal  ac- 
cufatian.  And  this  is  either  upon  a  previous  finding  of  the 
fa£l  by  an  irr^iieil  or  grand  jury;  or  without  fuch  previous 
finding.  The  former  VFay  is  tixhtx  by  prefentment,  or  in- 
diSfment. 

L  A  prefentment,  generally  taken,  is  a  very  comprehen- 
live  term  ;  Including  not  only  prefentments  properly  fo  call- 
ed, but  alfo  inqiiifitions  of  ofBce,  and  inditlments  by  a  grand 
jury.  A  prefentment,  properly  fpeaking,  is  the  notice  taken 
by  a  grand  jury  of  any  offence  from  their  own  knowledge 
or  obfervation  (a),  without  any  bill  of  indiftment  laid  be- 
fore them  at  the  fuit  of  the  king.  As,  the  prefentment  of 
a  nuifance,  a  libel,  and  the  like  ;  upon  which  the  ofBccr 
of  the  court  muil  afterwards  frame  an  indidlment,  before 
the  party  prefented  as  the  author  can  be  put  to  anfwer  it. 
An  inquifition  of  ofhce  is  the  a£t  of  a  jury,  fummoned  by 
the  proper  officer  to  inquire  of  matters  relating  to  the 
crown,  upon  evidence  laid  before  them.  Some  of  thefe  are 
4n  themfelves  conviQions,  and  cannot  afterwards  be  tra- 
yerfed  or  denied  j  and  therefore  the  inqueft,  or  jury,  ought 

(a)  Lamb.  Eirenarch,  /.  4.  c.  5. 
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to  hear  all  that  cnn  be  alledged  on  both  fides.  Of  this  na- 
ture are  all  inquifitions  oifelo  de  fe ;  of  flight  in  perfons  ac-*- 
cufed  of  felony  ;  of  deodands,  and  the  like  ;  and  prefentments 
of  petty  offences  in  the  fheriff 's  tourn  or  court-leet,  where- 
upon the  prefiding  officer  mayfet  a  fine.  Other  inquifitions 
may  be  afterwards  traverfed  and  examined  ;  as  particularly 
the  coroner's  inquifitlon  of  the  death  of  a  man,  v/hen  it  finds 
any  one  guilty  of  homicide  :  for,  in  fuch  cafes,  the  offender 
fo  prefented  mufl  be  arraigned  upon  this  inquifition,  and 
may  difpuie  the  truth  of  it ;  vrhich  brings  it  to  a  kitid  of  in- 
diftment,  the  mofl;  ufual  and  effe^lual  means  of  profecution, 
and  into  which  we  will  therefore  inquire  a  little  more  mi- 
nutely. 

II.  An  indiBment  (b)  is  a  written  accufation  of  one  or 
more  perfons  of  a  crime  or  mifdemefnor,  preferred  to,  and 
prefented  upon  oath  by  a  grand  jury.  To  this  end,  the  fhe- 
riff of  every  county  is  bound  to  return  to  every  feflion  of 
the  peace,  and  every  commiffion  of  oyer  and  terminer^  and 
of  general  goal  delivery,  twenty-four  good  and  lawful  men 
of  the  county,  fome  out  of  every  hundred,  to  inquire, 
prefent,  do,  and  execute  all  thofe  things,  which  on  the  part 
of  our  lord  the  king  fhall  then  and  there  be  commanded 
them  (c).  They  ought  to  be  freeholders,  but  to  what  a- 
mount  is  uncertain  (d):  which  feems  to  he.  cafus  omifjus^ 
and  as  proper  to  be  fupplied  by  the  legiflature  as  the  qualifi- 
cations of  the  petit  jury  ;  which  were  formerly  equally 
vague  and  uncertain,  but  are  now  fettled  by  feveral  adis  of 
parliament.  However,  they  are  ufually  gentlemen  of  the 
beft  figure  in  the  county.  As  many  as  appear  upon  this 
panel,  are  fworn  upon  the  grand  jury,  to  the  amount  of 
twelve  at  the  leafl,  and  not  more  than  twenty-three  ;  thac 
twelve  may  be  a  majority  Which  number,  as  well  as  the 
conftitution  itfelf,  we  find  exadly  defcribed,  fo  early  as  the 
laws  of  king  Ethelred  (e).  "  Exeant  feniores  duodccim  thaniy 
*'  et  praefe^us  cum  eis,  et  jurent  fuper  fan^tiarium  quod 

eis  in  manus  datur,  quod  nolint  idlum  inmcentem  accufare^ 

(b)  See  appendix,  feft.  i.  (d)  iVid.  155. 

(c)  a  Hal.  P.  C.  154.  (<^}  Wilk.  LL.  Jngl.  Sax.  117. 
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**  nee  aliquem  noxhim  celare"  In  the  time  of  king  Richard 
chs  firft  (according  to  Hovenden)  the  procefs  of  eleding  the 
^rand  jury,  ordained  by  that  prince,  was  as  follows  :  four 
knights  were  to  be  taken  from  the  county  at  large,  who  chofc 
two  more  out  of  every  hundred;  which  two  aflbciated  to 
themfelves  ten  other  principal  freemen,  and  thofe  twelve 
were  to  anfwer  concerning  all  particulars  relating  to  their 
own  dlftriiSl.  This  number  was  probably  found  too  large 
and  ifi-cO^nvenient ;  but  the  traces  of  this  inftitution  ftill  re- 
rcain,  in  that  fome  of  the  jury  mufl  be  fummoned  out  of 
every  hundre<i.  This  grand  jury  are  previoufly  inflru£l:ed  in 
the  arti'cles  of  their  inquiry,  by  a  charge  from  the  judge  who 
prefides  upon  the  bench.  They  then  withdraw,  to  Gt  and 
receive  indidlments,  which  are  preferred  to  them  in  the  name 
of  the  king,  but  at  the  fait  of  any  private  profecutor ;  and 
they  are  ot.ly  to  hear  evidence  on  behalf  of  the  profecution; 
for  the  finding  of  an  indictment  is  only  in  the  nature  of  an 
inquiry  or  accufation,  which  is  afterwards  to  be  tried  and 
determined;  and  the  grand  jury  are  only  to  inquire  upon 
their  oaths,  whether  there  be  fuflicient  caufe  to  call  upon  the 
party  to  anfwer  it.  A  grand  jury,  however,  ought  to  be 
thoroughly  perfuaded  of  the  truth  of  an  indictment,  fo  far  as 
their  evidence  goes;  and  not  to  reft  fatisfied  merely  with  re- 
mote probabilities:  a  doctrine  that  might  be  applied  to  very 
cpprefilvc  purpofes  (f). 

The  grand  jury  are  fworn  to  inquire,  only  for  the  body 
of  the  county,  pro  corpora  comitatus ;  and  therefore  they 
cannot  r^^gularly  inquire  of  a  fa£l  done  out  of  that  county 
for  which  they  are  fworn,  unltfs  particularly  enabled  by 
set  of  parliament.  And  to  io  high  a  nicety  was  this  matter 
^ntiently  carried,  that  where  a  man  was  wounded  in  one 
county,  and  died  in  another,  the  offender  was  at  common 
f.iw  indi£lable  in  neither,  becaufe  no  complete  a£l  of  felony 
WAS  done  in  any  one"  of  them;  but  by  ftatute  2  &  3  Edw. 
VI.  c^2i^.  "'he  is' now  .indictable  in  the  county  where  the 
j'arty  ditdl     And  fo  in  fome  other  cafes ;    as   particularly, 

(fj  State  Trials.  IV.  183. 

where 
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where  treafon  is  committed  out  of  the  realm,  It  may  be 
inquired  of  In  any  county  within  the  realm,  as  the  king  (half 
direft,  in  purfuance  of  ftatutes  16  Hen.  VIII.  c.  1 3.  3  :  Herr. 
VlII.  c.  2.  and  5  &  6  Edw.  VI.  c.  ii.  But,  in  general,  all 
ofFences  muft  be  Inquired  Into  as  well  as  tried  in  the  county 
where  the  fadt  is  committed. 

When  the  grand  jury  have  heard  the  evidence,  if  xhtj 
think  it  a  groundlefs  accufation,  they  ufed  formerly  to  in- 
dorfe  on  the  back  of  the  bill,  "  ignoramus  "  or,  Wvi  kno'v 
nothing  of  it  j  intimating,  that  though  the  fafts  might  pof- 
fibly  be  true,  that  truth  did  not  appear  to  them  ^  but  now, 
they  aflert  in  Englifh,  more  abfoiutely,  "  not  a  Lrue  bill  j" 
and  then  the  party  is  difcharged  without  farther  anfwer. 
But  a  frefli  bill  may  afterwards  be  preferred  to  a  fubfcquenc 
grand  jury.  If  they  are  fatisfied  of  the  truth  of  the  accu- 
fation, they  then  indorfe  upon  it,  *' a  true  bill;"  antlently, 
•*  billa  vera."  The  indictment  is  then  faid  to  be  found, 
and  the  party  flands  indldled.  But,  to  find  a  bill,  there  muil 
at  lead  twelve  of  the  jury  agree  ;  for  fo  tender  is  the  law  o£ 
England  of  the  lives  of  the  fubjefts,  that  no  man  can  be  con- 
victed at  the  fuit  of  the  king  of  any  capital  offence,  unlefs 
by  the  unanimous  voice  of  twenty-four  of  his  equals  and 
neighbours  :  that  is,  by  twelve  at  lead  of  the  grand  jurv,  In 
the  firft  place,  affenting  to  the  accufation  •,  and  afterwards, 
by  the  whole  petit  jury,  of  twelve  more,  finding  him  guilty 
upon  his  trial.  But,  if  twelve  of  the  grand  jury  aflent,  ic 
is  a  good  prefentment,  though  fome  of  the  reft  difagree  (g). 
And  the  indictment,  when  fo  found,  is  publicly  deliverod 
into  court. 

Indictments  muft  have  a  precife  and  fufficlent  certain- 
ty. By  ftatute  i  Hen.  V.  c.  5.  all  indictments  muft  fet 
forth  the  chriftian  name,  firname,  and  addition  of  the  ftate 
and  degree,  myftery,  town,  or  place,  and  the  county  of  the 
offender  :  and  all  this  to  identify  his  per/on.  The  t'ane  and 
place  are  alfo  to  be  afcertained,  by  naming  the  day,  and 
townfliip,  in  which  the  faCt  was  committed  :  though  a  mlf- 

(S)  *  Hal.  p.  C.  i<Ji, 

take 
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take  in  thefe  points  is,   in  general,  not  held  to  be  material, 
provided  the  ti?ne  be  laid  previous  to  the  finding  of  the  in- 
didment,  and  the  place  to  be  within  the  jurifditlion  of  the 
court.     But  fometimes  the  time  may  be  very  material,  where 
there  is  any  limitation  in  point  of  time  afligned  for  the  profe- 
cution  of  offenders  ;  as  by  the  ftatute  7  Will.  III.  c.  3.  which 
cnacls,  that  no  profecution  fhall  be  had  for  any  of  the  treafons 
or  mifpriGons  therein  mentioned  (except  an  airaflination  de- 
figned  or  attempted  on  the  perfon  of  the  king)  unlefs  the  bill 
of  indidlment  be  found  vs^ithin  three  years  after  the  offence 
committed  (h) :  and,  in  cafe  of  murder,  the  time  of  the  death 
muft  be  laid  within  a  year  and  a  day  after  the  mortal  ftroke 
was  given.     The   offence  itfclf   mult  alfo  be  fet  forth  with 
clearnefs  and  certainty :  and  in  feme  crimes  particular  words 
of  art  muft  be  ufed,  which  are  fo  appropriated  by  the  law  to 
exprefs  the  precife  idea  which  it  entertains  of  the  offence,  that 
no  other  words,  however  fynonymous  they  may  feem,  are  ca- 
pable of  doing  it.     Thus,   in  treafon,   the  fa£ls  muft  be  laid 
to  be  done,  "  treafonably,  and  againft  his    allegiance;"  an- 
tiently,  **  proditorie  et  contra  Hgeantiae  fitae  debitum  :"  elfe 
the  indiftment  is  void.     In  indictments  for  murder  it  is  ne- 
ceiTary  to  fay  that  the  party  indi6led  "  murdered,"  not  "  kiil- 
*'  ed"  or  *'  fiew,"  the  other;  v/hich  till  the  late  ftatute  was 
expreffed  in  Latin,   by  the  word  "  mtirdravit  (i)."     In  all 
indictments  for  felonies,  the  adverb  "  felonioufly,  felonice" 
muft  be  ufed;  and  for  burglaries  alfo,  "  biirglariter"  or  in 
Englifli,  "  burglarioufly :"   and  all  thefe  to  afcertain  the  in-  - 
tent.     In  -rapes,  the  word  "  rapnit^^   or  "  raviflied,"  is  ne- 
ceffary,  and  mull  not  be  cxprelfcd  by  any  periphrafis;    in  or- 
der to  render  the  crime  certain.     So  in  larcinies  alfo,    the 
words  ^■^  felonue  cebit  et  afportavity  felonioufly  took  and  car- 
•'  ried  away,"  are  necelTary  to  every  indiClment ;    for  thefe 
only  can  exprefs  the  very  offence.     Alfo  in  indi«Slmehts  for 
murder,  the  length  and  depth  of  the  wound  fhould  in  general 
be  expreflcd,    in  order  that   it  may  appear  to  the  court   to 
have  been  of  a  mortal  nature  :  but  if  it  goes  through  the 
body,   then  its  dimenfions  are  immaterial,   for  that  is  ap- 

(h)  Faft.  Z4S»-  (i)  SceVol.-III.  pag.  3ZI. 
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parently  fufEcient  to  have  been  the  caufe  of  the  death.  Alfa 
where  a  limb,  or  the  like,  is  abfolutely  cut  off,  there  fuch  de- 
fcription  is  impoflible  (k).  Laftly,  in  ir;di£iments  the  value 
of  the  thing,  which  is  the  fubjedl  or  inftrument  of  the  offence, 
mud  fometimes  be  expreffed.  In  indidtments  for  larciniea 
this  is  necefl'ary,  that  it  may  appear  whether  it  be  grand  or 
petit  larciny ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy  :  in  homicide  of  all  foits  it  is  necclTary  ;  as  the  weapon, 
with  which  it  is  committed,  is  forfeited  to  the  king  as  a  deo- 
dand. 

The  remaining  methods  of  profecution  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoiitative  ftamp  of 
verifimilitude  upon  the  accufation.  One  of  tiiefc,  by  the  com- 
mon law,  was  when  a  thief  was  taken  ivith  the  mai- 
noufy  that  is,  witii  the  thing  ftolen  upon  him,  intnanu.  For 
he  might,  when  io  dtttOtcdjlagrajite  delicloy  be  brought  in- 
to courts  arraigned,  and  tried,  without  indictment :  as  by 
the  Dauilh  law  he  might  be  taken  and  hanged  upon  the 
fpot,  without  accufation  or  trial  (1).  But  this  proceeding 
was  taken  away  by  feveral  ftatutcs  in  the  reign  of  Edward 
the  third  (m) :  though  in  Scotland  a  fimilar  procefs  remains 
to  this  day  (n).  So  that  the  only  fpecies  of  proceeding  at 
the  fuit  of  the  king,  without  a  previous  indictment  or  pre- 
fentment  by  a  grand  jury,  now  feeras  to  be  that  of  infor- 
mation. 

III.  Informations  are  of  two  forts;  firft,  tbofe  which 
are  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fub- 
je6t ;  and,  fecondly,  fuch  as  are  only  in  the  name  of  the 
king.  The  former  are  ufually  brought  upon  penal  ftatutes, 
which  infli£t  a  penalty  upon  convi£tion  of  the  offender,  one 
part  to  the  ufe  of  the  king,  and  another  to  the  ufe  of  the 
informer  ;  and  are  a  fort  of  qui  tarn  aftions,  (the  nature  of 
which  was  explained  in  a  former  volume)  (0)  only  carried 
on  by  a  criminal  inftead  of  a  civil  procefs  :  upon  which  f 

(k)  5  Rep.  III.  (n)  Lord  Kayms.  I.  331. 

(1)  Stiernh.  de  jure  Stteon.  I,  3.  c.  J.      (oj  See  Vol.  Ill,  pao.  kJo. 
(m)  1  Hal.  P.  C.  1^9. 
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fliall  therefore  only  obfcrve,  that  by  the  ftatute  31  Eliz.  c.  5* 
no  profecution  upon  any  penal  ftatute,  the  fuit  and  benefit 
•whereof  are  limited  in  part  to  the  king  and  in  part  to  the 
profecutor,  can  be  brought  by  any  common  informer  after 
one  year  is  expired  fince  the  commiflion  of  the  offence  ;  nor 
on  behalf  of  the  crown  after  rhe  lapfe  of  two  years  longer  5 
nor,  where  the  forfeiture  is  originally  given  only  to  the  king, 
can  fuch  profecution  be  had  after  the  expiration  of  two  years 
from  the  commiflion  of  the  offence. 

The  informations,  that  are  exhibited  in  the  name  of  the 
Iting  alone,  are  alfo  of  two  kinds  :  firfl,  thofe  which  are  truly 
and  properly  his  own  fuits,  and  filed  ex  officio  by  his  own 
immediate  officer,   the  attorney  general :  fecondly,  thofe  in 
which,  though  the  king  is  the   nominal  profecutor,  yet  it  is 
at  the  relation  of  fome  private  perfon  or  common  informer  ; 
and  they  are  filed  by  the  king's  coroner  and  attorney  in  the 
court  of   king's    bench,  ufually  called   the    mafter  of  the 
crown-office,  who  is  for  this  purpofe  the  Handing  officer  of 
the   public.     The  obje£ls   of  the  king's  own  profecutions, 
filed  ex  officio  by  his  own  attorney  general,   are   properly 
fuch  enormous  mifdemefnors,  as  peculiarly  tend  to  difturb 
or  endanger  his  government,  or  to  moleft  or  affront  him  in 
the  regular  difcharge  of  his  royal  fun£lions.     For  offences 
fo  high  and  dangerous,  in  the  punifhment  or  prevention  of 
which  a  moment's  delay  would  be  fatal,   the  law  has  given 
to  the  crown  the  power  of  an  immediate  profecution,  with- 
out waiting  for  any  previous  application  to  any  other  tribu- 
nal.    A  power  fo  necefTary,  not  only  to  the  cafe  and  fafcty, 
but  even  to  the  very  exiftence  of  the  executive  magiflrate, 
was  originally   referved   in  the  great  plan   of   the  Englifh 
conftiturion,  which  has  wifely  provided  for  the   due  prefer- 
vation  of  all  its   parts.     The  objects  of  the  other   fpecies 
of  informations,  filed    by   the    mafter   of  the  crown-office 
upon    the  complaint  or   relation  of  a  private   fubjedl,    are 
any    grofs    and    notorious    mifdemefnors,   riots,    batteries, 
libels,    and    other  immoralities   of   an    atrocious    kind   (p), 
not  peculiarly    tending   to   difturb  the    government    (for 

(p)  a  Hawk.  P.  C.  j(So. 

thofe 
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thofe  are  left  to  the  care  of  the  attorney-general)  but  which* 
on  account  of  their  magnitude  or  pernicious  example,  deferve 
the  moft  public  animadverfion.  And  when  an  information 
is  filed,  either  thus,  or  by  the  attorney-general  ex  officioy  it 
muft  be  tried  by  a  petit  jury  of  the  county  where  the  offence 
arifes  :  after  which,  if  the  defendant  be  found  guilty,  he  muft 
rcfort  to  the  court  for  his  punilliment. 

There  can  be  no  doubt  but  that  this  mode  of  profecu- 
tion,  by  information  (or  fuggeftion)  filed  on  record  by  the 
king's  attorney-general,  or  by  his  coroner  or  mafter  of  the 
crown-office  in  the  court  of  king's  bench,  is  as  antient  as 
the  common  law  itfelf  (q).  For  as  the  king  was  bound  to 
profecute,  or  at  leaft  to  lend  the  fan£lion  of  his  name  to  a 
profecutor,  whenever  a  grand  jury  informed  him  upon  their 
oaths  that  there  was  a  fufficient  ground  for  inftituting  a 
criminal  fuit;  fo,  when  thefe  his  immediate  officers  were 
otherwife  fufficiently  aflured  that  a  man  had  committed  a 
grofs  mifdemefnor,  cither  perfonally  againft  the  king  or 
his  government,  or  againft  the  public  peace  and  good  or- 
der, they  were  at  liberty,  without  waiting  for  any  farther 
intelligence,  to  convey  that  information  to  the  court  of 
king's  bench  by  a  fuggeftion  on  record,  and  to  carry  on  the 
profecution  in  his  majefty's  name.  But  thefe  informations 
(of  every  kind)  are  confined  by  the  conftitutional  law  to 
mere  mifdemefnors  only  :  for,  wherever  any  capital  offence  , 
is  charged,  the  fame  lav/  requires  that  the  accufation  be 
warranted  by  the  oath  of  twelve  men,  before  the  party  fliall 
be  put  to  anfwer  it.  And,  as  to  thofe  offences, -in  which 
informations  were  allowed  as  well  as  indictments,  fo  long  as 
they  were  confined  to  this  high  and  refpedlable  jurifdiclion, 
and  were  carried  on  in  a  legal  and  regular  courfe  in  his  ma- 
jefty's court  of  king's  bench,  the  fubje£l  had  no  reafon  to 
complain.  The  fame  notice  was  given,  the  fame  procefs 
was  iffued,  the  fmie  pleas  were  allowed,  the  fame  trial  by 
jury  was  had,  the  fame  judgment  was  given  by  the  fame 
judges,  as  if  the  profecution  had  originally  been  by  indi£i- 

(q)  I  Show.  118.  ''■'" 
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menr.  But  when  the  ftature  3  Hen.  VII.  c.  i.  had  extend- 
ed the  jurifdidion  of  the  court  of  flar-chamber,  the  mem- 
bers of  which  were  the  fole  judges  of  the  law,  the  fa£l,  and 
tbe  penalty  J  and  when  the  flitute  ii  Hen.  VII.  c.  3.  had 
permitted  informations  to  be  brought  by  any  informer  upori 
any  penal  flatute,  not  extending  to  life  or  member,  at  the  af- 
fifes  or  before  the  juflices  of  the  peace,  who  wers  to  hear  and 
determiqe  the  fame  according  to  their  own  difcretion ;  then 
it  was,  that  the  legal  and  orderly  jurifdidion  of  the  court  o£ 
king's  bench  fell  into  difufe  and  oblivion,  and  Empfon  and 
Dudley  (the  wicked  inftruments  of  king  Henry  VII)  by  hunt- 
ing out  obfolete  penalties,  and  this  tyrannical  mode  of  pro- 
fecution,  with  other  oppreffive  devices  (r),  continually  haraf- 
fed  the  fubjed,  and  (hamefully  enriched  the  crown.  The  lat- 
ter of  thefe  ads  was  foon  indeed  repealed  by  ftatute  i  Hen. 
VIII.  c.  6.  but  the  court  of  flar-chamber  continued  in  high 
vigour,  and  dally  increafing  its  authority,  for  more  than  a 
century  longer :  till  finally  abolifhed  by  ftatute  16  Car.  I.  c^ 

10. 

Upon  this  diflblutlon  the  old  common  law  (s)  authoiity 
of  the  court  of  king's  bench,  as  the  cujlos  morinn  of  the  na- 
tion, being  found  neceflary  to  refide  fomewhere  for  the 
peace  and  good  government  of  the  kingdom,  was  again  re- 
vived in  pradice  (t).  And  it  is  obfervable,  that,  in  the 
fame  ad  of  parliament  which  abolifhed  the  court  of  flar- 
chaniber,  a  convidion  by  information  is  exprefsly  reckoned 
up,  as  one  of  the  legal  modes  of  convidion  of  fuch  perfons 
as  fliould  offend  a  third  time  agairjli  the  provifions  of  that 
ftatute  (u).  It  is  true,  fir  Matthew  Hale,  who  prefided  in 
this  court  foon  after  the  time  of  fuch  revival,  is  faid  (w)  to 
have  been  no  friend  to  this  method  of  profecution  :  and, 
if  fo,  the  reafon  of  fuch  his  diflike,  was  probably  the  ill 
ufe,  which  the  mafter  of  the  crown-office  then  made  of  his 
authority,   by  permitting  the  fubjed  to   be  harafTed  with 

(r)  I  And.  157.  1657.)  a  Syd,  71-   i  Syd.  151. 

(s)  5  Mod.  464.  (u)  Stat.  16  Car.  I.  c.  10.  icCt.  tf. 

(t)  Styl.  Rep.  217.  14$.  Styl.  praft.  (w)  5  Mod.  4O0. 
Reg.  W.  Information,  pag.  1^7.  (edit. 
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Vexatious  informations,  whenever  applied  to  by  any  malici- 
ous or  revengeful  profecutor;  rather  than  his  doubt  of  their 
legality,  or  propriety  upon  urgent  occafions  (x).  For  the 
power  of  filing  informations,  without  any  control,  then  rc- 
fided  in  the  breaft  of  the  mafter :  and,  being  filed  in  the 
name  of  the  king,  they  fubjeded  the  profecutor  to  no  cofts, 
though  on  trial  they  proved  to  be  groundlefs.  This  oppreflive 
ufe  of  them,  in  the  times  preceding  the  revolution,  occafioned 
a  ftruggle,  foon  after  the  acceflion  of  king  William  (y),  to 
procure  a  declaration  of  their  illegality  by  the  judgment  of 
the  court  of  king's  bench.  But  fir  John  Holt,  who  then  pre- 
fided  therp,  and  all  the  judges,  were  clearly  of  opinion,  thit 
this  proceeding  was  grounded  on  the  common  law,  and  could 
not  be  then  impeached.  And,  in  a  few  years  afterwards,  a 
more  temperate  remedy  was  applied  in  parliament,  by  ftatute 
4  &  5  W.  &  M.  c.  18.  which  enadls,  that  the  clerk  of  the 
crown  fhall  not  file  any  information  without  exprefs  diretlion 
from  the  court  of  king's  bench  :  and  that  every  profecutor, 
permitted  to  promote  fuch  information,  {ball  give  fecurity  by 
a  recognizance  of  twenty  pounds  (which  now  feems  te  be  too 
fmall  a  fum)  to  profecute  the  fame  with  effe£t ;  and  to  pay 
cofls  to  the  defendant,  in  cafe  he  be  acquitted  thereon,  un- 
Icfs  the  judge,  who  tries  the  information,  (hall  certify  there 
\vas  reafonable  caufe  for  filing  it  5  and,  at  all  events,  to  pay 
cofts,  unlefs  the  information  fliall  be  tried  within  a  year  after 
ilTue  joined.  But  there  is  a  provifo  in  this  aft,  that  it  fliall 
not  extend  to  any  other  informations  than  thofe  which  are 
exhibited  by  tbc  mafter  of  the  crown-office ;  and,  confequent- 
ly,  informations  at  the  king's  own  fult,  filed  by  his  attorney- 
general,  are  no  way  reftrained  thereby. 

Theke  is  onefpecles  of  informations,  ftill  farther  regu- 
lated by  ftatute  9  Ann.  c.  10.  viz.  thofe  in  the  nature  of  a 
■wilt  oi  quo  XV arrant 0  ;  which  was  ftiewn,  in  the  preceding 
volume  (z),  to  be  a  remedy  given  to  the  crown  againft  fuch 
as  had  ufurped  or  intruded  into  any  office  or  franchife.     The 

(x)  I  Saund.  joj.  i  Sytl.  174.  141.  Farr.  351.  i  Show.  io5. 

(y)  M.  I  W.  &  M.  s.  Mod.  459-  Coir.b.         (z)  See.  Vol.  III.  pag.  i6i. 
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>■  modern  Information  tends  to  the  fame  purpofe  as  the  anti- 
ent  writ,  beiDg  geneia]ly  made  ufe  of  to  try  the  civil  rights 
of  fuch  franchifes  j  though  it  is  commenced  in  the  fame, man- 
ner as  other  informations  are,  by  leave  of  the  court,  or  at  the 
will  of  the  attorney-general  :  being  properly  a  criminal  pro- 
fecution,  in  order  to  fine  the  defendant  for  his  ufurpation, 
as  well  as  to  ouft  him  from  his  office  •,  yet  ufaally  confidered 
at  prcfcnt  as  merely  a  civil  proceeding. 

These  are  all  the  methods  of  profecution  at  the  fuit  of 
the  king.  There  yet  remains  another,  which  is  merely  at 
the  fuit  of  the  fubjeft,  and  is  called  an  appeal. 

IV.  An  appeal,  in  the  fenfe  wherein  it  is  here  ufed,  does 
not  fignify  any  complaint  to  a  fuperlor  court  of  an  injuftlce 
done  by  an  Inferior  one,  which  is  the  general  ufe  of  the  word  ^ 
but  it  here  means  an  original  fuit,  at  the  time  of  Its  firft 
commencement  (a).  An  appeal  therefore,  when  fpoken  of 
as  a  criminal  profecution,  denotes  an  accufatlon  by  a  private 
fubjeft  againft  another,  for  fome  heinous  crime  ;  demanding 
punifhmenton  accountof  the  particular  injury  fuffered,  rather 
than  for  the  oifence  againft  the  public.  As  this  method  of 
profecution  Is  ftill  in  force,  I  cannot  omit  to  mention  It : 
but,  as  it  is  very  little  in  ufe  on  account  of  the  great  nicety 
required  in  conducing  it,  I  fliall  treat  of  it  very  briefly  ;  re- 
ferring the  ftudent  for  more  particulars  to  other  voluminous 
compilations  (b). 

This  private  procefs,  for  the  punifhment  of  public 
crimes,  ha-d  probably  Its  original  in  thofe  times,  when  a 
private  pecuniary  fatisfa£lion,  called  a  vjeregild^  was  con- 
flantly  paid  to  the  party  Injured,  or  his  relations,  to  explats 
enormous  offences.  This  Avas  a  cufbom  derived  to  us,  in 
common   with  other  northern  nations  (c),  from  our  ancef- 

(a)  It   is  derived  from' the  French,  ter;  which  fipnifies  the  fame  as  tlie  or- 

*'    appfHer,"   the    verb    a£live,  wliich  dinary  fcnlc  of  "  appeal"  in  Eiiglifh. 

fitrnjfics    to   call    upon,    fummon,    or  (I))  a  Hawk   P.  C.  ch.  13. 

challcnj^c  one;   and  not  the  verb  ncii-  (c)  Stienih  ile  jure  Sueon.  I.  3.  c.  4. 

tors. 
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tors,  the  antient  Germans  ;  among  whom,  according  to  Ta- 
citus (d),  "  laitur  homicidium  certo  armentorimi  ac  pecorum 
*<  numero :  recipitque  fatisfa&ionan  univcrfa  domus  (e)."  In 
the  fame  manner  by  the  Irifh  Brehon  law,  in  cafe  of  murder, 
the  Brehon  or  judge  was  ufed  to  compound  between  the 
murderer,  and  the  fr-iends  of  the  decealed  who  profecuted 
him,  by  caufing  the  maiefa£lor  to  give  unto  them,  or  to  the 
child  or  wife  of  him  that  was  flain,  a  recompence  which  they 
called  an  eriach  (f ).  And  thus  we  find  in  our  Saxon  laws 
(particularly  thofe  of  king  AthelHan)  (g),  the  feveral  were- 
gilds  for  homicide  eftablifhed  in  progreilive  order,  from  the 
<leath  of  the  ceorl  or  peafant,  up  to  that  of  the  king  himfelf 
('h).  And  in  the  laws  of  king  Henry  I.  (i),  we  have  an  ac- 
count of  what  other  offences  were  then  redeemable  ty  were- 
gild,  and  what  were  not  fo  (k).  As  therefore,  during  the 
continuance  of  this  cuflom,  a  procefs  was  certainly  given, 
for  recovering  the  weregild  by  the  party  to  whom  it  was  due  j 
it  feems  that,  when  tbefe  offences  by  degrees  grew  no  long- 
er redeemable,  the  private  procefs  was  (till  continued,  in  or- 
der to  infure  the  infliftion  of  punifliment  upon  the  offender, 
though  the  party  injured  was  allowed  no  pecuniary  com- 
penfation  for  the  offence. 

But  though  appeals  were  thus  in  the  nature  of  profecu- 
tions  for  fome  atrocious  injury  committed  more  immedi- 
ately againfl  an  individual,  yet  it  alfo  was  aniiently  permit- 
ted, that  any  fubje£l  might  appeal  another  fubje<Sl  of  high- 

(d)  de  M.  G.  c.  II.  that  of  the  king  was  divided  ;   one  half 

(e)  And  in  another  place,  (c.  iz.)     being  paid  to  the  ptiolic,   the  other  to 
**  Ddidh,  pro   rmdo  poenarum,   equo-     the  royal  family. 

"  rum     pecortimjue     numero     convitli  (i)  c.  ii. 

"  mnlBantur.      Pars   mul^ae  regi  vel  (k)  In  Turkey- tl, is  principle  is  flill 

*'  civitati ;  pars  ipfi  qui  vindicatur,  vel  carried  fo  far,  that  even  murder  is  ne- 

"  propinquh  ejus,  cxfohnturJ"  ver  profecuted   hy  tlie  officers  of  the 

(f)  Spenfer's  (bte  of  Ireland,  paj;.  government,  as  with  iis.     It  is  the  bu- 
SS13.  fc/iV.  Hughes.  finefs  of  the  next  relaiions,    and  them 

(g)  Jud'tc.  Civil.  Lund.  WWk.  71.  only,   to  revenge  the  flan<»htcr  of  their 
(h)  The  weregild  of  a  ceoil  was  z(5(J     kinimen  :  and  if -they  rather  choofe  (as 

thrymfas,  that   of    the  king    30,000 ;  they  generally  do)   to  compound   the 

each  thrymfa  being  equal   to  about  a  matter  for  money,  nothing  more  is  faid 

ihilling  of  our  prcfent   money.     The  about  it.     (Lady   M.   W.   Montague) 

weregild  of  a  fubjeft  was  paid  entirely  Ictt.  41. 
.to.thc  rektions  of  the  party  fiain  :  but 

U  3  ti-eafon. 
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treafon,  either  in  the  courts  of  common  law  (1),  or  in  par- 
liament, or  (for  treafons  committed  beyond  the  feas)  in  the 
court  of  the  high  xonftablc  and  marfhal.  The  cognizance 
of  appeals  in  the  latter  (liil  continues  in  force ;  and  fo  late 
as  163 1  there  was  a  trial  by  battel  awarded  in  the  court  of 
chivalry,  on  fuch  an  appeal  of  treafon  (m) :  but  the  firft  was 
•virtually  abolifhed  (n)  by  the  ftatutes  5  Edw.  III.  c.  9.  and 
25  Edw.  III.  c.  24.  and  the  fecond  exprefsly  by  ftatute  1  Hen. 
IV.  c.  14.  So  that  the  only  appeals  now  in  force,  for  things 
done  within  the  realm,  are  appeals  of  felony  and  mayhem. 

An  appeal  of  felony  may  be  brought  for  crimes  commit- 
ted either  againft  the  parties  themfelves,  or  their  relations. 
The  crimes  againft  the  parties  themfelves  are  larciny,  rape, 
and  arfon.  And  for  thefe,  as  well  as  for  mayheniy  the  per- 
fons  robbed,  ravifhed,  maimed,  or  whofe  houfes  are  burnt, 
may  inftitute  this  private  procefs.  The  only  crime  againft 
one's  relation,  for  which  an  appeal  can  be  brought,  is  that 
oi  killingVxtsXy  by  either  murder  or  manflaughter.  But  this 
cannot  be  brought  by  every  relation  ;  but  only  by  the  wife 
for  the  death  of  her  huft>and,  or  by  the  heir  male  for  the 
death  of  his  anceftor  \  which  hcirftiip  was  alfo  confined, 
by  an  ordinance  of  king  Henry  the  firft,  to  the  four  neareft 
degrees  of  blood  (o).  It  is  given  to  the  wife,  on  account 
of  thelofsofhcr  huftjand  :  therefore,  if  ftie  marries  again, 
before  or  pending  her  appeal,  it  is  loft  and  gone ;  or,  if 
ihe  marries  after  judgment,  ftic  ftiall  not  demland  execu- 
tion. The  heir,  as  was  faid,  muft  alfo  be  heir-male,  and 
fuch  a  one  as  was  the  next  heir  by  the  courfe  of  the  com- 
mon law,  at  the  time  of  the  killing  of  the  anceftor.  But, 
this  rule  has  three  exceptions :  i.  If  the  perfon  killed  leaves 
an  innocent  wife,  fhc  only,  and  not  the  heir,  ftiali  have  the 
appeal:  2.  If  there  be  no  wife,  and  the  heir  be  accufed  of 
the  murder,  the  perfon,  who  next  to  him  would  have 
beei>  heir  male,  (hall  bring  the  appeal :    3.  If  the  wife  kills 

(1)  Brit.  c.  xir  a.  pag-  in- 

(m)  By  Donald  lord    Rea    againft  (n)   i  Hal.  P.  C.  ?4J. 

David  Ramfey.    (Rulhw.  vol.  ».  part.  (o)  Mir.  c  a.  fcft.  7. 

her 
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her  hufl)and,  the  heir  may  appeal  her  of  the  death.  And, 
by  the  ftatute  of  Gloucefter,  6  Edw.  I.  c.  9.  all  appeals  of 
death  mufl:  be  fued  within  a  year  and  a  day  after  the  com- 
pletion of  the  felony  by  the  death  of  the  party  :  which  feems 
to  be  only  declaratory  of  the  old  common  law ;  for  in  the 
Gothic  conftitutions  we  find  the  fame,  *'  praefcriptio  anna" 
*'  //V,  quae  cur r it  adverfus  auclcrcm,  Ji  de  /jomicidia  ci  77o;i 
**  cGiiJlut^ntra  cknnum  a  caedefaUa^  ne  quenquam  interea  ar- 
**  guat.€t  accujet  (p)." 

These  appeals  may  be  brought,  previous  to  any  indict- 
ment;  and,  if  the  appellee  be  acquitted  thereon,  he  cannot 
be  afterwards  indi£le<l  for  the  fame  ofFence.  In  like  man- 
ner as  by  the  old  Gothic  conftltution  ;  if  any  ofl'ender  gain- 
ed a  verdift  in  his  favour,  when  profecuted  by  the  party  in- 
jured, he  was  alfo  undejftood  to  be  acquitted  of  any  crown 
profecution  for  the  fame  offence  (q):  but,  on  the  contrary, 
if  he  made  his  peace  with  the  king,  flill  he  might  be  profe- 
cuted at  the  fuic  of  the  party.  And  fo,  with  us,  if  a  man  be 
acquitted  on  an  indidlment  of  murder,  or  found  guilty,  and 
pardoned  by  the  king,  ftlll  he  may,  by  viitue  of  flatute  3 
Hen.  VII.  CI.  be  profecuted  by  appeal  for  the  fame  felony, 
not  having  as  yet  been  p.uniflied  for  it:  though,  if  he  hath 
been  found  guilty  of  manflaughter  on  an  indittm.ent,  and 
hath  had  the  benefit  of  clergy,  and  fulfered  the  judgment  of 
the  law,  he  cannot  afterwards  be  appealed.  For  it  is  a  max- 
im of  law,  that  "  nemo  bis  punitur  pro  eodem  deli^o,** 

If  the  appellee  be  found  guilty,  he  fhall  fufTer  the  fame 
judgment  as  if  he  had  been  convicted  by  indi£lment  : 
but  with  this  remarkable  difference ;  that  on  an  indictment, 
■which  is  at  the  futt  of  the  king,  the  king  may  pardon  and 
remit  the  execution;  on  an  appeal,  which  is  at  the  fuit  of 
a  private  fubje£l,  to  make  an  atonement  for  the  private 
wrong,  the  king  can  no  more  pardon  it,  than  he  can  remit 
the  damages  recovered  on  an  adtioa  of  battery  (r).     In  like 

(p)  Stiernh.  de  jure  Goth.  1.  3.  c-  4'  (r)  *  Hawk.  P.  C.  391. 

(a)  Ibid.  I.  I.  c.  $. 
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manner  as,  while  the  weregllds  continued  to  be  paid  as  a 
fine  for  homicide,  it  could  not  be  remitted  by  the  king's  au- 
thority (s).  And  the  antient  ufage  v»as,  fo  late  as  Henry 
the  fourth's  time,  that  all  the  relations  of  the  flain  ftiould 
drag  the  appellee  to  the  place  of  execution  (t):  a  cuftom, 
founded  upon  that  favage  fpirit  of  family-refentment,  which 
prevailed  unlverfally  through  Europe,  after  the  irruption  of 
the  northern  nations,  and  is  peculiarly  attended  to  in  their 
feveral  codes  of  law  ;  and  which  prevails  even  now  among 
the  wild  and  untutored  inhabitants  of  America  :  as  if  the 
finger  of  nature  had  pointed  it  out  to  mankind,  in  their  rude 
and  uncultivated  ftate  (v).  However,  the  punifhment  of 
the  offender  may  be  remitted  and  difcharged  by  the  concur- 
rence of  all  parties  interefted  ;  and  as  the  king,  by  his  par- 
don may  fruftrate  an  indiftment,  fo  the  appellant,  by  his  re- 
leafe,  may  difcharge  an  appeal  (u) :  **  7iam  qidlibet  potejl  re- 
**  mmciare  juri,  pro  fe  introdiiEloJ'^ 

These  are  the  feveral  methods  of  profecution  inftituted 
by  the  laws  of  England  for  the  punifhment  of  offences;  of 
which  that  by  indidment  is  the  moft  general.  I  fhall  there- 
fore confine  my  fubfequent  obfervations  principally  to  this 
method  of  profecution  ;  remarking  by  the  way  the  mcfl  ma- 
terial variations  that  may  arife,  from  the  method  of  proceed- 
ing by  either  information  or  appeal. 

(s)  LL.  FJm-  {t€t.  3.  (v)  Robertfon  Cha.  V.  i.  43. 

(0  M.  II  Hw.  IV.  n.  3lnft.  113.        (u)  I  Hal.  P.  C.  5. 
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Chapter    the    twenty-fourth. 


Or   PROCESS    upon   an    INDICTMENT. 


WE  are  next,  In  the  fourth  place,  to  inquire  into  the 
manner  of  ilRiing  procefs,  after  indidment  found, 
to  bring  in  the  accufed  to  anfwer  it.  We  have  hitherto  fup- 
pofed  the  offender  to  be  In  cuftody  before  the  finding  of  the 
inditlment  j  in  wlilch  cafe  he  is  immediately  to  be  arraigned 
thereon.  But  If  hehadfled,  or  fecretes  himfelf,  in  capital  cafes; 
or  hath  not,  in  fmaller  raifdemefnors,  been  bound  over  to  ap- 
pear at  the  affizes  or  feffions,  dill  an  indi£lment  may  be  pre- 
ferred againft  him  in  his  abfence  ;  fmce,  were  he  prefent,  he 
could  not  be  heard  before  the  grand  jury  againft  it.  And, 
if  it  be  found,  then  procefs  muft  Iffue  to  bring  him  into 
court ;  for  the  indi61:ment  cannot  be  tried,  unlefs  he  per- 
fonally  appears :  according  to  the  rules  of  equity  in  all,  and 
the  exprefs  provlfion  of  ftatute  28  Edw.  III.  c.  3.  in  capital 
cafes ;  that  no  man  ihall  be  put  to  death,  without  being 
brought  to  anfwer  by  due  procefs  of  law. 

The  proper  procefs  on  an  Indl^lment  for  any  petty  mlf- 
demefnor,  or  on  a  penal  ftatute,  is  a  writ  of  venire  facias, 
which  is  in  the  nature  of  a  fummons  to  caufe  the  party  to 
appear.  And  if,  by  the  return  to  fuch  venire  it  appears,  that 
the  party  hath  lands  in  the  county  whereby  he  may  be  dlf- 
trained,  then  a  dijtrefa  infinite  fhall  be  iffued  from  time  to 

time 
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time  till  he  appears.  But  if  the  fherifF  returns  that  he 
hath  no  lands  in  his  bailiwick,  then  (upon  his  non-appear- 
ance) a  writ  of  capias  (hall  iflue,  which  commands  the  fherifF 
to  take  his  body,  and  have  him  at  the  next  aflizes  ;  and  if 
be  cannot  be  taken  upon  the  firft  capiasy  a  fecond  and  a 
third  fhall  iflue,  called  an  aliasy  and  a  pluries  capias.  But, 
on  indiclments  for  treafon  or  felony,  a  capias  is  the  firft  pro- 
cefs  :  and,  for  treafon  or  homicide,  only  one  fliall  be  allowed 
to  iflue  (a),  or  two  in  the  cafe  of  other  felonies,  by  ftatute 
25  Edw.  III.  c.  14.  though  the  ufage  is  to  iflue  only  one  in 
any  felony  •,  the  provifions  of  this  ftatute  being  in  moft  cafes 
found  impracticable  (b).  And  fo,  in  the  cafe  of  mifdemef- 
iiors,  it  is  now  the  ufual  piadlice  for  any  judge  of  the  court 
of  king's  bench,  upon  certificate  of  an  indictment  found,  to 
award  a  writ  of  capias  immediately,  in  order  to  bring  in  the 
defendant.  But  if  he  abfconds,  and  it  is  thought  proper  to 
purfue  him  to  an  outlawry,  then  a  greater  exa£lnefs  is  necef- 
fary.  For,  in  fuch  cafe,  after  the  feveral  writs  have  ifl'ued  in 
a  regular  number,  according  to  the  nature  of  the  refpective 
crimes,  without  any  efFed,  the  off'ender  (hall  be  put  in  the 
£xlge}it  in  order  to  his  outlawry  :  that  is,  he  fhall  be  exacted, 
proclaimed,  or  required  to  furrendcr,  at  five  county  courts  ; 
and  if  he  be  returned  quinto  exaSluSy  and  does  not  appear  at 
the  fifth  exadion  or  requifition,  then  he  is  adjudged  to  be 
cutlawed,  or  put  out  of  the  protection  of  the  law ;  fo  that  he 
is  incapable  of  taking  the  benefit  of  it  in  any  refpeCt,  either 
by  bringing  actions  or  otherwife. 

The  punifliment  for  outlawries  upon  indictments  for  mif- 
demcfnors,  is  the  fame  as  for  outlawries  upon  civil  aCtions  ; 
(of  which,  and  the  previous  procefs  by  writs  of  capias^  exigi 
facias-,  and  proclamation^  we  fpoke  in  the  preceding  book)  (c), 
viz.  forfeiture  of  goods  and  chattels.  But  an  outlawry  in 
treafon  or  felony  amounts  to  a  conviCtion  and  attainder  of 
the  ofTence  charged  in  the  indiCtment,  as  much  as  if  the 
offender  had  been  found  guilty  by  his  country  (d).     His  life 

(a)  See  appendix.  fe£>,  i,  (c)  See  Vol.  III.  pag.  183,  4. 

(h)  a  K2}.  P.  C.  195,  (d)  a  Hal  P.  C.  ioj. 

is 
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is  however  ftlH  under  the  protection  of  the  l;iw,  2s  hath  for- 
merly been  obferved  (e)  ;  and  though  antiently  an  outlawed 
felon  was  faid  to  have  caput  Ivpmutn,  and  might  be  knocked 
on  the  head  like  a  wolf,  by  aiiV  one  tliat  fhould  meet  him  (f) ; 
becaufe,  having  renounced  all  law,  he  was  to  be  dealt  with 
as  in  a  ftate  of  nature,  when  every  one  that  (hould  find  him 
might  flay  him  :  yet  now,  to  avoid  fuch  inhumanity,  it  is 
holden  that  no  man  is  intitled  to  kill  him  wantonly  or  wilful- 
ly ;  but  in  fo  doing  is  guilty  of  murder  (^),  unlefs  it  happens 
in  the  endeavour  to  apprehend  him  (h).  For  any  perfon  may 
arreft  an  outlaw  on  a  criminal  profecution,  ei:her  of  his  own 
head,  or  by  writ  or  warrant  of  capias  iitlagntitm^  in  order  to 
bring  him  to  execution.  But  fuch  outlawry  may  be  frequent- 
ly reverfed  by  writ  of  error  ;  the  proceedings  therein  being 
(as  it  is  fit  they  fhould  be)  exceedingly  nice  and  circumftan- 
tial  i  and  if  any  fingle  minute  point  be  omitted  or  mifcon- 
du£ted,  the  whole  outlawry  is  illegal,  and  may  be  reverfed  : 
upon  which  reverfal  the  party  accufed  is  admitted  to  plead  to, 
and  defend  himfelf  againft,  the  indicStment. 

Thus  much  for  procefs  to  bring  in  the  offender  after  in- 
dictment found  5  during  which  ftage  of  the  profecution  it  is, 
that  writs  of  certiorari  facias  are  ufually  had,  though  they 
may  be  had  at  any  time  before  trial,  to  certify  and  remove 
the  indi£lment,  with  all  the  proceedings  thereon,  from  any 
inferior  court  of  criminal  jurifdi£tion  into  the  court  of  king's 
bench  j  which  is  the  fovereign  ordinary  court  of  juftice  in 
caufes  criminal.  And  this  is  frequently  done  for  one  of 
thefe  four  purpofes  ;  either,  i.  To  confider  and  determine 
the  validity  of  appeals  or  incli£tmenrs  and  the  proceedings 
thereon  ;  and  to  quafli  or  confirm  them  as  there  iscaufe: 
or,  2,  Where  it  is  furmifed  that  a  partial  or  infufficient 
trial  will  probably  be  had  in  the  court  below,  the  indict- 
ment is  removed,  in  order  to  have  the  prifoner  or  defendant: 
tried  at  the  bar  of  the  court  of  king's  bench,  or  before  the 
juftices  of  nifi  prius :  or,  3.  It  is  fo  removed,  in  order  to 

(e)  See  pag.  17S.  (g)  i  Hil.  P.  C.  497. 

^f;  Mirr.  c.  4.  fed.  4.  Co.  Lltt.  Xi8.         (h)  Bradon./a/.  izj. 

plead 
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plead  the  king's  pardon  there  :  or,  4.  To  iflue  procefs  of 
outlawry  againft  the  offender,  in  thofe  counties  or  places 
where  the  procefs  of  the  inferior  judges  will  not  reach- 
him  (i).  Such  writ  of  certiorari,  when  iflued  and  delivered 
to  the  inferior  court  for  removing  any  record  or  other  pro- 
ceeding, as  well  upon  indictment  as  otherwife,  fuperfedes 
the  jurifdii^ion  of  fuch  inferior  court,  and  makes  all  fubfe- 
«]uent  proceedings  therein  entirely  erroneous  and  illegal ; 
uniefs  the  court  of  king's  bench  remands  the  record  to  the 
court  below,  to  be  there  tried  and  determined.  A  certiorari 
may  be  granted  at  the  inftance  of  either  the  profecutor  or 
the  defendant :  the  former  as  a  matter  of  right,  the  latter 
as  a  matter  of  difcretion  ;  and  therefore  it  is  feldom  granted 
to  remove  indictments  from  the  juftices  of  goal  delivery,  or 
after  iflue  joined  or  confefllon  of  the  faft  in  any  of  the 
courts  below  (k). 

At  this  ftage  of  profecution  alfo  it  is,  that  indiftments 
found  by  the  grand  jury  againft  a  peer  muft  in  confequencc 
of  a  writ  of  certiorari  be  certified  and  tranfmicted  into  the 
court  of  parliament,  or  into  that  of  the  lord  high  ftewatd  of 
Great  Britain  ;  and  that,  in  places  of  exclufive  jurifdidlion, 
as  the  two  univerfities,  indictments  muft  be  delivered  (upon 
challenge  and  claim  of  cognizance)  to  the  courts  therein 
eftablifhed  by  charter,  and  confirmed  by  a£l:  of  parliament, 
to  be  there  refpedtively  tried  and  determined. 

(!)  a  Hsl.  P.  C.  iio.  (k)  J  Ha%vk.  P.  C.  J87.     4  Burr.  749. 
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Chapter    the   twentt-fifth. 

Of     arraignment,    and    its    I  NCI- 
DENT  S. 


"^XTH  E  N  the  offender  either  appears  voluntarily  to  an 
V  V  indl£lment,  or  was  before  in  cuftody,  or  is  brought 
in  upon  criminal  procefs  to  anfwer  it  in  the  proper  court, 
he  is  immediately  to  be  arraigned  thereon  j  which  is  the 
fifth  ftage  of  criminal  profecution. 

.  To  arraign,  is  nothing  elfe  but  to  call  the  prifoner  to  the 
bar  of  the  court,  to  anfwer  the  matter  charged  upon  him  in 
the  indi£lment  (a).  The  prifoner  is  to  be  called  to  the  bar 
by  his  name  •,  and  it  is  laid  down  in  our  antient  books  (o)f 
that,  though  under  an  indictment  of  the  higbelt  nature,  he 
mud  be  brought  to  the  bar  without  irons,  or  any  manner  of 
fhackles  or  bonds ;  unlefs  there  be  evident  danger  of  an  e- 
fcape,  and  then  he  may  be  fecured  with  irons.  But  yet  in 
Layer's  cafe,  ^.  D.  1722,  a  difference  was  taken  between 
the  time  of  arraignment,  and  the  time  of  trial ;  and  ac- 
cordingly the  prifoner  flood  at  the  bar  in  chains  during  the 
time  of  his  arraignment  (c). 

(a)  X  Hal.  p.  C.  xi«.  C.    78.  3  Inft.  34.  Kel.  10.     1  Hal.  P. 

(b)  Rraa.  /.  3.  de  coron.  c.  18.  fed.     C.  119.     1  Hawk.  P.  C.  308. 
3-  Mirr.  r.  5.  fcft.  i.  fcft.  54.  Fiet.  /.         (c)  State  Trials.  VI.  J30. 
1.  f.  ii.  fee.  I.  Brit.  f.  J.  StaunJf.  P. 

When 


5»'^  Public  Book  FVV 

When  be  is  brought  to  the  bar,  he  is  called  upon  by 
name  to  hold  up  his  hand:  which,  though  it  may  feem  a 
trifling  circumftanc,  yet  is  of  this  importance,  that  by  the 
holding  up  of  his  hand  conjlat  de  perfcna^  and  he  owns  him- 
felf  to  be  of  that  name  by  which  he  is  called  (d).  However 
it  is  not  an  indifpenfable  ceremor.y;  for,  being  calculated 
merely  for  the  purpofe  of  identifying  the  perfon,  any  other 
acknowledgment  will  anfwer  the  purpofe  as  well  :  therefore, 
if  the  prifoner  obllinately  and  contemptuoufly  refufes  to 
hold  up  his  hand,  but  confeires  he  is  the  perfon  named,  it 
is  fully  fufUcient  (e). 

Then  the  indictment  is  to  be  read  to  him  diflin£lly  in 
the  Englifli  tongue  (which  was  law,  even  while  all  other 
proceedings  were  in  Latin)  that  he  may  fully  underftand 
his  charge.  After  which  it  is  to  be  demanded  of  him,  whe- 
ther he  be  guilty  of  the  crime,  whereof  he  (lands  indi£led, 
or  not  guilty.  By  the  old  common  law  the  acceffory  could 
not  be  arraigned  till  the  principal  was  attainted  ;  and  there- 
fore, if  the  principal  had  never  been  indicted  at  all,  had 
ilood  mute,  had  challenged  above  thirty-five  jurors  pe- 
remptorily, had  claimed  the  benefit  of  clergy,  had  obtained 
a  pardon,  cr  had  died  before  attainder,  the  accefibry  in  any 
of  thefe  cafes  could  not  be  arraigned  -,  for  non  conjlitit  whe- 
ther any  felony  was  committed  or  no,  till  the  principal  was 
attainted;  and  it  might  fo  happen  that  the  acceflbiy  fhould 
be  convi£bed  one  day,  and  the  principal  acquitted  the  next, 
•which  would  be  abfurd.  However,  this  abfurdity  could 
only  happen  where  it  was  pofFible  that  a  trial  of  the  prin- 
cipal might  be  had,  fubfequent  to  that  of  the  acceffory  : 
and  therefore  the  law  ftill  continues,  that  the  acceffory  fhall 
not  be  tried,  fo  long  as  the  principal  remains  liable  to  be 
tiied  hereafrer.  But  by  ftatute  i  Ann.  c.  9.  if  the  principal 
be  once  convided,  and  before  attainder,  (that  is,  before  hci 
receives  judgment  of  death  or  outlawry)  he  is  delivered  by 
pardon,  the  benefit  of  clergy,  or  otherwife ;  or  if  the 
principal  flands    mute,  or  challenges   peremptorily   above 

(d)  *  Hil.  V.  C.  lip.  (e)  Riym.  408. 
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the  legal  number  of  jurors,  fo  as  never  to  be  co;ivI£led  ac 
all  ;  in  any  of  thefe  cafes,  in  which  no  fubfequent  trial  can 
be  had  of  the  principil,  the  acccflbry  may  be  proceeded  a- 
gainft,  as  if  the  principal  felon  had  been  attainted  ;  for 
there  is  no  danger  of  future  contradiction.  And  upon  the 
trial  of  the  acceifory,  as  well  after  as  before  the  conviction 
of  the  principal,  it  feems  to  be  the  better  opinion,  and  found- 
ed on  the  true  fpirit  of  juftice  (f),  that  the  acceitbry  is  at 
liberty  (if  he  can)  to  controvert  the  guilt  of  his  fuppofed 
principal,  and  to  prove  him  innocent  of  the  charge,  as  well 
in  point  of  fa£l  as  in  point  of  law. 

When  a  criminal  is  arraigned,  he  eiihzr  ^ands  mutCy  or 
confejfes  the  fa£t  ;  which  circumftances  we  may  call  inci- 
dents \.o\S\t  arraignment:  or  elfe  he  pleads  to  the  indi£l- 
ment,  which  is  to  be  confidered  as  the  next  ftage  of  pro- 
ceedings. But,  firft,  let  us  obferve  thefe  incidents  to  the 
arraignment,  of  Handing  mute,  or  confeflion. 

I.  Regularly  a  prifoner  is  faid  to  ftand  mute,  when 
being  arraigned  for  treafon  or  felony,  he  either,  i.  Makes 
no  anfwer  at  all :  or,  2.  Anfwers  foreign  to  the  purpofe,  or 
with  fuch  matter  as  is  not  allowable ;  and  will  not  anfwer 
otherwife  :  or,  3.  Upon  having  pleaded  not  guilty,  refufes 
to  put  himfelf  upon  the  country  (g).  If  he  fays  nothing, 
the  court  ought  ex  officio  to  impanel  a  jury,  to  inquire  whe- 
ther he  flands  obitinately  mute,  or  whether  he  be  dumb  ex 
vijitatione  Dei.  If  the  latter  appears  to  be  the  cafe,  the 
judges  of  the  court  (who  are  to  be  of  counfel  for  the  prifo- 
ner, and  to  fee  that  he  hath  law  and  juftice)  lliall  proceed  to 
the  trial,  and  examine  all  points  as  if  be  had  pleaded  not 
guilty  (h).  But  whether  judgment  of  death  can  be  giveri 
againft  fuch  a  prifoner,  who  hath  never  pleaded,  and  can 
fay  nothing  in  arreft  of  judgment,  is  a  point  yet  undeter- 
mined (i). 

(f)  Fofter.  3(Jj,  <irc.  (h)  x  Hawk.  P.  C.  317. 

(g)  z  Hal.  P.  C.  31.  (i)  a  H4.  P.  C.  317. 


320 


Public  Book  IV, 


If  he  be  found  to  be  obftlnately  mute,  (which  a  prifoner 
hath  been  held  to  be,  that  hath  cut  out  his  own  tongue)  (k), 
then,  if  it  be  on  an  indictment  of  high  treafon,  it  is  clearly 
fettled,  that  (landing  mute  is  equivalent  to  a  conviction,  and 
he  fhall  receive  the  lame  judgment  and  execution  (1).  lAnd 
r.s  in  this  the  higheft  crime,  fo  alfo  in  the  lowed  fpecies  of 
felony,  viz.  in  petit  larciny,  and  in  all  mifdemefnors,  ftand- 
ing  mute  is  equivalent  to  conviction.  But  upon  appeals  or 
indictments  for  other  felonies,  or  petit  treafor,  he  fliall  not 
be  looked  upon  as  conviCled,  fo  as  to  receive  judgment  for 
the  felony  ;  but  fhall,  for  his  obftinacy,  receive  the  terrible 
fentence  of  penance,  or  peine  forte  et  dure. 

Before  this  is  pronounced,  the  prifoner  ought  to  have 
not  only  trina  admonitio,  but  alfo  a  convenient  refpite  of  a 
few  hours,  and  the  fentence  Ibould  be  diftinCtly  read  to  him, 
that  he  may  know  his  danger  (m) :  and,  afier  all,  if  he  con- 
tinues obftinate,  and  his  offence  is  clergyable,  he  (hall  have 
'the  benefit  of  his  clergy  allov/ed  him;  even  though  he  is 
too  ftubborn  to  pray  it(n).  Thus  tender  has  the  modern 
law  been  of  inilidling  this  dreadful  punifhment  :  but  if  no 
oth?r  means  will  prevail,  and  the  prifoner  (when  charged 
•with  a  capital  felony)  continues  ftubbornly  mute,  the  judg- 
ment is  then  given  againd  him,  without  any  diftinClion  of 
fex  or  degree.  A  judgment  which  the  l.uv  has  purpofely 
ordained  to  be  exquifuely  fevere,  that  by  that  vsry  means  it 
might  rarely  be  put  in  execution. 

The  rack,  or  queftion,  to  extort  a  confefTion  from  crimi- 
nals, is  a  pra(!;tice  of  a  different  nature:  this  being  only  ufed 
to  compel  a  man  to  put  himfelt  upon  his  trial ;  that  being  a 
fpecie§,  of  trial  in  itfelf.  And  the  trial  by  rack  is  utterly  un- 
known to  the  lav/  of  England  ;  though  once  when  the  dukes 
of  Exeter  and  Suffolk,  and  other  nanifters  of  Henry  VI. 
had  laid  a  defign  to  introduce  the  civil  law   into  this  king- 

(k)  jlnTr.  178.  (m)z  Hal.  p.  C  310. 

(I)  1  Ii,:wk.  P.  C.  319.     1  Hal.   P.  (n)  i  Hal.   P.  C.   311.        i  Hawk. 

C.  317.  p.  C.33J. 
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(lorn  as  the  rule  of  government,  for  a  beginning  thereof 
they  ere£led  a  rack  for  torture  ;  which  was  called  in  derifion 
the  duke  of  Exeter's  daughter,  and  fUIl  remains  in  the  tower 
of  London  (o)  :  where  it  was  occafionally  ufed  as  an  engine 
of  ftate,  not  of  hnv,  more  than  once  in  the  reign  of  queen 
Elizabeth  (p).  But  when,  upon  the  aflaflinatiou  of  Villiers 
duke  of  Buckingham  by  Felton,  it  was  prupofed  in  the  privy 
council  to  put  the  aflaflin  to  the  rack,  in  order  to  difcover 
his  accomplices  ;  the  judges,  being  confulted,  declared  una- 
nimoufly,  to  their  own  honour,  and  the  honour  of  the  Englifh 
law,  that  no  fuch  proceeding  was  allowable  by  the  laws  of 
England  (q).  It  feems  aflonifliing  that  this  ufage,  of  admi- 
niltring  the  torture,  fhould  be  faid  t6  arife  from  a  tender- 
ncfs  to  the  lives  of  men  :  and  yet  this  is  the  reafon  given 
for  its  introdu6tion  in  the  civil  law,  and  its  fubfequent  a- 
doption  by  the  French  and  other  foreign  nations  (r)  :  viz, 
becaufe  the  laws  cannot  endure  that  any  man  fhould  die  up- 
on the  evidence  of  a  falfe,  or  even  a  fingle  witnefs  ;  and 
therefore  contrived  this  method  that  innocence  (hould  mani- 
feft  itfelf  by  a  flout  denial,  or  guilt  by  a  plain  confeflion. 
Thus  rating  a  man's  virtue  by  the  hardinefs  of  his  conftitu- 
tion,  and  his  guilt  by  the  fenfibility  of  his  nerves  ! — But 
there  needs  only  to  ftate  accurately  (s),  in  order  moft  efFedtu- 
ally  to  expofe  this  inhuman  fpecies  of  mercy  :  the  uncer- 
tainty of  which,  as  a  teft  and  criterion  of  truth,  was  long  a- 
go  very  elegantly  pointed  out  by  TuUy;  though  he  lived  in 
a  ftate  wherein  it  was  ufual  to  torture  Haves  in  order  to  fur- 
nlfti  evidence  :  "  tamen^  fays  he,  ilia  torment  a  guhernat  do' 
*'  loTy  moderatur  natura  cujujque  turn  anuni  turn  corporis^ 
*'  regit  quaefitoKy  JleEfit  libido^  corrunipit  fpeSy  infirmat  me- 
*'  tus  ;  ut  in  tot  rerum  angiijliis  nihil  veritati  loci  relinqua- 
"  tur{t):' 

(0)  3  Inft.  3S-  and  precifion  that  arc  truly  mathemati- 
(p)Barr.  69.  385.  tical;  "  the  force  of  the  muicles  and 
(q)  Rufhvv.  Coll.  i.  638.  "  the  fenfibility  of  the  nerves  of  an  in- 

(1)  Cid.  I.  9.  /.  41.  /.  8.  ir  t.  47.  /.     "  noeeiit  perfon  being  given,   it  is  re- 
16.  Fortefc.  dt  L.  L.  Angl  c.  a*.  "  quired  to  find  the  degree  of   pain, 

(s)  The  marquis  Beccuria,  (ch.  16.)     "  ncceflary  to  make  him  confefs  him- 
in  an    exquifite  piece  of   raillery,  has     "  i'elf  guilty  of  a  given  crime." 
propofed  this  problem,  v^ith  a  gravity         (t)  Prt  Sulla,  j3. 
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The  Engiiil)  judgment  of  penance  for  ftamling  mute  (v) 
Is  as  follows:  that  the  prifoner  fhall  be  remanded  to  the  pri- 
fon  from  whence  he  came  ;  and  put  into  a  low,  dark  cham- 
ber ;  and  there  be  laid  on  his  back  on  the  bare  floor,  naked^ 
unlefs  where  decency  forbids  ;  that  there  be  placed  upon  his 
body  as  grer.t  a  Aveight  of  iron  as  he  can  bear,  "and  more; 
that  he  fliall  have  no  fuHenance,  fave  only,  on  the  firft  day, 
three  morfels  of  the  woift  bread  ;  arid,  on  the  fecond  day,, 
three  draughts  of  Handing  water,  that  fliall  be  neareft  to  the 
prifon  door  ;  and  inrthis  f^tuation  this  fhall  be  alternately  his 
daily  diet,  till  he  dies,  as  the  judgment  now  runs,  though 
formeflyit  wa?,  till  be  an/vjered  [u). 

It  hath  been  doubted  whether  this  punifhment  fubfifted 
at  the  common  law  (w),  or  was  introduced  in  confequence 
of  the  ftatute  Weflm.  i.  3  Edw.  I.  c.  12.  (x),  which  feems 
to  be  the  better  opinion.  For  not  a  word  of  it  is  mention- 
ed in  Glanvil  or  Bra£lon,  or  in  any  antient  author,  cafe,  or 
record,  (that  hath  yet  been  produced)  previous  to  the  reign 
of  Edward  I. :  but  there  are  inftances  on  record  in  the  reign 
of  Henry  III.  (y),  where  perfons  accufcd  of  felony,  and 
ftanding  mute,  were  tried  in  a  particular  manner,  by  two 
fucctfl'ive  juries,  and  convifled  j  and  it  is  nflerted  by  the 
judges  in  S  Hen.  IV.  that,  by  the  common  law  before  the 
flattite,  {landing  mute  on  an  appeal  amounted  to  a  convic- 
tion of  the  felony  (z).  This  ftatute  of  Edward  1.  directs 
fuch  perfons,  "  as  will  not  put  themfelves  upon  inquefts  of 
*'  felonies  before  the  judges  at  the  fuit  of  the  king,  to  be 
"  put  into  hard  and  ftrong  prifon  (/dent  mys  en  la  prifone fir t 
*'  et  'dure)  as  thofe  which  rcfufe  to  be  at  the  common  law 
**  of  the  land."  And,  immediately  after  this  ftatute,  the  form 
of  the  judgment  appeals  in  Fleta  and  Britton  to  have  been 
only  a  very  ftrait  confinement  in   prifon,    with  hardly  any 

(v)    I  Hul.  P.    C.   319.     t   Hawk.         (x)  Staundf.  P.  C  149-     Barr.  (Sj. 
jP.  C.  319.  (y)  Emlyn  on  x  Hal.  P.  C.  31*. 

(a)  Britt.  c.  4.  &  zz.    Flet.  /.  i.  c.         (z)  Al  common  ley,  avant  le  fiatifft 
34.  fee.  33.  di  Jl'ej}.  I.  c.  IX.  fi'r.fcun  ufl  ejire  ap- 

fw)  1  inft.  179.     a  Ilal.  P,  C.  3Z1.  /«i/,  cl  uj}  tjlre-  mine,  ilfcrra  conviR  de 

a  ila-.vk.  P.  C.  33<>.  fdcKy.     (M.illcr..  IV.  3,.) 
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tlegree  of  fuftenance  j  but  no  weight  is  direcled  to  be  laid 
upon  the  body,  fo  as  to  huftcn  the  death  of  the  miferable 
iuiferer:  and  indeed  any  furcharge  of  puniflinienton  pcrfons 
adjudged  to  penance,  fo  as  to  fliorten  their  lives,  is  reckoned 
by  Home  in  the  mirror  (a)  as  a  fpecies  of  criminal  homi- 
cide: to  which  we  may  add,  that  the  record  of  35  EJw.  I. 
(cited  by  a  learned  author)  (b)  mofl  clearly  proves,  that  the 
prifoner  might  then  polFibly  fubfift  for  forty  days  under  this 
lingering  punifhment.  I  fhould  therefore  imagine  that  the 
practice  of  loading  him  with  weights,  or,  as  it  is  ufually 
called,  prejftng  him  to  deathy  was  gradually  introduced  be- 
tween the  reign  of  Edward  I.  and  8  Hen.  IV.  when  it  firit 
appears  upon  our  books  (c)  ;  and  was  intended  as  a  fpecies 
of  mercy  to  the  delinquent,  by  delivering  him  the  fooner 
from  his  torment :  and  hence  I  prefume  it  alfo  was,  that  the 
duration  of  the  penance  was  then  firft  (d)  altered  j  and  in- 
ftead  of  continuing  till  he  anfwered,  it  was  directed  to  con- 
tinue till  be  died,  which  mull  very  foon  happen  under  an  e- 
normous  preffare. 

The  uncertainty  of  Its  original,  the  doubts  that  maybe 
conceived  of  its  legality,  and  the  repugnance  of  its  theory 
(for  it  rarely  is  carried  into  pra£tice)  to  the  humanity  of  the 
laws  of  England,  ali  feem  to  require  a  legiflative  abolition  of 
this  cruel  procefs,  and  a  reditution  of  the  antient  commoij 
law  -,  whereby  the  (landing  mute  in  felony,  as  veil  as  in 
treafon  and  in  trefpafs,  amounted  to  a  confeffion  of  the 
charge.  Or,  if  the  corruption  of  the  blood  and  the  confe- 
fequent  efcheat  in  feloriy  were  removed,  the  peine  forte  et 
dure  might  flill  remain  as  a  monument  of  the  favage  rapa- 
city, with  which  the  lordly  tyrants  of  feodal  antiquity  hunt- 
ed after  efcheats  and  forfeitures  ;  but  no  man  would  ever  be 
tempted  to  undergo  fuch  a  horrid  alternative.  For  the  law 
is,  that  by  (landing  mute',  and  fufferlng  this  heavy  penance, 
the  judgment,  and  of  courfe  the  corruption  of  the  blood 
and  efcheat  of  the  lands^  are  faved  in  felony  and  petit  trea- 

(a)  ch.  I.  feft.  9.  (il)  jEt  fmt  dit,  que  k  contrarie  avok 

(b)  Ban-.  <$*.  eftre  fait  devant  f-'.f  heures.     (Ibid.  ».) 

(c)  Yearb.  8.  Ikn.  IV.  t. 
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fon  ;  thou-gli  not  the  forfeiture  of  the  goods  :  and  therefore 
this  lingering  punifiimcnt  was  probably  introduced,  in  or-- 
der  to  extort  a  plea  ;  without  which  it  was  held  that  no 
judgment  of  death  could  be  given,  and  fo  the  lord  loft  hife 
efcheat.  But  r.otwithftanding  thefe  terrors,  fbme  hardy- 
delinquents,  Gonfcious  of  their  guilt,  and  yet  touched  with 
a  tender  regard  for  their  children,  have  rather  chofen  to 
fabmit  to  this  painful  death,  than  the  eafier  judgment  up- 
on convi£lion,  which  might  expofe  their  offspring  not  only 
to  prefent  want,  but  to  future  incapacities  of  inheritance. 
But  in  high  treafon,  as  flanding  mute  is  equivalent  to  a 
conviction,  the  f?me  judgrfient,  the  fame  coiruption  of 
blood,  and  the  fame  forfeitures  attend  ir,  as  in  other  cafes 
of  convi(Siion  (e).  And  thus  much  for  the  demefnor  of  a 
prifoner  upon  his  arraignm.ent,  by  (landing  mute. 

II.  The  other  incident  to  arraignments,  exelufive  of  the 
plea,  is  the  prifoner's  confeJfLon  ol  the  indidlment.  Upon 
a  (Imple  and  plain  confellion,  the  court  hath  nothing  to  do 
but  to  award  judgment :  but  it  is  ufually  very  backward  in 
receiving  and  recording  fuch  confcffion,  out  of  tendernefs  to 
the  life  of  the  fubjecl  ;  and  v/ill  generally  advife  the  pri- 
foner to  retraCl  it,  and  plead  to  the  indictment  (f). 

But  there  is  another  fpecies  of  confefllon,  which  we  read 
much  of  in  our  antient  books,  of  a  far  more  complicated 
kind,  which  is  called  approvement.  And  that  is  when  a 
perfon,  indicted  of  treafon  or  felony,  and  arraigned  for  the 
fame,  doth  confefs  the  fa6t  before  plea  pleaded  -,  and  ap- 
peals or  accufes  others,  his  accomplices,  of  the  fame  crime, 
in  order  to  obtain  his  pardon.  In  this  cafe  he  is  called  an 
approver  or  prover,  prohator^  and  the  party  appealed  or  a<;- 
cufed  is  called  the  appellee.  Such  approvement  can  only  be 
in  capital  offences  ;  and  it  is,  as  it  were,  equivalent  to  an 
indiClment,  fince  the  appellee  is  equally  called  upon  to  an- 
fwer  it  :  and  if  he  hath  no  reafonable  and  legal  exceptions 
to  make  to  the  perfon  of  the  approver,  which  indeed  are 
very  numerous,   he  muft  put  hinifelf  upon  his   trial,  either 

(e)  J  liav.k.  P,  C.  -Kiu  (0  4  Hal.  P .  C.  szs. 
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by  battel,  or  by  the  country  ;  and,  if  vanquiflird  or  found 
guilty,  muft  fufler  the  Judgment  ef  the  hw,  and  the  approver 
ihali  have  his  pardon,  ex  dehito  jujUtiae.  On  the  other 
liand,  if  the  appeilee  be  conqueror,  or  acquitted  by  the  jury, 
the  approver  (hall  receive  judgment  to  be  hanged,  upon  his 
•own  confeflion  of  the  indidlment ;  for  the  condition  of  his 
pardon  has  failed,  viz.  the  conviding  of  fome  other  perion, 
and  therefore  his  conviction  remains  abfolute* 

But  it  is  purely  in  the  difcretion  of  the  court  to  permit 
the  approver  thus  to  appeal,  or  nm  ;  and,  in  fa£l,  this  courfe 
of  admitting  approvements  hath  been  long  difufed  :  for  the 
truth  was,  as  fir  Matthew  Hale  obferves,  that  more  mifchief 
hath  arifen  to  good  men  by  thefe  kind  of  approvements,  up- 
on falfe  and  malicious  accufations  of  defperate  villains,  than 
benefit  to  the  public  by  the  difcovery  and  convi(9:ion  of  real 
cffendprs.     And  therefore,  in  the  times  when  fuch  appeals 
were  more  frequently  admitted,  great  flriclncfs  and  nicety 
were  held  therein  (g) ;  though,   hnce  their  difcontinuance, 
the  dodrine  of  approvements  is  become  a  matter  of  more 
curiofity  than  ufe.     I  (hall  only  obferve,  that  all   the   good, 
whatever  it  be,  that  can  be  expe£led  from   this  method  of 
approvement,  is  fully  provided  for  in  the  cafes  of  robbery, 
burglary,  houfebreaking,  and  iarciny  to  the  value  of  iive  -fliil- 
lings  from  fliops,  warchoufes,   ftables,  and  coachhoufes,  by 
ftatutes  4  &  5  W.  &  M.  c.  8.    10  &  11  W.  III.  c.  23^  and 
5  Ann.  c.  31.  which  ena£t,   that    if  any  fuch  felon,  being 
out  of  prifon,  iliall  difcover  two  or  more  perfons,  who  have 
committed  the  like  felonies,  fo  as  they  may  be  convi£led 
therebf  j  he  fnall  in  mod  cafes  receive  a  reward  of  40  /.  and 
in  general  be  intitled  a  pardon  of  all  capital  offences,    ex- 
cepting only  murder  and  treafon.     And  if  any  fuch  perfon, 
having  felonioufly  ftolen  any  lead,  iron,  or  other  metals, 
ihall  difcover  and  coi^vicl  two  offenders  of  having  illegally 
bought  or  received  the  fame,  he  (hall  by  virtue  of  flatute  29 
Geo.  II.  c.  30.  be  pardoned  for  all  fuch  felonies  committed 
%cfore  fuch  difcovery. 

(g)  I  Hal.  p.  C.  ch.  19.     1  Hawk.  P.  C  ch.  14. 
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Chapter    the    twenty-sixth. 


«■ '. 


Of   plea,    and    ISSUE. 


WE  are  now  to  confider  the  plea  of  the  prifoner,  or  de^ 
fenfive  matter  alledged  by  him  on  his  arraignment, 
if  he  does  not  confefs,  or  ftand  mute.  This  is  either,  i.  A 
plea  to  the  jurifditlion  ;  2.  A  demurrer  ;  3.  A  plea  in  abate- 
ment;  4.  A  fpecial  plea  in  bar;  or,  5.  The  general  iflue. 

Formerly  there  was  another  plea,  now  abrogated,  that 
oi  fan^iiary ;  which  is  however  neceffary  to  be  lightly 
touched  upon,  as  it  may  give  fome  light  to  many  parts  of 
our  antient  law:  it  being  introduced  and  continued  during 
the  fuperflitious  veneration  that  was  paid  to  confecrated 
ground  in  the  times  of  popery.  Fitd  then,  it  is  to  be  ob- 
ferved,  that  if  a  perfon  accufed  of  any  crime  (except  trea- 
fon,  wherein  the  crown,  and  facrilege,  wherein  the  church, 
was  too  nearly  concerned)  had  fled  to  any  church  or  church'^ 
yard,  and  within  forty  days  after  went  in  fackcloth  and  con- 
fefled  himfelf  guilty  before  tiie  coroner,  and  declared  all 
the  particular  circumflances  of  the  offence  ;  and  thereupoa 
took  the  oath  in  that  cafe  provided,  viz.  that  he  abjured  the 
realm,  and  would  depart  from  thence  forthwith  at  the  port 
that  fhould  be  afligned  him,  and  would  never  return  with- 
out leave  from  the  king ;  he  by  this  means  faved  his  life, 
if  he  obferved  the  conditions  of  the  oath,  by  going  with  a 
crofs   in  his  hand,  and  with   all  convenient  fpeed,   to  the 
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port  alFigned,  and  embirking.  For  if,  duiiij<:^  thii  forty  days 
privikdge  of  f.iniSluary,  or  in  his  road  to  the  Tea  fide,  he  was 
apprehended  and  arraigned  in  any  court  for  this  felony,  he 
might  plead  the  priviledg^  of  fin£luary,  and  had  a  right  to 
be  remanded,  if  taken  out  againft  his  will  (,i).  But  by  this 
abjuration  his  blood  was  attainted,  and  he  forfeited  all  liis 
goods  and  chattels  (b).  The  immunity  of  thefe  priviltdged 
places  was  very  much  abridged  by  tlie  fiatutes  27  Hen.  VllL 
<:.  19.  and  32  Hen.  VIII.  c.  12.  And  now,  by  the  ilatute 
21  Jac.  I.  c.  28.  all  priviledge  of  fancluary,  and  abjuration 
confequent  thereupon,  is  utterly  taken  away  and  abolifhed. 

FoRMEKLY  alfo  the  benefit  of  clergy  ufcd  to  be  pleaded 
before  trial  or  conviclion,  and  was  called  a  declinatory  plea  j 
which  was  the  name  alfo  given  to  that  of  fanftuary  (c). 
But  as  the  prifoner  upon  a  trial  has  a  chance  to  be  acquit- 
ted, and  totally  difcharged;  and,  if  convicSled  of  a  clergyable 
felony,  is  entitled  equally  to  his  clergy  after  as  before  con- 
vi£lion  ;  this  courfe  is  extremely  difadvantageoas  :  and  there- 
fore the  benefit  of  clergy  is  now  very  rarely  pleaded  ;  butj 
if  found  requifite,  is  prayed  by  the  convitl  before  judgment 
is  paffed  upon  him. 

I  PRCCEED  therefore  to  the  £ve  fpecies  of  pleas  before- 
mentioned. 

I.  A  PLEA  to  the  J irrifiliBiony  Is  wbere  an  indictment  is 
taken  before  a  court  that  hath  no  cognizance  of  the  oilence; 
as  if  a  man  be  indI6ted  for  a  rape  at  the  flieriff's  tourn,  or 
for  treafon  at  the  quarter  feflions  :  in  thefe,  or  fimilar  cafes, 
he  may  except  to  the  jurifdi6lion  of  the  court,  without  an- 
fvvering  at  all  to  the  crime  alledgtd  (d). 

II.  A  DEMURRER  to  tbc  indidmcnt.  This  is  incident 
to  criminal  cafes,  as  well  as  civil,  when  the  fa6l  as  alledged 

fa)  Mir.  c.  I.  fee.  :v  z  Hawk.  P.  C.  335-       (c)  »  Hal.  P.  C.  z^S. 
'b)  z  Hawk.  P.  C.  $i.  (<1J  Ibid.  156, 
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is  allowed  to  be  true,  but  the  prifoner  joins  iffue  upon  fomc 
point  of  law  in  the  indidiment,   by  which  he  irtfifts  that  the 
fa£l,  as  ftated,  is  no  felony,    treafon,  or  whatever  the  crime 
is  alledged  to  be.     Thus,  for  inftance,   if  a  man  be  indicted 
for  felonioujly  dealing  a  greyhound  ;   which  is  an  animal  in 
which  no  valuable  property  can  be  had,   and  therefore  it   is 
not  felony,  but  only  a  civil  trcfpafs,  to  deal  it  :  in  this  cafe 
the  party  indifted   may  demur  to  the  indictment  j   denying 
jt   to  be   felony,    though  he  confcfles  the  a£l  of   taking   it. 
Some  have  held  (e),  that  if,   on  demurrer,  the  point  of  law 
be  adjudged  againji  the  prifoner,  he  lliall  have  judgment  and 
execution,  as  if  convifted  by  verdict.     But  this  is  denied  by 
others  (f),  who  hold,  that  in  fuch  cafe  he  fhall  be  diredled 
and  received  to  plead  the  general  iffue,    not   guilty,   after  a 
demurrer  determined  againft  him.     Which  appears  the  more 
reafonable,  becaufe  it  is  clear,  that  if  the  prifoner  freely  dif- 
covers  the  fa6t  in  court,  and  refers  it  to  the  opinion  of  the 
court,  whether  it  be  felony  or  no ;   and    upon   the  fa£t  thus 
(liewn,  it  appears  to  be  felony  j  the  court  will  not  record  the 
confeflion,  but  admit  him  afterwards  to  plead  not  guilty  (g). 
And  this  fcems  to  be  a  cafe  of  the.  fame  nature,   being  for 
the  moft  part  a  miftake  in  point  of  law,  and  in  the  conduct 
of  his  ^pleading  \   and  though  a  man  by  mifpleading  may  in 
fome  cafes  lofe  his  property,  yet  the  law  will  not  fuffer  him 
by  fuch  niceties  to  lofe  his  life.     However,  upon  this  doubt, 
demurrers  to  indictments  are  feldom  ufed  :    fince  the  fame 
advantages  may  be  taken  upon  a  plea  of  not  guilty  ;  or  af- 
terwards,   in  arreft  of  judgment,    when  the  veidl^t  has  efta- 
blilhed  the  fad. 

III.  A  FLEA  in  abatement  is  principally  for  a  mifn&fmcrj 
a  wrong  name,  or  a  falfe  addliion  to  the  prifoner.  As,  if 
James  Allen,  gentlemariy  is  indiCled  by  the  name  of  Jo/vi 
Allen,  e/quircy  he  may  plead  that  he  has  the  name  of  James, 
and  not  of  John  ;  and  that  he  is  a  gentleman,  and  not  an 
cfquire.     And,   if  either  fact  is  found  by  a  jury,  then  the 

(e)  X  Hal.  p.  C.  157.  (g)  1  Hal.  P.  C.  1x5. 

(f)  %  Hawk.  P.  C.  334. 
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indidment  fhall  be  abated,  as  writs  or  dechrntlons  may  be  ia 
civil  adions;  of  which  we  fpoke  at  large,  in  the  preceding 

-volume  (h).  But,  in  the  end,  there  is  little  advantage  ac- 
cruing to  the  prifoner  by  means  of  thcfe  dilatory  pleas;  be- 
caufe,  if  the  exception  be  allowed,  a  new  bill  of  indiclment 
may  be  frjmed,  according  to  what  the  piifoner  in  his  plea 
avers  to  be  his  true  name  ard  addition.  For  it  is  a  rule, 
upon  all  pleas  in  abatement,  that  he  who  takes  advantage  of 
a  flaw,  mufl  at  the  fame  time  fliew  how  it  may  be  amended. 
Let  us  therefore  next  confuier  a  more  i'ubflantial  kind  of 
plea,   viz. 

IV.  Special  pleas  in  htir^  which  go  to  the  merits  of  the 
indictment,  and  give  a  reafon  why  the  prifoner  ought  not  to 
anfwer  it  at  all,  nor  put  himftlf  upon  his  trial  for  the  crime 
alledged.  Thefe  are  of  four  kinds  ;  a  former  acquittal,  a 
former  convi£lion,  a  former  attainder,  or  a  pardon.  There 
are  many  other  pleas  which  may  be  pleaded  in  bar  of  an  ap- 
peal (i) :  but  theie  are  applicable  to  both  appeals  and  in- 
diftments. 

I.  First,  the  plea  of  axitcrfoits  acquit^  or  a  rormer''^c- 
quittal,  is  grounded  on  this  univerfal  maxim  of  the  commoa 
Jaw  of  England,  that  no  man  is  to  be  brought  into  jeopardy 
of  his  life,  more  than  once,  for  the  fame  offence.  And 
hence  it  is  allowed  as  a  confequence,  that  when  a  man  is 
once  found  fairly  not  guilty  upon  any  indi6lment,  or  other 
profecution,  he  may  plead  fuch  acquittal  in  bar  of  any  fub- 
fequent  accufation  for  the  fame  crime.  Therefore  an  ac- 
quittal on  an  appeal,  is  a  good  bar  to  an  indiclment  of  the 
fame  offence.  And  fo  alfo  was  an  acquittal  on  an  indict- 
ment a  good  bar  to  an  appeal  by  the  common  law  (k):  and 
therefore,  in  favour  of  appeals,  a  general  practice  was  intro- 
duced, not  to  try  any  perfon  on  an  indidment  of  homicide, 
till  after  the  year  and  day,  within  which  appeals  may  be 
brought,  were  paft;  by  which  time  it  often  happened  that 
the  witneffes  dic-d,  or  the  whole  was  forgotten.     To  remedy 

(h)  See  Vol.  III.  pag.  501.  (k)   Ihld.  373. 

(i)  I  Hawk.  P.  C>  ch,  i  3. 
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which  inconvenience,  the  flatute  3  Hen.  VII.  c.  i.  enadls, 
that  inditlments  fliall  be  proceeded  on,  immediately,  at  the 
king's  fuit,  for  the  death  of  a  man,  without  waiting  for  bring- 
ing an  appeal ;  and  that  the  plea,  of  auterfoits  acquit  on  an 
indidment,  fliall  be  no  bar  to  the  profecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  auterfoits  conviH,  or  a  former 
conviction  for  the  fame  identical  crime,  though  no  judg- 
ment was  ever  given,  or  perhaps  will  be,  (being  fufpended 
by  the  benefit  of  clergy,  or  other  caufes)  is  a  good  plea  in 
bar  to  an  indiftmcnt.  And  this  depends  upon  the  fame 
principle  as  the  former,  that  no  man  ought  to  be  twice 
brought  in  danger  of  his  life  for  one  and  the  fame  crime  (1). 
Hereupon  it  has  been  held,  that  a  conviftion  of  man-flaugh- 
ter,  on  an  appeal,  is  a  bar  even  in  another  appeal,  and  much 
more  in  an  indidlment  of  murder  ;  for  the  faft  profecuted  is 
the  fame  in  both,  though  the  offences  differ  in  colouring  and 
in  degree.  It  is  to  be  obferved,  that  the  pleas  of  auterfoits 
acquity  and  auterfoits  conviB^  or  a  former  acquittal,  and  for- 
mer convltlion,  muft  be  upon  a  profecuticn  for  the  fame 
identical  acl  and  crime.     But  the  cafe  is  otherwife,  in, 

3.  Thirdly,  the  plea  of  auterfoits  attaint ^  or  a  former 
attainder;  which  is  a  good  plea  in  bar,  whether  it  be  for 
the  fame  or  any  other  felony.  For  wherever  a  man  is  at- 
tainted of  felony,  by  judgment  of  death,  either  upon  a  ver- 
dict or  confefiion,  by  outlawry,  or  heretofore  by  abjura- 
tion ;  and  whether  upon  an  appeal  or  an  indi<flment  ;  he 
may  plea'i  fuch  attainder  in  bar  to  any  fubfequent  indi£l- 
ment  or  appeal,  for  the  fame  or  for  any  other  felony  (m). 
And  this  becaufe,  generally,  fuch  proceeding  on  a  fecond 
profecution,  cannot  be  to  any  purpofe ;  for  the  prifoner  is 
dead  in  law  by  the  fifft  attainder,  his  blood  is  already  cor- 
rupted, and  he  hath  forfeited  all  that  he  had  :  fo  that  it  is 
abfurd  and  Aipprfluous  to  endeavour  to  attaint  him  a  fecond 
time.  r>ut  to  this  general  rule,  however,  as  to  all  others, 
there  are  fomc  exceptions  ;  wherein,  crffante  ratiove,  cejfat 

(!)  I  Hawk.  P.  C.  111.  (m)  Itll  m. 
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£t  ipfa  lex.  Ac,  T.  Where  the  forniLr  attainc?er  is  reverfcH 
for  error,  for  then  it  is  the  fame  ns  if  it  had  never  becr^-  And 
the  fame  reafon  holds,  where  the  attainder  is  rcverfed  by  par- 
liament, or  the  judgment  vacaied  by  the  Icing's  pardon,  witK 
regard  to  felonies  committed  afterwards.  2.  Where  the 
attainder  was  upon  indi£imer«t,  fuch  attainder  is  no  bar  to 
an  appeal  :  for  the  prior  fentence  is  pardonable  by  the  king  ; 
and  if  that  might  be  pleaded  inbiroftlie  appra!,  the  king; 
might  in  the  end  defeat  the  fuit  of  the  fubject,  by  fuflering; 
the  prior  fentence  to  flop  the  profecution  of  a  fecond,  and 
then,  when  the  time  of  appealing  is  ebpfed,  granting  the 
delinquent  a  pardon.  3.  An  attainder  in  felony  is  no  bar  to 
an  inditSlment  of  treafon  :  becaufe  not  only  the  judgment 
and  manner  of  death  are  different,  but  the  forfeiture  is  more 
extenfive,  and  the  land  goes  to  different  perfons.  4.  Where 
a  perfon  attainted  of  one  felony,  as  robbery,  is  afterwards  in- 
dicted as  principal  in  another,  as  murder,  to  which  there  are 
alfo  accefTories,  profecuted  at  the  fame  time  ;  in  this  cafe 
it  is  held,  that  the  plea  oi  auterfoits  attaint  is  no  bar,  but  he 
(hall  be  compelled  to  take  his  trial,  for  the  f  ke  of  public 
juflice  :  becaufs"  the  accefTories  to  fuch  fccond  felony  cannot 
be  conviifled  till  after  the  convivSlion  of  the  principal.  And 
from  thefe  inftances  we  may  collefl  that  the  plea  oi  aiiter- 
foits  attaint  is  never  good,  but  when  a  fecond  trial  would  be 
quite  fuperfluous. 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar;  as  at  once 
deflroying  the  end  and  purpofe  of  the  indictment,  by  re- 
mitting that  punifhment  which  the  profecution  is  calcu-^ 
lated  to  inflift.  There  is  one  advantage  that  attends  plead- 
ing a  pardon  in  bar,  or  in  arreft  of  judgment,  before  fentence 
is  paft ;  which  gives  it  by  much  the  preference  to  pleadin;^; 
it  after  fentence  or  attainder.  This  is,  that  by  flopping 
the  judgment  it  ftops  the  attainder,  and  prevents  the  cor- 
ruption of  the  blood:  which,  when  once  corrupted  by  at- 
tainder, cannot  afterwards  be  reftored,  otherwife  than  by 
a£l  of  parliament.  But  as  the  tile  of  pardons  is  applicable 
to  other  ftages  of  profecution  ;  and  they  have  their  refpec- 
tiye  force  and   efT.cacy,  as  well  after  as  before  conviction, 

outlaw  rv. 
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C'Uihwiy,  or  attainder  ;  Ifliall  therefore  referve  the  more  mi* 
iiute  confideration  of  them,  till  1  have  gone  through  every 
ether  title,  except  only  that  of  execution. 

Before  I  conclude  this  head  of  fpecial  pleas  in  bar,  it 
will  be  iieceflary  once  more  to  obferve  ;  that,  though  in  ci- 
vil anions  when  a  man  has  his  eledlion  what  plea  in  bar  to 
make,  he  i?  concluded  by  that  plea,  and  cannot  refort  to  ano- 
ther if  that  be  determined  againfh  him  ;  (as,  if  on  an  a£l:ion  of 
debt  the  defendant  pleads  a  general  relcafe,  and  no  fuch  re- 
leafe  can  be  proved,  he  cannot  afterwards  plead  the  general 
iffue,  nil  debet i  as  he  might  at  firft :  for  he  has  made  his  e- 
leclion  what  plea  to  abide  by,  and  it  was  his  own  folly  to 
t:hoofe  a  rotten  defence)  though,  I  fay,  this  ftridlnefs  is  ob- 
served in  civil  a6lions,  quia  interejl  reipublicae  ut  fit  finis  li' 
tium :  yet  in  criminal  profecutions,  in  favorem  vitacy  as  well 
upon  appeal  as  indidtment,  when  a  prifoner's  plea  in  bar  is 
found  againft  him  upon  iflue  tried  by  a  jury,  or  adjudged 
^gainft  him  in  point  of  law  by  the  court ;  ftill  he  (hall  not 
be  concluded  or  convidled  thereon,  but  fliall  have  judgment 
©f  rcfpondcat  onjler,  and  may  plead  over  to  the  felony  the 
gentr..}  iflue,  not  guilty  (n).  For  the  law  allows  many  pleas 
by  which  a  prifoner  may  efcape  death  ;  but  only  one  plea,  in 
confequence  whereof  it  can  be  inflicted  ;  viz.  on  the  general 
iflue,  after  an  impartial  examination  and  decifion  of  the  fa6ls 
by  the  unanimous  verdi(5t  of  a  jury.  It  remains  therefore 
t^iat  I  con  Oder, 

V.  The  general  iflue,  or  plea  of  not  guilty  (o),  upoi^. 
•which  plea  alone  the  prifoner  can  receive  his  final  judg- 
Eient  of  death.  In  cafe  of  an  indictment  of  felony  or  trea- 
fon,  there  can  be  no  fpecial  juftification  put  in  by  way  of 
plea.  As,  on  an  indictment  for  murder,  a  man  cannot  plead 
that  it  was  in  his  own  defence  againfl:  a  robber  on  the  high- 
vay,  or  a  burglar ;  but  he  muft  plead  the  general  iflue, 
Kot  guilty,  and  gives  this  fpecial  matter  in  evidence.  For 
(befides  that  thefe   pleas  do  in  cfl^'eCt  amount  to  the  general 

(d)  X  Ka!,  P»  C.  235.  (o)  Sec  appendix,  fcft,  i. 

iflue  ^ 
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rffue;  fince,  if  true,  the  prifoner  is  mofl:  clearlj'^  not  puilfy} 
as  the  fa»Sts  in  treafon  are  laid  to  be  done  proditork  ct  con^ 
tra  ligeantiae  fuae  debitiim  :  and,  in  felony,  that  the  l<illin^ 
was  Aont  felonice  ;  thefe  charges,  of  a  traiterous.  or  felonious 
intent,  are  the  points  and  very  gijl  of  the  indictment,  and 
mufl  be  anfwered  dire£lly,  by  the  general  negative,  nor  guil- 
ty, and  the  jury  upon  the  evidence  will  take  notice  of  any 
defenfive  matter,  and  give  tlieir  verdi£t  accordingly,  as  effec- 
tually as  if  it  were,  or  could  be,  fpecially  pleaded.  So  than 
this  is,  upon  all  accounts,  the  mofl  advantageous  plea  for  the 
prifoner  (p). 

When  the  prifoner  hath  thus  pleaded  not  guilty,  non  cid- 
pabiliS)  or  nient  culpable ;  which  was  formerly  ufed  to  be  ab- 
breviated upon  the  minutes,  thus,  "  non  (or  nient)  cut."  the 
clerk  of  the  aflize,  or  clerk  of  the  arraigns,  on  behalf  of  the 
crown  replies,  that  the  prifoner  is  guilty,  and  that  he  is 
ready  to  prove  him  fo.  This  is  done  by  two  monofyllables 
in  the  fame  fpirit  of  abbreviation,  "  [cvl prit."  which  figni- 
fies,  firft,  that  the  prifoner  is  guilty,  [ctil.  culpable^  or  cutpa- 
bilis)  and  then  that  the  king  is  ready  to  prove  him  fo  ;  prity 
praefto  fumy  or  paratiis  verificare.  This  is  iliert  fore  a  repli- 
cation on  behalf  of  the  king  viva  voce  at  the  bar ;  which 
was  formerly  the  courfe  in  all  pleadings,  as  well  in  civi'.  as 
in  criminal  caufes.  And  that  was  done  in  the  concifcll  ^~'^■>x\- 
jier  :  for  when  the  pleader  intended  to  d-mur,  he  e-.j  reflfed. 
his  demurrer  in  a  fingle  word,  *'  judgment  ;"  Hgnifying 
that  he  demanded  judgment  whether  the  writ,  declaration, 
plea,  6"^.  either  in  form  or  matter,  were  lufficiently  good 
in  law  :  and  if  he  meant  to  reft  on  the  truth  of  ihe  fa£ls 
pleaded,  he  expreffed  that  alfo  in  a  fmgie  fyllable,  "/-r/Yj" 
iignifying  that  he  was  ready  to  prove  his  affertions  :  as  may 
be  obferved  from  the  year-books  and  o^her  antient  repofuciries 
of  law  (q).  By  this  replication  the  kmg  and  the  prifoner 
are  therefore  at  iffue  :  for  we  mav  remeuibfr,  in  cur  (Iric- 
tures  upon  pleading  in  the  preceding  book  (r),  it  was  obr 
ferved,  that  when    the   parties    come  to    a  fa£l,  which   is 

(p)  X  Hal.  p.  C.  as8.  (r)  Sec  Vol.  III.  pag,  311. 

(q)  North's  life  of  lerd  GuilJford.  p3. 

afllrmed 
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affirmed  on  cne  Cde  and  denied  on  the  other,  then  thcv  are 
faid  to  be  at  iffue  in  point  of  f.ict  :  which  is  evidently  the 
cafe  here,  in  the  pka  of  no7i  ciil.  hy  the  prifoner  ;  and  the  re- 
plication of  cui.  hy  the  elf  I  k.  And  we  may  alfo  remember, 
that  the  ufual  concluHon  of  all  affirmative  pleadings,  as  this 
r<f  cul.  or  guilty  is,  was  by  an  averment  in  thefe  words,  "and 
*'  this  he  is  ready  to  verify  ;  et  hoc  paratus  ejl  verificare  :" 
which  fame  thing  is  here  expreiTcd  by  the  lingle  word,  "  prit.'* 

How  our  courts  came  to  exprefs  a  matter  of  this  impor- 
tance in  fo  odd  and  oblcure  a  manner,  "  rem  tantam  tarn 
«  negligenterf"  can  hardly  be  pronounced  with  certainty.  It 
may  perhaps,  however,  be  accounttd  for  by  fuppofing,  that 
thefc  were  at  firil  Ihort  notes,  to  help  the  memory  of  the  clerk, 
and  remind  him  what  he  was  to  reply  j  or  elfeit  was  the  fliort 
method  of  taking  down  in  court,  vpon  the  minutes,  the  repli- 
cation and  averment  J  "  cul.prit  .-"  which  afterwards  the  ig- 
norance of  fiicceeding  clerks  adopted  for  the  very  words  to 
be  by  them  fpoken  (?). 

But  however  it  may  have  arifen,  the  joining  of  iiTue 
(which,  though  now  ufually  entered  on  the  record  (t),  is  no 
ctherwife  joined  (u)  in  any  part  of  the  proceedings)  feems 
to  be  clearly  the  meaning  of  this  obfcure  expreffion  (w)  ; 
which  has  pu7zled  our  molt  ingenious  etymologifts,  and  is 
commonly  underftocd  as  if  the  cicik  of  the  arraigns,  im- 
mediately on  plea  pleadod,  had  fixed  an  opprobrious  name 
on  the  prifoner,  by  ailcing  him,  "  culprit ^  how  wilt  thou 
*'  be  tried  r"  for  immediately  upon  iflue  joined  it  is  in- 
quired of  the  prifoner,  by  what  trial  he  will  make  his  inno- 
cence appear.  This  form  has  at  prefent  reference  to  appeals 
and  approvements  only,  wherein  the  appellee  has  his  choice, 
cither  to  try  the   accufation  by  battel  cr  by  jury.     But  upon 

(s)   Of  thh  Ignoisncc  we  may   fee  fworn,   the  odicer  bids  the  crier  num- 
daily   inftancrs,   in    the  abiife  oi    twQ  ber  ihfni,   for  which  the  word  in  law- 
legal  terms   of  antient   French  ;  one,  french  is,   '•    coi'.nUz  ;"   but   we   nov/ 
the    prologue    to    all    proclr.niaticr.s,  hear  it  pronounced  in  very  good  Eng- 
"  oyez,  or  hear  yc,"  w'lich  is  genendly  lifli,  "  coi-nt- thefe.'' 
pronounced   m<A\  miineaningly     "   O  (tj  5-Ve  uppendix,  feet.  i. 
yes:"  the  other,    a    njore  pirdorable  (u)  t  I.'.r.xk.  P.   C.   599. 
jniftake,    xiz.    whcr.    a    juij-  aru  all  (w)  i  llul.  P.  C.  158. 

indictments, 
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indiiStments,  fince  the  abolition  of  ordeal,  there  cm  ht  no 
other  trial  but  that  by  jury,. p^r/xzu,  or  by  the  country  ;  and 
therefore,  if  the  prifoner  refufes  to  put  himfelf  upon  the  in- 
queft  in  the  ufual  form,  that  is,  to  anfwer  that  he  will  be 
tried  by  God  and  the  country  (x),  if  a  commoner;  and,  if 
a  peer,  by  God  and  his  peers  (y) ;  the  indictment,  if  in 
treafon,  is  taken  pro  confejfo  :  and  the  prifoner,  in  cafes  of  fe- 
lony, is  adjudged  to  ftand  mute,  and,  if  he  pcrfeveres  in  his 
obftinacy,  fhali  be  condemned  to  the  peine  fort  et  dure. 

When  the  prifoner  has  thus  put  himfelf  upon  his  trial, 
the  clerk  anfwers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
may  appear,  *'  God  fend  thee  a  good  deliverance."  And 
then  they  proceed,  as  fcon  as  conveniently  may  be,  to  the 
trial;  the  manner  of  which  will  be  confideicd  at  large  in 
the  next  chapter. 

Tx)  A  learned  author,   who  is  very  the  trial  by  ordeal  ufed  formerly  to  be 

feldom    miftaken    in   his   conje<flures,  called   judicium    Dei.     But    it    lliould 

hasobferved  that  the  proper  anfwer  is  fecm,  that  when  the  queftion  gives  the 

"  ly  God  or  the  country"  that  is,  ei-  prifoner  an  option,  his  anfwer  muff  be 

xhcv  hy  ordeal  or  by  jury  ;  becaufe  the  pofitive;    and  not  in   the  disjundive, 

quertion   fuppofes    an    option   in    the  which  returns  the  option  bijck   to  the 

prifoner.     And  certainly  it  gives  fome  profecutor. 

countenance  to  this  obfervatjon,  that  (y)  Kelynge.  S7- State  Tiials,  p.?^/?*. 


Chapter 
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Chapter    the    twenty-seventh. 
Of    trial,     and     C  O  N  V  1  C  T  I  O  K. 


i 


THE  feveral  rr.etliods  of  trial  ancf  conviction  of  ofFeti- 
dtrs,  eftabliPned  by  the  laws  of  England,  were  for- 
merly more  numerous  than  at  prefent,  through  the  fuper- 
ftition  of  our  Saxon  anceflors  :  who,  like  other  nothern  nati- 
\  ons,  were  extremely  addidttd  to  divination  •,  a  charafter, 
vhich  Tacitus  obferves  of  the  antient  Germans  (a).  They 
therefore  invented  a  confiJerable  number  of  methods  of  pur- 
gation or  trial,  to  prefervc  innocence  from  the  danger  of  falfe 
"witncfTes,  and  in  confequence  of  a  notion  that  God  would  al- 
ways interpofe  miraculoufly,  to  vindicate  the  guihlefs. 

I.  The  mod  antient  fpecies  of  trial  was  that  by  ordeal ; 
•which  was  peculiarly  diilinguiflied  by  the  appellation  of 
judicium  Dei ;  and  fometimes  vulgaris  purgatioy  to  diilin- 
guifli  it  from  the,  canonical  purgation,  which  was  by  the 
oath  of  the  party.  This  was  of  two  forts  (b),  either  Jire- 
ordeal,  or  luateroxAt^i;  the  former  being  confined  to 
perfons  of  higher  rank,  the  latter  to  the  common 
people   (c).     Both   thcfe   might  be    performed   by   deputy: 

(a.)  df  mor.  Germ.  lo.  -vafiLatc  conditionh  homlnum  :  per  fer- 

(b)  Miir.  c.  3.  feci.  23.  ri:tn  (allduni,  ft  fucrit  homo  tiler;  per 

'  (c)   Teiie'.nr  fc  purgnre  Is  qui  accu-  aquam,  f.  fucrU  rujikus,  (Glaiiv.   /.  14. 

faliir,  per    Dd  judleium;    Jdlkel,  per  c  i.) 

caliiiiiiufcnuiii,   ^cl  pir  a^iuw,  jiro  di- 

but 
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but  the  principal  was  to  anfwer  for  the  fuccefs  of  the  trial  j 
the  deputy  only  veiituiing  fome  corporal  pain,  for  hire,  or 
perhaps  for  friendfhip  (d).  Fire-ordeal  was  performed  either 
by  taking  up  in  the  hand,  unhurt,  a  piece  of  red  hot  iron,  of 
one,  two,  or  three  pounds  weight ;  or  elfe  by  walking  bare- 
loot,  and  blindfold,  over  nine  red-hot  plowiharcs,  laid  length- 
wife,  at  unequal  diftances  :  and  if  the  party  efcapcd  being 
hurt,  he  was  adjudged  innocent;  but  if  it  happened  other-' 
wife,  as  without  collufion  it  ufually  did,  he  was  then  con- 
demned as  guilty.  However,  by  this  latter  method  queea 
Emma,  the  mother  of  Edward  the  confeflbr,  is  mentioned  to 
have  cleared  her  character,  when  fufpe6ted  of  familiarity 
with  Alvvyn  bifliop  of  Winchefter  (e). 

"WATER-ordeal  was  performed,  either  by  plunging  the 
bare  arm  up  to  the  elbow  in  boiling  water,  and  efcaping  un- 
hurt thereby,  or  by  calling  the  perfon  fufpedted  into  a  river 
or  pond  of  cold  water  j  and,  if  he  floated  therein  without 
any  adlion  of  fwimming,  it  was  deemed  an  evidence  of  his 
guilt  ;  but,  if  he  funk,  he  was  acquitted.  It  is  eafy  to  trace 
out  the  traditional  relics  of  this  water-ordeal,  in  the  ignorant 
barbarity  ftill  pra£lifed  in  many  countries  to  difcover  witches, 
by  calling  them  into  a  pool  of  water,  and  drowning  them  to 
prove  their  innocence.  And  in  the  Eaftern  empire  the  fire- 
ordeal  was  ufed  to  the  fame  purpofe  by  the  emperor  Theo- 
dore Lafcaris;  who,  attributing  his  ficknefs  to  magic,  caufed 
all  thofe  whom  he  fufpecled,  to  handle  the  hot  iron :  thus 
joining  (as  has  been  well  remarked)  (f )  to  the  moft  dubious 
crime  in  the  world,  the  moft  dubious  proof  of  innocence. 

And  Indeed  this  purgation  by  ordeal  feems  to  have  been 
very  antient,  and  very  univerfal,  in  the  times  of  fuperfti-' 
tious  barbarity.     It  was  known  to  the  antient  Greeks  :  for  in 

(d)    This  is  ftill  exprefTeJ  in  that         (e)  Tho.Rndhorne  Hi/},  maj.  Jf'ln- 
Cnmnion  form  of  I'pccch,    of    "  going     iou,  /.  4.  c.  i. 
'*  thrp' fire  and  water  to  fcrve  another.  '         (f)  Sp.  L.  b.  i».  c.  $, 

Vol.  IV.  Y  th« 
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the  Antigone  of  Sophocles  (g),  a  perfon,  fufpe£lcd  by  Creon 
of  la  mifderriefnor*  declares  himfelf  ready  **t©  handle  hot 
"  iron,  and  to  walk  over  fire,"  in  order  to  manifcft  his  inno-, 
cence ;  whieh^  the  fcholiaft  tells  us,  was  then  a  very  ufual 
purgation.  And  Grotius  (b)  gives  us  many  inftj^nces  of  wa- 
ter-ordeal in  Bythinia,  Sardinia,  and  other  places.  There 
is  alfo  a  very  peculiar  fpecies  of  water- ordeal,  faid  to  prevail 
nmong  the  Indians  on  the  eonft  of  Malabar ;  where  a  perfon 
nccufed  of  any  enormous  crime  is  obliged  to  fwim  over  a- 
large  river  abounding  with  crceodiles,  and,  if  he  efcapes  'un-« 
hurt,  he  is  reputed  innocent.  As  in  Siam,  belidesthe  ufual 
niethovls  of  fire  and  water-ordeal,  both  parties  are  fometimcs 
expofed  to  the  fury  of  a  tiger  let  loofe  for  that  purpofe  j  and, 
if  the  bead:  fpares  either,  that  perfon  is  accounted  innocent  j 
if  neither,  both  are  held  to  be  guilty  ;  but  if  he  fp-res  both, 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain 
criterioii  (i). 

Ot.e  cannot  but  be  aftoniflied  at  the  folly  and  impiety 
of  pronouncing  a  man  guilty,  unlefs  he  was  cleared  by  a 
miracle  j  and  of  expe6ling  that  all  the  powers  of  nature 
ilicukl  be  fufpended,  by  an  immediate  interpofition  of  pro- 
vidence to  fave  the  innocent,  whenever  it  was  prefumptu- 
oufly  required.  And  yet  in  England,  fo  late  as  king  John's 
time,  we  find  grants  to  the  bilhops  and  clergy  to  ufe  the 
jvJiciumferrii  aquae,  et  ignis  (k).  And^  both  in  England 
and  Sweden,  the  clergy  prefided  at  this  trial,  and  it  was  only 
performed  in  the  churches,  or  in  other  confecrated  ground  : 
for  which  Stiernhook  (1)  gives  the  reafon  j  "  tiofi  defiiit  illis 
"  operae  et  laboris  pretium;  femper  enim  ab  eju/modi  jiidicio 
**  aliquid  lucri  facerdotibus  obvcniebat."  But,  to  give  it  its 
due  praife,  we  find  the  canon  law  very  early  declaring  a- 
gainft  trial  by  ordeal,  or  vulgaris  piirgatio,  as  being  the  fa- 
bric of  the  devil,  "  cinh  Jit  contra  praeceptum  Domini^  non 
«<  tentabis  Dominiim  Deum  ttium  (m)."    Upon  this  authorityj 

((j)  V.  170.  (J)  dc  jure  Sueonuut,  I  r.c.  8 

(ii)  On  Numb.  v.  17-  ("0  Dcciet.  purt.z.  conf.  x  qu.  5  dlj}. 

(i)  Mod.  Univ.  Hill   vii.  x66.  7.  Decnial  lib.  3.  lil.  5a.  c.  9.  &  GloJJ. 

\l),  Spdai.  G/c/.  43s-  ibid. 

though-' 
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though  the  canons  themfslves  were  of  no  validity  in  Eng- 
land, it  A^^as  thought  proper  (as  had  been  done  in  Denmark 
above  a  century  before)  (n)  to  difufe  and  abolifli  this  trial 
entirely  in  our  courts  of  juftice,  by  an  zQ:  of  parliament  in 
3  Hen.  III.  according  to  fir  Edward  Coke  (o),  or  rather  by 
an  order  of  the  king  in  council  (p). 

II.  Another  fpecies  of  purgation,  fomewhat  fimilar  to 
the  former,  but  probably  fprung  fronra  prefumptuous  abufe 
of  revelation  in  the  ages  of  dark  fupeiftition,  was  the  corfnedy 
or  morfel  of  execration  :  being  a  piece  ot  cheefe  or  bread,  of 
about  an  ounce  in  weight,  which  was  confecrated  with  a  form 
ofexorcifm-,  defiring  of  the  Almighty  that  it  might  caufe 
convulfions  and  palenefs,  and  find  no  pafl'age,  if  the  man  was 
really  guilty  ;  but  might  turn  to  health  and  nourilhment,  if 
he  was  innocent  (q) :  as  the  water  of  jealoufy  among  the 
Jews  (r)  was,  by  God's  efpecial  appointment,  to  caufe  the 
belly  to  fwell,  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corfned  was  then  given  to  the  fufpected 
perfon  ;  who  at  the  fame  time  alfo  received  the  holy  facra- 
ment  (s)j  if  indeed  the  corfned  was  not,  as  fome  have  fuf- 
pe£led,  the  facramental  bread  itfelf ;  till  the  fubfequent  in- 
vention of  tranfubftantiation  prefcrved  it  from  profane  ufes^ 
with  a  more  profound  refpe£l  than  formerly.  Our  hiflorians 
aflure  us,  that  Godwin,  earl  of  Kent,  in  the  reign  of  king 
Edward  the  confeflbr,  abjuring  the  death  of  the  king's  bro- 
ther, at  laft  appealed  to  his  corfned,  "  per  buccellam  deghi- 
*'  tiendam  abjuravit  (t),"  which  ftuck  in  his  throat  and 
killed  him.  This  cuflom  has  been  long  fince  gradually  abo- 
lilhed,  though  the  remembrance  of  it  ftill  fubfifts  in  certain 
phrafes  of  abjuration  retained  among  the  common  people  (u). 

(n)  Mod.  Un.  Hift.  xxxii.  loj.  (r)  Numb.  ch.  v. 

(o)  9  Rep.  31.  (0   LL.canut.  c,  6. 

(p)    I    Raym.    Feod.      8.     Spelm.         (t)   Ingulph. 
Gl^.  1x6.     X   Pryn.   Rcc.    Append.         (u)  As,  "  I  will  take  the  facrament 

lo  cield.  Eadm.  fil.  48.  upon  it ;  may  this  morfel  be  my  laft  ;",' 

fcj)  Spelm.  G/.  439.  and  the  like. 

Y  2  How. 
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However,  we  cannot  but  remark,'  that  though  in  Euro- 
pean countries  this  cuiiom  moft  probably  arofe  from  an  a- 
buie  of  revealed  religion,  yet  credulity  and  fuperfiition  will, 
in  ail  ages  aivd  in  all  climates,  produce  the  fame- of  fimilar 
effcds.  A.id  therefore  we  (hall  not  be  furprized  to  find, 
that  in  the  kingdom  of  Pegu  there  ftill  fubfifts  a  trial  by  the 
corfned,  very  {imilar  to  that  of  our  anccftors,  only  fubflitu- 
ting  raw  rice  in  (lead  of  bread  (w).  And  in  the  kingdom  of 
Monomopata,  they  have  a  method  of  deciding  law-fuits  equally 
Avuimfical  and  uncertain.^  The  witnefs  for  the  plaintitF 
chews  the  bark  of  a  tree,  endued  with  an  emetic  quality  > 
which,  being  fuSciently  mafticated,  is  then  infufed  in  water, 
which  is  given  the  defendant  to  drink.  If  his  ftomach  rc- 
}e£ls  it,  he  is  condemned:  if  it  ftays  with  him,  he  is  abfol- 
ved,  unlefs  the  plaintiff"  wili  diink  fome  of  the  fame  water; 
and,  if  it  ftays  with  him  alfo,  the  fuit  is  left  undetermi- 
ned (x). 

These  two  antiquated  methods  of  trial  were  principally 
in  ufe  among  our  Saxon  anceftors.  The  next,  which  flill  re- 
mains in  force,  though  very  rarely  in  ufe,  owes  its  introduc- 
tion among  us  to  the  princes  of  the  Norman  line.   And  that  is, 

III.  The  trial  by  battel,  duel,  or  fingle  combat :  whicK 
was  another  fpecies  of  prefumptuous  appeals  to  providence, 
under  an  expeQation  that  Heaven  would  unqueftionablygivs 
the  vidory  to  the  innocent  or  injured  party.  The  na- 
ture of  this  trial  in  cafes  of  civil  injury,  upon  iflue  joined  in 
a  writ  of  right,  was  fully  difcufled  in  the  preceding  book  (y): 
to  which  I  have  only  to  add,  that  the  trial  by  battel  may  be 
demanded  at  the  eleclion  of  the  appellee,  in  either  an  ap- 
peal or  an  approvement  \  and  that  it  is  carried  on  with  equal 
folemnity  as  that  on  a  writ  of  tight :  but  with  this  differ- 
ence, that  there  each  party  might  hire  a  champion,  but 
here  they  rauft  fight  in  their  proper  perfons.  And  therefore 
if  the  appellant  or  approver  be  a  woman,  a  pried,  an  infant, 

fw)  Mod.  Univ.  Hid.  vii.  1x9.  (y)  Sec  Vol.  III.  pag.  337. 

(x)  Ibul.  XV.  4'S4- 

or 
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or  of  the  nge  of  fixry,  or  lame,  or  blind,  he  or  ftiC  may 
counterplead  and  refufc  the  wager  of  battel  5  and  compel' 
the  appellee  to  put  bimfelf  upon  the  country.  Alio  peers  of 
the  realm,  bringing  an;  appeal,  ihall  not  be  challenged  to 
wage  battel,  on  account  of  the  dignity  of  their  perfons  j  nor 
the  citizens  of  London,  by  fpecial  charter,  becaufe  fighting 
feems  foreign  to  their  education  and  employment.  So  like- 
wife  if  the  crime  be  notorious  ;  as  if  the  thief  be  taken  with 
the  mainour,  or  the  murderer  in  the  room  with  2  bloody  knife, 
the  appellant  may  ref'ufe  the  tender  of  battel  from  the  appel- 
lee (z) ;  for  it  is  unceafonable  that  an  innocent  man  iliould 
ftake  his  life  againft  one  v.'ho  is  already  half-convided. 

The  form  and  njanner  of  waging  battel  upon  appeals  are 
much  the  fame  as  upon  a  writ  of  right ;  only  the  oaths  of 
the  two  combatants  are  vaflly  more  flriking  and  folcmn  (a). 
The  appellee,  when  appealed  of  felony,  pleads  nc/  guilty, 
end  throws  down  his  glove,  and  declares  he  will  defend  the 
fame  by  his  body :  the  appellant  -takes  up  the  glove,  and 
replies  that  he  is  ready  to  tnake  good-the  appeal,  body  for 
body.  And  thereupon  the  appellee,  taking  the  book  in  his 
right  hand,  and  in  his  left  the  right  hand  of  his  antagonid, 
fwears  to  this  efFe£l: :  "  Hoc  audi,  homo,  quern  per  mamim 
"  tcneo,"  ^c.  "  Hear  this,  -O  man  whom  I  hold  by  the 
*'  hand,  who  callefl  thyfelf  Joiin  by  the  name  of  baptifm, 
**  that  I,  who  call  myfelf  Thomas  by  the  name  of  baptifm, 
♦'  did  not  fclonioufly  murder  thy  father,  William  by  name, 
**  nor  am  any  way  guilty  of  the  faid  felony.  So  help  me 
**  God  and  the  faints:  and  this^ I  will  defend  againfl  thee 
*<  by  my  body,  as  this  court  fhall  award.'*  To  which  the 
appellant  replies,  holding  the  Bible  and  his  antagonid's  hand 
in  the  fame  manner  as  the  other  :  "  Hear  this,  O  man  whom 
**  I  hold  by  the  hand,  who  calleft  thyfelf  Thomas  by  the 
^  name  of  baptifm,  that  thou  art  perjured;  and  therefore 
"  perjured,  becaufe  that  thou  felonioufly  didft  murder  my 
•^^  father,  William  by  name.  So  help  me  God  and  the  faints  j 

{z)  a  Hawk.  P.  C.  417.'  (a)  Flet.  /.  i.  c.  34.  i  Hawk.  P.  C.  ^x6. 
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**  and  this  I  will  prove  agatnft  the^  by  my  body,  as  this 
•*  court  fhall  award  (b)."  The  battel  is  then  to  be  fought 
with  the  fame  weapons,  viz.  batons,  the  fame  folemnity,  and 
the  fame  oath  againfl;  amulets  and  forcery,  that  are  ufed  in 
the  civil  combat :  and  if  the  appellee  be  fo  far  vanquilhed, 
that  he  cannot,  or  will  not  fight  any  longer,  he  {hall  be  ad- 
judged to  be  hanged  immediately  ;  and  then,  as  well  as  if  he 
be  killed  in  battel,  providence  is  deemed  to  have  determined 
in  favour  of  the  truth,  and  his  blood  (hall  be  attainted.  But 
if  he  kills  the  appellant,  or  can  maintain  the  iight  from  fun- 
rifing  till  the  ftars  appear  in  the  evening,  he  fhall  be  acquit- 
ted. So  alfo  if  the  appellant  becomes  recreant,  and  pro- 
nounces the  horrible  word  of  craven^  he  fhall  lofe  his  liberam 
legem,  and  become  infamous;  and  the  appellee  fhall  recover 
his  damages,  and  alfo  be  for  ever  quit,  not  only  of  the  ap^ 
peal,  but  of  all  indi£lments  likewife  for  the  fame  offence. 

IV.  The  fourth  method  of  trial  ufed  in  criminal  cafes  is 
that  by  the  peers  of  Great  Britain,  in  the  court  of  parlia- 
ment, or  the  court  of  the  lord  high  ileward,  when  a  peer 
is  capitally  indidled.  Of  this  enough  has  been  faid  in  a 
former  chapter  (c) ;  to  which  I  fliall  now  only  add,  that,  in 
the  method  and  regulations  of  its  proceedings,  it  differs 
little  from  the  trial  per  patriarn,  or  by  jury  :  except  that  the 
peers  need  not  all  agree  in  their  verditl ;  but  the  greater 
number,  confiRing  of  twelve  at  the  leaft,  will  conclude,  and 
bind  the  minority  (d). 

V.  The  trial  by  jury,  or  the  country,  per  patrianiy  i^al« 
fo  that  trial  by  the  peers  of  every  Englifliman,  which,  as 
the  grand  bulwark  of  his  liberties,    is  fecured  to  him  by  the 

(b)  There  is  a  ftriking  refemblance  ted   to    profccute  in    that   court)    and 

tetween  this   procefs,  and  that  of  the  that  the  prilbner  was  the  caiiie  of  his 

court  of    Areopogus    at    Athens,    for  death  ;  the  prifoner,  that  he  was  innor 

murder;  wherein   the   profccutor   and  cent  of  the  chaige  againft  him.    (Pott, 

prifoucr  were  Doth  Iworn  in  the  mod  Antiqu.  b.  i.  c.  19.) 
iblemn  manner  :  the  proiecutor,  ihit  (c)  See  pag.  255. 
he  was   related   to   the  dcceaied    (for         (f!)  Kelynge.  s«$.  Rtat.  7  W.  III.  c 

^one  but  npr  ipla^iqas  were  jpermit-  3.  ice.  11.    FoU.  147. 
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great  chzrtc  (e) :  "  miUus  liber  homo  capiatur^  vcl  impri/o- 
*'  netur^  ant  cxulet^  aut  aliqtio  alio  modo  dvjirtmtury  niji  per 
**  legale  judicium  pariiim  fuornm,  vcl  per  legem  terras." 

The  antiquity  and  excellence  of  this  tri.:l,    for   tlie  fet- 
tling of  civil  property,  has  before  been  explained  at  large  (f). 
And  it  will  hold  much  ftrouger  in  crimijiil  cafes  j   Hnce,  in 
times  of  difiiculty  and  danger,  more  is   to   be   apprehended 
from  the  yi,cler?ce  and  partiality  of  judges   appointed  by  the 
cro\^n.,  in  fuits  between  the  king  and  the  fiibj(;<fl,   than   in 
difputes  between   one   individual  and  another   to   fettle  the 
inetes   and  boundaries   of  pjivate   propertv.     Our  law    has 
therefore  wifely  placed   this  ftrong  and  twofold  barri  r,  of 
a  prefentment  and  a  trial  by  jury,  between   the   liberties  of 
the  people,  and  the  prerogative  of  the  crown.     It  was  ne- 
ceflary,  for  preferving  the  admirable  balance  of  our  con- 
ftitution,   to  vefi:  the   executive   power  of  the   laws  in   the 
prince :  and    yet  this   power  might  be  dangerous   and    dc" 
flru«Slive  to  that  very  conflitution,  if  exerted  without  check 
or  control,  by  juflices  of  oyer  and  terminer  occafionally  na- 
med   by   the  crown  ;    who    might    then,    as  in   France   or 
Turkey,  iinprifon,  difparch,  or  exile  any  man  that  was  ob- 
noxious to  the  government,   by  an  inftant  declaration,    that 
fuch  is  their  will  and  pleafure.     But  the  founders   of  the 
Englilh  laws  have,    with  excellent  forecafl",    contrived,  that 
no  man  fhould  be  called  to  anfwer  to  the  king  for  any  capi- 
tal crime,  unlefs  upon  the  preparatory  accuf^tion  of  twelve 
or  more  of  his  fel3ow-fubje£ls,  the  grand  jury  :    and   that 
the  truth    of   every  accufation,    whether   preferred    in    the 
fhape  of  indi6iment,   information,    or  appeal,    fhould  after- 
wards be  confirmed  by  the  unanimous  fufFrage  of  twelve  of 
his  equals  and  neighbours,   indifferently  chofen,    and  fape- 
rior  to  all  fufpicion.     So  that  the  liberties  of  England  ca;)- 
not  but  fubfift,  fo  long  as  this  palladium  remains  facred  and 
inviolate,   not  only  from  all  open  attacks,   (which  none  will 
be  fo   hardy  as  to  make)  bu:  alfo  from  all  fecret  machina- 
tions, which   may  fap  and  undermine   it ;    by  introducing 
new   and   arbitrary  methods   of  trial,    by  juftices   of    the 

(e)  ()Hen.  III.  c,  ij.  (f )  Sec  Vol.  III.  p.  375- 
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peace,  commiffioners  of  the  revenue,  and  courts  of  con- 
faience.  And  however  convenient  thefe  may  appear  at  firft, 
(as  doubtlefs  all  arbitrary  powers,  well  executed,  are  the 
moft  convenient)  yet  let  it  be  again  remembered,  that  de- 
lays, and  little  inconveniences  in  the  forms  of  jullice,  are 
the  price  that  all  free  nations  muft  pay  for  their  liberty  in 
more  fubftantial  matters  •,  that  thefe  inroads  upon  this  fa- 
ered  bulwark  of  the  nation  are  fundamentally  oppoGtc  to 
the  fpirit  of  our  conftitution  ;  and  that,  though  begun  in 
1  trifles,  the  precedent  may  gradually  increafe  and  fpread,  to 
the  utter  difufe  of  juries  in  queftions  of  the  moft  momen- 
tous concern. 

What  was  faid  of  juries  in  general,  and  the  trial  there- 
by, in  fix;// cafes,  will  greatly  ihorten  our  prefent  remarks, 
with  regard  to  the  trial  of  criviinal  fuits  *,  indi6tments,  in- 
formations, and  appeals :  which  trial  I  fliall  confider  in  the 
fame  method  that  I  did  the  former ;  by  following  the  or- 
der and  courfe  of  the  proceedings  themfelves,  as  the  moll 
clear  and  perfpicuous  way  of  treating  it. 

;  ,-,"\^HEN;  therefore  a  prifoner  on  his  arraignment  .has 
pleaded  not  guilty^  and  for  his  trial  hath  put  himfelf  upon 
the  country,  which  country  the  jury  are,  the  Iheriff  of  the 
county  mud  return  a  panel  of  jurors,  liberos  et  legates  ho- 
piineSi  de  vicineio  ;  that  is,  freeholders,  without  juit  excep- 
tion, and  of  the  vi/ne  or  neighbourhood  ;  which  is  inter- 
preted to  be  of  the  county  where  the  fatSl  is  committed  (g). 
If  the  proceedings  are  before  the  court  of  king's  bench, 
there  is  time  allowed,  between  the  arraignment  and  the 
'  trial,  for  a  jury  to  be  impanelled  by  writ  of  venire  fa- 
(ias  to  the  fheriif,  as  in  civil  caufes  :;,^?,ij^^.,.the  trial  in 
cafe  of  a  mifdemefnor  is  hr.d  at  niji  prius,  unlefs  it  be 
of  fuch  confequence  as  to  merit  a  trial  at  bar  j  which 
is  always  invariably  had  when  the  prifoner  is  tried,  for 
any  capital  offence.  But  before  commiffioners  of  oyer 
and  terminer  and  goal  delivery,  the  fheriff  by  virtue 
.of  a  general  precept  dire£led  to  him   beforehand,  returns 

(g)  z  li-il.  P.  C.  a(S4.    i  Hawk.  P.  C.  403. 
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to  the  court  z  p?.nel  of  foity-eight  jurors,  to  try  all"  felons 
that  may  be  called  upon  their,  trial  at  thai  rdFion :  and  there- 
fore it  is  there  ufuai  to  try  all  felons  immediately,  or  fooii 
after  their  arraignment.  But  it  is  not  cufbomary,  nor  agree- 
'able  to  the  general  courfe  of  proceedings,  unlefs  by  confent 
t)f  parties,  to  try  perfons  •indicl>.Hl  of  ftuailer  mifdemefnors 
at  the  fame  coutt  in  which  they  have  pleaded  not  guUty^  or 
iraver/ed  the  indictment-  But  they  uftially  give  fecurity  to 
the  court,  to  appear  at  the  next  afiizes  or  fcffion,  and  then 
and  there  to  try  the  traverfe,  giving  notice  to  the  profecutor 
of  the  fame. 

In  cafes  of  high  treafon,  whereby  corrr.ption  of  blood 
may  enfue,  or  mifprifion  of  fucb  tieafon,  it  is  enacled  by 
ftatute  7  W.  Ill,  c.  3.  fir[t,  that  no  perfon  fliall  be  tried 
for  any  fuch  treafon,  except  an  attempt  to  affalTmate  the 
king,  unlefs  the  indi£lment  be  found  ivithin  three  years 
after  the  offence  committed:  next,  that  the  prifoner  fiiall 
have  a  copy  of  the  inditlment,  but  -not  the  names  of  the 
witnefles,  five  days  at  leaft  before  the  trial ;  that  is,  upon 
the  true  conflruftion  of  the  a£l,  before  his  arraignment  (h); 
for  then  is  his  time  to  take  any  exceptions  thereto,  by  way 
of  plea  or  demurrer :  thirdly,  that  he  fhill  alfo  have  a  copy 
cf  the  panel  of  jurors  two  days  before  his  trial  :  and,  laftly, 
that  he  fhall  have  the  fame  compulfive  procefs  to  bring  in 
his  witnefles  for  him,  as  was  ufuai  to  compel  their  appear- 
ance againjl  him.  And,  by  ftatute  7  Ann.  c.  21.  (whicli 
did  not  take  place  till  after  the  deceafe  of  the  late  pretender) 
all  perfon3,  indifted  for  high  treafon  or  mifprifion  thereof, 
fliall  have  not  only  a  copy  of  the  indi£lment,  but  a  lift  of  all 
the  witneiFes  to  be  produced,  and  of  the  jurors  impanneiled, 
with  their  profeflions  and  places  of  abode,  delivered  to  him 
ten  days  before  the  trial,  and  in  the  prefence  of  two  witnef- 
fes  5  the  better  to  prepare  him  to  make  his  challenges  and 
defence.  But  this  laft  aft,  fo  far  as  it  affected  indiflments 
for  the  inferior  fpecics  of  high  treafon,  refpefting  the  coin 
and  the  royal  feals,  is  repealed  by  the  flatute  6  Geo.  III. 

(li)  Foft.  230. 

-(3)         <^-53- 
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c.  53.  c-lfe  it  had  been  impoffible  to  have  tried  thofe  offen- 
ces in  the  fame  circuit  in  whi-eh  they  are  indifted  :  for  ten 
clear  days  between  the  finding  and  the  trial  of  the  indici- 
ment,  will  exceed  the  time  ufually  allotted  for  any  fefTion  of 
cyr  znd  terminer  (i).  And  no  perfon  indidled  for  felony  is, 
,  or  (as  the  law  (lands)  ever  can  be,  entitled  to  fuch  copies, 
•)   before  the  time  of  his  trial  (k). 

I     o">Vi":OllO.> 

When  the  trial  is  called  on,  the  jurors  are  to  be  fworn, 
as  they  appear,  to  the  number  of  twelve,  unlefs  they  are 
challenged  by  the  party. 

Challenges  may  here  be  made,  either  on  the  part  of 
the  kin^,  or  on  that  of  the  prifoner-,  and  either  to  the  whole 
array,  or  to  the  feparate  polls,  for  the  very  fame  reafons  that 

■  they  maybe  made  in  civil  caufes(l).  For  it  is  here  at  lead 
as  neceflary  as  there,  that  the  flieriff  or  returning  cfEcer 
be  totally  indifferent  -,  that  where  an  alien  is  indi6led,  the 
jury  lliould  be  de  medietate^  or  half  foreigners ;  (which  does 
not  Indeed  hold  in  treafons  (m),  aliens  being  very  improper 
.  judges  of  the  breach  of  allegiance  to  the  king)  that  on  every 
paneljhere  fliould  be  a  competent  number  of  hundredors  i 
and  that  the  particular  jurors  fliould  be  omni  exceptione  ma- 

Jorcs',  not  lirible  to  oh JQ6\.ion  either  propter  honoris  refpc^uniy 
propUr  dcjeclum^  propter  affeBumy  or  propter  dcliclum. 

Challenges  upon  any  of  the  foregoing  accounts  are 
fliled  challenges  for  caufe  j  which  may  be  without  ftint  in 
both  ciiminal  and  civil  trials.  But  in  criminal  cafes,  or  at 
ieafl:  in  capital  ones,  there  is,  in  favor  em  vitae^  allowed  to 
the  prifoner  an  arbitrary  and  capricious  fpecies  of  challenge 
to  a  Certain  number  of  jurors,  without  (hewing  any  caufe  at 
all ;  which  is  called  a  peremptory  challenge:  a  provifion  full 
of  that  tendernefs  and  humanity  to  prifoners,  for  which  our 
EngUfti  laws  are  juftly  famous.     This  is  grounded   on  two 

i\)  FoO-.  1 50.  (1)  See  Vol.  III.  pan;.  359. 

{k)  a  il^wk,  P.  C.  410.  (i«)  »  Hawk.  P.  C.  4*0.  *  Hal.  P.  C.  171. 

reafons,. 


Ch.  -27.  Wrongs.  347 

reafonc.  I.  As  every  one  muft  be  fenfihlc  what  fudden  im- 
prefllons  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  geitures  of  another;  and 
hovtr  nectflary  it  is,  that  a  prifoner'(vvhen  put  to  defend  his 
life)  flioiild  have  a  good  opinio-n  of  hie  jury,  the  want  of 
-which  might  totally  difconcert  him  J  th€  law  wills  not  that 
he  fnouM  be  tried  l>y  any  one  man  againft  whom  he  has 
conceived  a  prejudice,  even  without  being  able  to  alTign  % 
leafon  for  fuch  his  difllke.  2.  Becaufe,  upon  challenges  for 
caufe  flicv/n,  if  the  reafon  afligned  prove  infufTicient  to  fet 
afide  the  juror,  perhaps  the  bare  queftioning  his  indifference 
mav  fonaetiir.es  provoke  arefentment ;  to  prevent  all  i'l  con- 
fequtnces  from  which,  the  prifoner  is  (lili  at  liberty,  if  he 
pleafes,  peremptorily  to  fet  him  afide. 

This  privlledge  of  peremptory  challenges,  though  granted 
to  the  prifoner,  is  denied  to  the  king  by  the  ftatute  33  Edw. 
I.  ft.  4.  which  enacts,  that  the  king  ihall  challenge  no  ju- 
rors without  affigning  a  caufe  certain,  to  be  tried  and  appro- 
ved by  the  court.  However,  it  is  held,  that  the  king  need 
not  aifign  his  caufe  of  challenge,  till  all  the  panel  is  gone 
through,  and  unlefs  there  cannot  be  a  full  jury  without  the 
perfons  fo  challenged.  And  then,  and  not  fooner,  the  king's 
counfel  muft  Ihew  the  caufe  :  otherwife  the  juror  (hall  bs 
fworn  (n). 

The  peremptory  challenges  of  the  prifoner  muft  how- 
ever have  fome  rcafonable  boundary  ;  otherwife  he  might 
never  be  tried.  This  reafonable  boundary  is  fettled  by  the 
common  law  to  be  the  number  of  thirty-five;  that  is,  one 
under  the  number  of  three  full  juries.  For  the  law  judges 
that  five-and-thirty  are  fully  fufhcient  to  allow  the  moil 
timorous  man  to  challenge  through  mere  caprice;  and  thaC 
he  who  peremptorily  challenges  a  greater  number,  or  three 
full  juries,  has  no  intention  to  be  tried  at  all.  And  there- 
fore it  dealt  with  one,  who  peremptorily  challenges  above 
thirty-five,  and  will  not  retradl  his  challenge,  as  with  one 
who  ftarjds  mute  01  refufes  his  trial;  by  fentencing   him  to 

(n)  a  Hawk.  P.  C.  413.     x  ILiI.  P.  C.  ayi. 

the 
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the  peine  forte  ct  dure  in  felony,  and  by   attainting  hico  in 
jffiafpfl  (;o).' ,  ;4iti<:l  fo  the  law  (lands  at  this  day  with   regard 

But  by  ftatute  22  Hen.  VIII,  c.  14.  (which,  with  regard 
to,  feU)nies,  Hands  urirepealed  by  Itatute  i  &  2  Ph.  &  iVIar. 
c,  JQ.)  Dv  this  ftatute,"  I  fay,  no  perfon  arraigned  for /eloiiy, 
can  be  admitted  to  make  any  more  than  tvjenty  peremptory 
challenges.  But  how  if  the  prifoner  will  peremptorily  chal- 
lenge twenty-one  ?  what  fhall  be  done  ?  The  old  opinion 
was,  that  judgment  of  p^m^/orf^  et  dure  fhould  be  given,  as 
where  he  challenged  thirty-fix  at  the  common  law  (p)  :  but 
the  better  opinion  feems  to  be  (q),  that  fuch  challenge  fiiall 
only  be  difregarded  and  over-ruled.  Becaufe,  firlt,  the  com- 
mon law  doth  not  inflift  the  judgment  of  penance  for  chal- 
lenging twenty-one,  neither  doth  the  flatute  inflifl:  it  i  and 
fo  heavy  a  judgment  fliall  not  be  impofed  by  implication. 
Secondly,  the  words  of  the  ftatute  are,  "  that  he  be  not  ad- 
**  7nitted  to  challenge  more  than  twenty  j"  the  evident  con- 
flruclion  of  which  is,  that  any  farther  challenge  fhall  he  dif- 
allowed  or  prevented  :  and  therefore,  being  null  from  the 
beginning,  and  never  in  fa6l  a  challenge,  it  can  fubjedt  the 
prifoner  to  no  punifhment  j  but  the  juror  Ihall  be  regularly 
fvi-orn. 

If,  by  reafon  of  challenges  or  the  default  of  the  jurors,  a 
fufiicient  number  cannot  be  had  of  the  original  panel,  a 
tales  may  be  awarded  ns  in  civil  caufes  (r),  till  the  number 
f>f  twelve  is  fworn,  "  well  and  truly  to  try,  and  true  deliver- 
**  ance  make,  between  our  fovereign  lord  the  king,  and  the 
*' prifoner  whom  they  have  in  charge  j  and  a  true  verditl 
4*,  to  give,  accortiing  to  their  evidence.*' 

When  the  jury  is  fworn,  if  it  be  a  caufe  of  any  copfe- 
fjuence,  the  indictment  is  ufually  opened,  and  the  evidence 
snaril.allcd,  examined,  and  enforced  by  the  counfel  for  the 

(o)t  Hal.  P.C.  iiS8.  (q)3lnft.  1Z7.     2  Hal.  P.  C.  170. 

•     (p)adia*k.  P.  C.  414.  (rj  Sec  Vol.  III.  pag.  364. 
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f!ro\vn,  or  profecutlon.  But  it  is  a  fettled  riiTe  at  com  inert 
law»  that  no  counfel  fiiall  be  allowed  a  prifonerl  upon-  his 
trial,  upon  the  general  iflue,  in  any  capital  crime,  unlefs 
fome  point  oi  law  fhall  arife  proper  to  be  debated  (s).  A 
rule,  which  (however  it  may  be  palliated  under  cover  ot  that 
noble  declaration  of  the  law,  when  rightly  underftaod,  that 
the  judge  fiiall  be  counfel  for  the  prifoner ;  that  is,  iliall  fee 
that  the  proceedings  againft  him  are  legal  and  flric^ly  regu- 
lar (t)  )  Teems  to  be  not  at  all  of  a  piece  with  the  reft  of  the 
humane  treatment  of  prifoners  by  the  Englilh  law.  Foe 
upon  what  face  of  reafon  can  that  affiftance  be  denied  to 
fave  the  lif'e  of  a  man,  which  yet  is  allowed  him  in  p^ioiecu- 
tions  for  every  petty  prefpafs  ?  Nor  indeed  is  it  (Irii'iliy  fpeak- 
ing^  a  part  of  our  antient  law  :  for  the  mirrour  (u),  having 
obferved  the  neceflity  of  counfel  in  civil  fuits,  *'  who  know 
"  how  to  forward  and  defend  the  caufc,  by  the  rules  of  la%v 
**  and  cuftoms  of  the  realm,"  immediately  afterwards  Tub- 
joins  ;  "  and  more  necefiiiry  are  they  for  defence  upon  in- 
*'  di6tments  and  appeals  of  felony,  than  upon  other  venial 
*'  caufes  (w)."  And,  to  fay  the  truth,  the  judges  ilhemfelvesf 
are  fo  fenfible  of  this  defe£l  in  our  modern  pra£lice,  that 
they  feldom  fcruple  to  allow  a  prifoner  counfel  to  Hand  by 


(s)  2  Hawk.  P.  C.  400. 

(t)  Sir  Edward  Coke  (3  Inft.  157-) 
gives  another  additional  reafon  for  this 
refulal,  "  becaufc  the  evidence  to 
*♦  convidt  a  prifoner  Ihould  be  fo  mani- 

fell:,  as  it  could  not  be  cuntradicTled." 


"  petltlone  cO'i/ilil.  •  •In  alih  tfmni- 
"  bui  poteft  et  debet  uti  confiiu."  BiiC 
this  confiliumy  1  conceive,  figTiifies  only" 
an  imparlance,  ari.i  ihs  petltio  cdnli/'ti  is 
craving  have  to  hnpuri;  (S fie  Vol.  nr» 
psg.  198. J  which  is   not  allo-Aable  ia 


It  was  therefore  thought  too  dangerous  any  criVninal  prrtfbcii'.ion,  "  Thi.;   will 

an  experiment,  to  let  an  advocate  try,  beiraniTefi  hy  conipariivg  this  Uw  with 

whether  it  could  be  contiadifted  or  no.  a   co-temporary  p^.Tj^e    in  ihc  grand 

(n)  c.  3.  fedt.  I,  conjlumier    of    Normandy,    (ch."'(5s.) 

(w)   Father   Parfons  the  jefuit,  and  which  fpcdkes  of  jinparUnccs  in  per-* 

after  him   bifhop   Eliys,    (of   Englifh  fonal  aftions.     "   Aprcs  cc,   efi  t':nti  k 

liberty,     ii.  i6.)  have  imagined,  that  '■'■  qucrdle  a  rsfpondrs  \et  aura  con^i  tig 

the  benefit  of  counfel  to  plead  for  them  "  /cv  anjdlk^,  s'il  ie  di^niMile :  a,  qu.tnd 

Wdsfiift  denied  to  priibners  hy  a  law  "  u  Jura  cvrSdlk,  ill  pn.t  mcr  h  fa'.^ 

of  Henry    I,    meaning   (I    prefnme)  *^dont  lit ef  iccufe.'''  Or,  as  it  ft.:nds  iu 

chapter  47  and  48  of  the  Code  which  the  Latin  text,  (edit,  is 39-) ,'-  ^ierc~ 

is    ufuaily    attributed    to   that    prince.  '■^lalus.ii^te/yipoJlejtciie:r'.rrifpO::Jcre\i't 

*'    De  cai'jh  criminnlihis  vsl  capitalibus  "  hahebil  lke>:tiamcoKfukr,di^j'iriquiratz 

*'   nemo  juaerat  cor.fUium;  quin  imp  la-  "  bahilo  dutern  coiifdio,  dehet  fuQum  uc-\ 

*'  citiitui    f::itim   pcrnegct,  •  Jlnt:    omni  ^^  gare  fn  ac':!<futm  sjii"^'  "  '*  •  '';     * 
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him  at  the  bar,  and  inftrudi  him  what  queflions  to  aik,  or 
even  to  alk  queftions  for  him,  with  refpt<Sl  to  matters  of 
fa(5t :  for  as  to  ma-tcrs  of  law,  arifing  on  the  trial,  they  are 
intitlsd  to  the  ailnlance  of  counfcl.  But  dill  this  is  a  matter 
of  too  much  importance  to  bi;  left  to  the  good  pteafure  of 
any  judge,  and  is  worthy  the  interpofition  of  the  legiflature  : 
*'hich  has  ihown  its>  inclination  to  indulge  prifoners  with 
this  reafonable  afiiftance,  by  enadting  in  flatute  7  W.  III. 
c.  3.  that  perfons  iiuJitfcd  for  fiich  high  trtafon,  as  works  a. 
corruption  ef  the  blood,  or  niifptiiion  thereof,  may  make 
tbeir  fall  defence  by  eounfel,  not  exceeding  two,  to  be 
named  by  the  prifoner  and  affigntd  by  the  court  or  judge  : 
and  this  indulgence,  by  ftarute  20  Geo.  il.  c,  30.  is  extended 
to  parliamentary  impeachments  for  high  treafon,  which  were 
excepted  in  the  former  act. 

The  doctrine  of  evidence  upon  pleas  of  the  crown  is,  in 

moil  refpetis,  the  fame  as  that  upon  civil  actions^  There 
are  however  a  few  leading  points,  wherein,  by  feveral  flatutes 
and  refolurions,  a  difiercnce  is  made  between  civil  and  cri- 
minal evidence. 

First,  in  all  cafes  of  high  treafon,  petit  treafon,  and  mif- 
priaon  of  treafon,  by  ilatutes  1  Edw.  VI.  c.  12.  5  &  6  Edw. 
VI.  c.  II.  and  i  &  2  Ph.  &  Mar.  c.  10.  two  lawful  witnef- 
fes  are  required  to  convicl  a  prifoner ;  except  in  cafes  of 
coining  (x),  and  counterfeiting  the  f^als  5  or  unlefs  the  par- 
ty fliall  willingly  and  without  violence  confefs  the  fame. 
By  ftatute  7  W.  III.  c.  3.  in  profccutions  for  thofe  treafons 
to  which  that  a£l  extends,  the  fame  rule  is  again  enforced, 
with  this  addition,  that  the  confelTion  of  the  prifoner,  which 
ihall  countervail  the  neccffity  of  fuch  proof,  muft  be  in  open 
court  •,  and  it  is  declared  that  both  witnefil-s  mufi  be  to  the 
fame  overt  act  of  treafon,  or  one  to  one  overt  ad,  and  the 
other  to  another  overt  adt  of  the  fame  fpecies  of  treafon  (y)j 
and  not  of  diftincl  heads  or  kinds :  and  no  evidence  fliall  be 
admitted  to  prove  any  overt  z€t  not  exprefsly  laid  in  the  in- 

(x)  I  Hal.  P.  C.  ip7.  (y)   See  St.  Tr.  II.  144.     Fofler.  235. 

ditlmenf. 
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ditlmenf.  And  therefore  in  fir  John  Fenwick's  cafe,  in  kin^  ' 
William's  time,  where  there  was  but  one  wiener^,  an  a£t  ©k'v.. 
parliament  (z)  was  made  on  purpofe  to  attaint  him  of  trea-'j 
fon,  and  he  was  executed  (a).  But  in  almcft  every  other 
accufation  one  pofitive  witnefs  is  fuflkient.  Baroit  Montcf- 
quieu  lays  it  down  for  a  rule  (b),  that  thofe  laws  which  con- 
demn a  man  to  death  in  any  cnfe  on  the  dcpofition  of  a  fmgle 
witnefs,  are  fatal  to  liberty  :  and  he  adds  this  reafon,  that  the 
witnefs  who  affirms,  and  the  accufed  who  denies,  make  an 
equal  balance  (c)  j  there  is  a  neceflity  therefore  to  ca^.I  in  a 
third  man  to  incline  the  fcale.  But  this  feems  to  be  carrying 
matters  too  far :  for  there  are  feme  crimes,  in  which  the 
very  privacy  of  their  nature  excludes  the  poffibility  of  having 
iTiore  than  one  witnefs  :  mull  thefe  therefore  efcape  unpuni- 
P.ied  ?  Neither  indeed  is  the  bare  denial  of  the  perfon  accufed 
equivalent  to  the  pofitive  oath  of  a  difinterefted  witnefs.  In 
cafe  of  indiftments  for  perjury,  this  do£lrine  is  better  found- 
ed :  and  there  our  law  adopts  it :  for  one  witnefs  is  not  allowed 
to  convift  a  man  indidled  for  perjury ;  becaufe  then  there  is 
only  one  oath  againft  another  (d).  In  cafes  of  treafon  alfo 
there  is  the  accufed's  oath  of  allegiance,  to  counterpoife  the- 
information  of  a  fmgle  witnefs ;  and  that  may  perhaps  be  ona 
reafon  why  the  law  requires  a  double  teftim.ony  to  convicb 
him  :  though  the  principal  reafon,  undoubtedly,  is  to  fecure 
the  fubjedl  from  being  facrificed  to  fidlitious  confpiracies, 
which  have  been  the  engines  of  profligate  and  crafry  politici- 
ans in  all  ages. 

Secondly,  though  from  the  reverfal  of  colonel  Sidney's 
attainder  by  a6l  of  parliament  in  1689  (e)  it  may  be  collect- 
ed (f),  that  the  mere  fimilitude  of  hand-writing  in  two  pa-i 
pers  fhewn  to  a  jury,  without  other  concurrent  teftimony, 
is  no  evidence  that  both  were  written  by  the  fame  perfon ; 
yet  undoubtedly  the  teftimony  of  witnefles,  well  acquainted 

(z)  Stat.  8  W.  III.  c.  4.  (d)  10  Mod.  194. 

(a)  St.  Tr.  V.  40.  (e)  St.  Tr.  VIII.  471. 

{h)  Sp.  L.  b,  ij  c.  3.  (f)i  Hawk.  P.  C.  4jj. 
(r)  Bsccaivc  13. 
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with  the  party's  hand,  that  they  beh'eve  the  paper  in  quef- 
tion  to  h'.ive  been  written  by  hitn,  is  evidence  to  be  left  to 
a  jury  (g). 

THiRDLY,  by  the  ftatute  21  Jac.  I.  c.  27.  a  mother  of  a 
baftard  child,  conceal; r.g.  its  death,  muft  prove  byone  witneis 
that  the  child  was  born  dcadj  otherwife  fuch  concealment 
iliall  be  evidence  of  her  having  murdered  ir  (h). 

Fourthly,  all  prefumptive  evidence  of  felony  fhouldbe 
admitted  cautiouily  :  for  the  Irx  holds,  that  it  is  better  that 
ten  guilty  perfons  efcipe,  than  that  one  innocent  fuffer.  And 
fir  Matthew  Hale  in  particular  (i)  lays  down  two  rules,  mod 
prudent  and  neceflary  to  be  obferved  :  i.  Never  to  convi6t  a 
man  for  dealing  the  goods  cf  a  perfon  unknown,  merely  be- 
caufe  he  will  give  no  account  how  he  came  by  them,  unlefs 
an  actual  felony  be  proved  of  fuch  goods  :  and,  2.  Never  to 
convidl  any  perfon  or  murder  or  man-llaughter,  till  at  leaft 
the  body  be  found  dead  ;  on  account  of  two  inilances  he  men- 
tions, where  perfons  were  executed  for  the  murder  of  others, 
■who  were  then  alive,  but  miffing. 

Lastly,  it  was  an  antient  and  commonly  received  prac- 
tice (j),  derived  from  the  civil  law,  and  which  alfo  to  this 
day  obtains  in  the  kingdom  cf  France)  (k)  that,  as  counfel 
"was  not  allowed  to  any  prifoner  accufed  of  a  capital  crime, 
fo  neither  fliould  he  be  fullered  to  exculpate  himfelf  by  the 
teftimony  of  any  witneffes.  And  therefore  it  deferves  to  be 
remembered  to  the  honour  of  Mary  I.  (whofe  early  fenti- 
ments,  till  her  marriage  with  Philip  of  Spain,  feem  to  have 
been  humane  and  generous)  (1)  that  when  Ihe  appointed 
lu  Richard  Morgan  chief  juflice  of  the  common-pleas,  fhe 
injoined    him,     "    that    notwithflandlng    the     old    error, 

(g)  Lord  Prcfton's  cafe.  A.  D.  1690.  (i)  i  Hal.  P.  C  290, 

St.  Tr.  IV.  453.  Francia's  cafe.  J.  D.  (j)  Sc.  Tr.  L  paf/im. 

1715.     St.  Tr.  Vi.  69.     Layer's  cale,  (k)  Domat.  publ.  law.  b.    3.  t.  i. 

ji.    D.     171*.    iblJ.    179.     Henley's  Monrefq.  Sp.  L.  b.  xp.  c.  ir. 

Cife.  A.  D.  i7jS.     4  Bair.  644.  (1)  see  pag.  17. 

(h)  Sec  p:i^,  ip3. 

<*  which 
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•*  which, did  not  admit  any  witnefs  to  fpeak,  qr  any  other 
*'  matter  to  be  heard,  in  favour  of  the  adverfary,  her  ma- 
**  jefty  being  party  ;  her  highnefs'  pleafure  was,  that  what- 
*♦  foever  could  be  brought  in  favour  of  the  fubje£l  fhould 
**  be  admitted  to  be  heard ;  and  moreover,  that  the  juflices 
*•  rtiould  not  perfuade  themfeives  to  fit  in  judgment  other- 
**  wife  for  her  highnefs  than  for  her  fubjedt  (m).  After- 
wards, in  one  particular  inftance  (when  embezzling  the 
queen's  military  ftores  was  made  felony  by  tlatnte  31  Eliz. 
c.  4.)  it  was  provided,  that  any  perfon,  impeached  for  fuch 
felony,  *'  fhould  be  received  and  admitted  to  make  any  law- 
*'  ful  proof  that  he  could,  by  lawful  witnefs  or  otherwife,  >^ 
**  for  his  difcharge  and  defence  :"  and  in  general  the  courts 
grew  fo  heartily  afliamed  of  a  dodlrinc  fo  unreafonable  and. 
oppreflive,  that  a  practice  was  gradually  introduced  of  exa- 
mining witnefles  for  the  prifoner,  but  not  upon  oath  (n) : 
the  confequence  of  which  ftill  was,  that  the  jury  gave  lefs 
credit  to  the  prifoner's  evidence,  than  to  that  produced  by 
the  crown.  Sir  Edward  Coke  (o)  protefts  very  ftrongly  a- 
gainft  this  tyrannical  praftice  :  declaring  that  he  never  read 
^n  any  a£l  of  parliament,  book-cafe,  or  record,  that  in  cri- 
minal cafes  the  party  accufed  fhould  not  have  witnefles 
fworn  for  him  ;  and  therefore  there  was  not  fo  much  as 
feint  ilia  juris  againft  it  (p).  And  the  houfe  of  commons  were 
fo  fenfible  of  this  abfurdity,  that  in  the  bill  for  abolifliing 
hoftilities  between  England  and  Scotland  (q),  when  felo- 
nies committed  by  Englifhmen  in  Scotland  were  ordered  to 
be  tried  in  one  of  the  three  northern  countie*,  they  infift- 
ed  on  a  claufe,  and  carried  it  (r)  againft  the  efforts  of  both 
the  crown  and  the  houfe  of  lords,  againft  the  practice  of 
the  courts  in  England,  and  the  exprefs  law  of  Scotland  (s), 
"  that  in  all  fuch  trials,  for  the  better  difcovery  of  the 
**  truth,  and  the   better  information  of  the  confidences  of 

"  the  jury  and  juftices,  there  fhall  be  allowed  to  the  party 

/  ,.j 

(m)  Holingdi.    lilt.  St.  Tr.  I.  71.  (q)  Stat.  4  Jac.  I.  c.  i. 

(n)  1  Bulflr.  147.  Cro.  Car.  apt.  (r)  Com.   Journ.   4,  S,    la,  13,  ij, 

(o)  3  Iiift.  79.  ;»9,  30.  Jun.  1607. 

(p)  See  alfo  i  Hal.  P.  C.  483.  and  (s)  Uld.  4  Jufl.  1607,. 
bis  fummary.  164. 
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"  arraigned  the  benerit  of  fuch  credible  witnefles,  to  ht 
"  examined  upon  oath,  as  can  be  produced  for  his  clearing. 
"  and  juIli^iCation."  At  length  by  the  ftatute  7  W.  III.  c.  3. 
the  fame  meafure  of  juftice  was  eftabiiilied  throughout  all 
the  realm,  in  cafes  of  treafcn  within  the  aft:  and  it  was 
afrerwards  declared  by  ftatute  I  Ann.  ft.  2.  c.  9.  that  in  all 
cafes  of  treafon  and  felony,  all  witneffes /or  the  prifoner 
fliould  be  examined  upon  oath,  in  like  manner  as  the  wit-| 
neffcs  againji  him. 

When  tl^  evidence  on  both  fides  is  clofed,  the  jury  can- 
not be  difcharged  till  they  have  given  in   their  verdi£l ;  buti 
are  to  confider  of  it,  and  deliver  it  in   with  the   fame   forms 
as  upon  civil  caufes:  only  they  cannot,  in  a  criminal  cafe, 
give  a  privy  verdi£l  (t).     But  an  open  verdidt  may  be  either] 
general,   guilty,   or   not  guilty  ;  or  fpecial,  fctting  forth  all-j 
the  circumftances  of  the  cafe,  and  praying  the  judgment  ol 
the  court,   whether,  for  inftance,  on  the  fa£ls  ftated,  it  be| 
murder,  manflaughter,  or  no  crime  at  all.     This  is  where 
they  doubt  the  matter  of  law,  and  therefore  chufe  to  leare  icj 
to  the  determination  of  the  court ;   though  they  have   an.] 
unqueftionable  right  of  determining   upon   all  the   circum- 
ftances, and  finding  a  general  verdict,  if  they  think  proper! 
fd  to  hazard  a  breach   of  their   oaths :  and  if  their  verdict 
be  notorioufly  wrong,  they  may  be  punifhed,  and  the  v^rdicTc 
fet  afide  by  attaint  at  the  fuit  of  the  king;  but  not  at  the 
fuit  of  the  prifoner  (u).     But  the  practice  heretofore  in  ufe, 
of  fining,  imprifoning,  or  otherwife  puniftiing  jurors,  mere- 
ly at  the  difcretion  of  the   court,  for  finding   their  verdift 
contrary  to  the  direftion  of  the  judge,  was  arbitrary,  uncon- 
ftitutional,  and  illegal :  and  is  treated  as  fuch  by  fir  Thomas 
Smith,  two  hundred  years  ago ;  who  accounted  "  fuch  do- 
*'  ings  to  be  very  violent,  tyrannical,  and  contrary  to  the 
**  liberty  and  cuftom  of  the  realm  of  England  (w),"     For, 
as  fir  Matthew  Hale  well  obferves  (x),  it   would  be  a   moft 
unhappy  cafe  for  the  judge  himfelf,  if  the  prifoner's  fate  de- 
pended upon  his  directions  : — unhappy  alfo  for  the  prifoner  j 

(t)  X  Hal.  P.  C.  300.      a  Hawk.  P.         (w)  gmith's  commonw.  1.  3.  c.  i. 
C  4^9-  '    (x)  iHal.  P.  C.  J13. 

(ajaHal.  P.  C.  310, 
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for,  if  the  judge's  opinion  muft  rule  the  verdl£^,  the  trial  by 
jury  would  be  ufelefs.  Yet  in  many  inftances  (y),  where 
contrary  to  evidence  the  jury  have  found  the  prifoncr  guilty, 
their  verdid  hath  been  mercifully  fet  afide,  and  a  new  trial 
granted  by  the  court  of  king's  bench  ;  for  in  fuch  cafe,  as 
hath  been  faid,  it  cannot  be  fet  right  by  attaint.  But  there 
hath  yet  been  no  inflance  of  granting  a  new  trial,  where  the 
prifoner  was  acquitted  upon  the  firft  (z). 

If  the  jury  therefore  find  the  prifoner  not  guilty,  he  is 
then  for  ever  quit  and  difcharged  of  the  accufation  (a)  -,  ex- 
cept he  be  appealed  of  felony  within  the  time  limited  by 
law.  But  if  the  jury  find  him  guilty  (b),  he  is  then  faid  to 
be  convi^ed  of  the  crime  whereof  be  ftands  indiiSled.  Which 
convi£lion  may  accrue  two  ways ;  either  by  his  confefling 
the  offence  and  pleading  guilty  j  or  by  his  being  found  fo 
by  the  verdict  of  his  country. 

When  the  offender  is  thus  convicted,  there  are  two  col- 
lateral circumfl:ances  that  immediately  arife.  i.  On  a  con- 
viction, in  general,  for  any  felony,  the  reafonable  expences 
of  profecution  are  by  ftatute  25  Geo.  II.<:.  36.  to  be  allow-, 
ed  to  the  profecutor  out  of  the  county  flock,  if  he  petitions 
the  judge  for  that  purpofe  -,  and  by  flatute  27  Geo.  II.  c.  3. 
poor  perfons,  bound  over  to  give  evidence,  are  likewife  en- 
titled to  be  paid  their  charges,  as  well  vvithoiit  conviction 
as  with  it.  2.  On  a  conviClion  of  larciny  in  particular, 
the  profecutor  fiiall  have  reflitution  of  his  goods,  by  virtue 
of  the  flatute  21  Hen.  VIII.  c.  11.  For  by  the  common 
law  there  was  no  reflitution  of  goods  upon  an  indiClmenty 
becaufe  it  is  at  the  fuit  of  the  king  only  j  and  therefore  the 
party  was  enforced  to  bring  an  appeal  of  robbery,  in  order 

(y)  I  Lev.  9  T-  Jones.  iSj.  St.  Tr.  the  prifoner  was  convi^ed  of  any  capi- 

X.  416.  tal  offence  by  his  judges,  the  form  of 

(z)  X  Hawk.  P.  C.  441.  pronouncing  that  convidion  wasfome- 

(a)  The  civil  law  in  fuch  cafe  only  tiling  peculiarly  delicate  :  not  that  he 
difcharges  him  from  the  lame  acciifer,  was  guilty,  but  that  he  had  not  been 
but  not  from  the  fame  accufation.  enough  upon  his  gnard;  "  paru?n  cu- 
{Ff.  48.  1.  7.  fed.  1.)  "  vi^c  videlur."    {Fejlus,  3*5.) 

(b)  In  the  Rotnaa.  republic,  when 
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to  have  his  goods  again  (c).  But  it  being  confidered  thaj 
the  party  profecuting  the  ofFender  by  indidlmenr,  deferves 
to  the  full  as  much  encouragement  as  he  who  profecutes 
by  appealy  this  ftatute  v,ras  niade,  whch  enafts,  that  if  any 
perfon  be  convi<5led  of  larciny  by  the  evidence  , of  the  party 
robbed,  he  fhall  have  fu^ll  reftitution  of  his  money,  goods, 
and  chattels  j  of  the  value  of  them  out  of  the  oifender's 
goods,  if  he  has  any,,  by  a  writ  to  be  granted  by  the  juflicesw 
And  this  writ  of  reftitution  fiiall  reach  the  goods  fo  ftolen, 
notwithftanding  the  property  (d)  of  them  is  endeavoured  to 
be  altered  by  fale  in  market  overt  (e).  And  though  this 
may  feem  fomewhat  hard  upon  the  buyer,  yet  the  rule  of 
law  is,  that  ^^  fpoliatus  dcbety  ante  omniay  rejlitiii  "  efpe- 
cially  when  he  has  ufed  all  the  diligence  in  bis  power  tOf 
convidl  the  felon.  And  fince  the  cafe  is  reduced  to  this 
hard  neceflity,  that  either  the  owner  or  the  buyer  muft  fuf- 
fer  i  the  law  prefers  the  right  of  the  owner,  who  has  done  a 
meritorious  a£l  by  purfuing  a  felon  to  condign  punifhment,  to 
the  right  of  the  buyer,  whofe  merit  is  only  negative,  that  he 
has  been  guilty  of  no  unfair  tranfaftion.  Or  elfe,  fecondly, 
without  fuch  writ  of  reftitution,  the  party  may  peaceably 
retake  his  goods,  wherever  he  happens  to  find  them  (f),  un- 
lefs  a  new  property  be  fairly  acquired  therein.  Or,  laftly, 
if  the  felon  be  convi£ied  and  pardoned,  or  be  allowed  his 
clergy,  the  party  robbed  may  bring  his  a£lion  of  trover  a- 
gainft  him  for  his  goods  ;  and  recover  a  fatisfa£tion  in  da- 
mages. But  fuch  aftion  lies  not  before  profecution  ;  for  fo 
felonies  would  be  made  up  and  healed  (g)  :  and  alfo  recap-' 
tion  is  unlawful,  if  it  be  done  with  intention  to  fmother  or 
compound  the  larciny;  it  then  becoming  the  heinous  of- 
fence of  theft-bote,  as  was  mentioned  in  a  former  chap* 
ter(h). 

It  is  not  uncommon,  when  a  perfon  is  convicled  of  a 
niifdemefnor,  which  principally  and  more  immediately  af- 
fedls  fome  individual,  as  a  battery,  imprifonment,  or  the 


(c)  3  Infl.  Z4Z. 

(d)  See  Vol.  If.  pag.  450. 
(,6)  i  H»l.  P.  C.  J4J.  ' 


(f)  See  Vol  ITI.  pag.  4. 

(g)  I  Hal.  P.  C.  S4(J. 
(h)  See  pag.  133. 
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like,  for  the  court  to  permit  the  defendant  to  fpcak  ivith  the 
profecutor^  before  any  judgment  is  pronounced  ;  and  if  the 
profecutor  declares  hi mfelf  fatisfied,  to  inflid\  but  a  trivial 
puniftiment.  This  is  done  to  reimburfe  the  profecutor  his 
•cxpences,  and  make  him  fome  private  amends,  without  the 
trouble  and  circuity  of  a  civil  a6lion.  But  it  furely  is  a  dan- 
=gerous  praftice  j  and  though  it  may  be  intruded  to  the  pru- 
dence and  difcretion  of  the  judges  in  the  fuperior  courts  of 
record,  it  ought  never  (o  be  allowed  in  local  or  inferior  ju- 
rifdi£lions,  fuch  as  the  quarter-feffions ;  where  profecutions 
for  afl'aults  are  by  this  means  too  frequently  comm-enced, 
rather  for  private  lucre,  than  for  the  great  ends  of  public 
jtlflice.  Above  all,  it  lliould  never  be  fufFered,  where  the 
teftimony  of  the  profecutor  himfcif  is  necefTary  to  convidt  the 
defendant :  for  by  this  means  the  rules  of  evidence  are  en- 
tirely fubverted  ;  the  profecutor  becomes  in  efFeft  a  plaintiff, 
and  yet  is  fuffered  to  bear  witnefs  for  himfelf.  Nay,  even  a 
voluntary  forgivennefs,  by  the  party  injured,  ought  not,  in 
true  policy,  to  intercept  the  ftroke  of  juflice.  *'  This,"  fays 
an  elegant  writer  (i),  (who  pleads  wiih  equal  ftrength  for  the 
certainty  as  for  the  lenity  of  punifhment)  "  may  be  an  a£l  of 
*'  good  nature  and  humanity,  but  it  is  contrary  to  the  good 
**  of  the  public.  For,  although  a  private  citizen  may  difpenfe 
**  with  fatisfaclion  for  his  private  injury,  he  cannot  remove 
^*  the  necefTity  of  public  example.  The  right  of  punifhing 
**  belongs  not  to  any  one  individual  in  particular,  but  to  the 
**  fociety  in  general,  or  the  fovereign  who  reprefents  that  fo- 
**  ciety:  and  a  man  may  renounce  his  own  portion  of  this 
^  right,  but  he  cannot  give  up  that  of  others." 

(i)  Becc.  ch.  4(5. 
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Chapter   the  twenty-eighth. 


Of    the   benefit  of   CLERGY. 


'^  A  FTER  trial  and  convI£iIon,  the  judgment  of  the 
JlJL  court  regularly  follows,  unlefs  fufpended  and  arretted 
by  fome  intervening  circumftances  ;  of  wliich  the  principal 
is  the  henejit  of  clergy  :  a  title  of  no  fmall  curiofity,  as  well 
as  ufe  ;  and  concerning  which  I  fliall  therefore  inquire,  i. 
Into  its  original,  and  the  various  mutations  which  this  pri- 
T'iledge  of  clergy  has  fuftained.  i.  To  what  perfons  it  is  to 
be  allowed  at  this  day.  3.  In  what  cafes.  4.  The  confe- 
quences  of  allowing  it. 

I.  Clergy,  the  privtlcgium  ckricaky  or,  in  common 
fpeech,  the  benefit  of  clergy^  had  its  original  from  the  pious 
regard  paid  by  Chriftian  princes  to  the  church  in  its  infant 
ftate  ;  and  the  ill  ufe  which  the  popifli  ecclefiaflics  foon  made 
of  that  pious  regard.  The  exemptions,  which  they  granted 
to  the  church,  were  principally  of  two  kinds  :  I.  Exemption 
of  places^  confecrated  to  religious  duties,  from  criminal  ar- 
refhs,  which  was  the  foundation  of  fan^uaries :  2.  Exemption 
of  the  perfons  of  clergymen  from  criminal  procefs  before  the 
fecular  judge  in  a  few  particular  cafes,  which  was  the  true 
original  and  meaning  of  the  friv'ilcghim  cUricale. 

But 
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But  the  clergy,  increafing  in  wealth,  po-cver,  honour, 
number,  and  intereft,  began  foon  to  fet  up  for  themfelvcs  1 
and  that  which  they  obtained  by  the  favour  of  the  civil  go- 
vernment, they  now  claimed  as  thtir  inherent  right  ;  and  as 
a  right  of  the  highefl  nature,  indefeafible,  zn6  jure  divino  (a). 
By  their  canons  therefore,,  and  conftiturions,  they  endeavour- 
ed at,  and,  where  they  met  with  eafy  princes,  obtained  a  vaft 
extenfion  of  thefe  esemptions  ;  as  wtM  in  regard  to  the  crimes 
themfelves,  of  which  the  lift  became  quite  univeifal  (b) ;  as 
in  regard  to  the  peifons  exempted,  amon^^  whom  were  at 
JiCngth  comprehended,  not  only  every  little  fubordinate  offi- 
cer belonging  to  the  church  or  clergy,  but  even  many  that 
were  totally  laymen. 

In  England,  however,  although  the  ufurpations  of  the  pope 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely 
exterminated  his  fupremacy,  yet  a  total  exemption  of  the 
clergy  from  fecular  jurifdi<E\icn  could  never  be  thoroughly  cf- 
fe(Sled,  though  often  endeavoured  by  the  clergy  (c) :  and 
therefore,  though  the  antient  privileghnn  clericale  was  in 
fome  capital  cafes,  yet  it  was  not  univerfalhy  allowed.  And 
in  thofe  particular  cafes,  the  ufe  was  for  the  biihop  or  ordi- 
nary to  demand  his  clerks  to  be  remitted  out  of  the  king's 
courts,  as  footi  as  they  were  indi£led:  concerning  the  allow- 
ance of  which  demand  there  was  for  many  years  a  great  un- 
certainty (d) ;  till  at  length  it  was  finally  fettled  in  the  reign 
of  Henry  the  fixth,  that  the  prifoner  fliould  fir  ft  be  arraign- 
ed •,  and  might  either  then  claim  his  benefit  of  clergy,  by 
way  of  declinatory  plea^  or,  after  ccnviBioriy  by  way  of  ar- 
refting  judgment.  This  latter  way  is  moft  ufually  pra^tifed, 
as  it  is  more  to  the  fatisfaftion  of  the  court  to  have  the  crime 
j)revioufly  afcertained  by  confefTion  or  the  verdi£l  of  a  jury : 
and  alfo  as  it  is  more  advantageous  to  the  prifoner  himfelf,  who 

(a)  The  principal  arjrument,   upon  •'  pliets  no  harm."     (Keilw.  i8x.) 
■which   they  founded   this  exen>ption,  (b)  See  Vol.  III.  pag.  6j. 

was  that  text  of   fcripture  ;    "  touch  (c)   Keilw.  i8o. 

*".not  mine  anointed,  and  do  my  pro-         (d)  1  Hal.  P.  C.  377, 
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jnay  poffibly  be  acquitted,  and  fo  need  not  the  benefit  of  his 
clergy  at  all. 

Originally  the  law  was  held,  that  no  man  fliould  be 
admitted  to  the  priviledge  of   clergy,    but  fuch  as  had  the 
habitum  et  tonfuram  clericalem  (e).     But,  in  procefs  of  time, 
a  much  wider  and  more  comprehenfive  criterion  was  efta- 
blifhed  :  every  one  that  could  read  (a  mark  of  great  learn- 
ing in  thofe  days  of  ignorance  and  her    fifter  fuperftition) 
being  accounted  a  clerk,  or  clericus^  and  allowed  the  benefit 
of  clerkfliip,    though  neither  initiated   in  holy  orders,   nor 
trimmed  with  the  clerical  tonfure.     But  when  learning,  by 
means  of  the  invention   of  printing,  and   other  concurrent 
Caufes,   began   to  be  more  generally  difleminattd  than  for- 
merly;   and  reading  was  no  longer  a  competent  proof  of 
clerklhip,   or   being  in  holy  orders  ;   it  was  found  that  as 
many  laymen,   as  divines,  were  admitted  to  the  privilegiiim 
clericale :  and  therefore,  by  flaiute  4  Hen.  VII.  c  13.  a  di- 
ftin£lion  was  once  more  drawn  between  mere  lay-fcholars, 
and  clerks  that  were  really  in  orders.     And    though  it  was 
thought  reafonable  fliil  to  mitigate  the  feveriry  of  the  law 
with  regard  to  the  former,   yet  they  were  not  put  upon  the 
fame  footing  with  adual  clergy;  being  fubje6led  to  a  flight 
degree  of  punifhment,  and  not  allowed  to  claim  the  cleri- 
cal  priviledge    more   than   once.      Accordingly  the  ftatutc 
fliredls,    that   no   perfon,   once  admitted  to  the  benefit  of 
clergy,    (hall   be    admitted    thereto   a    fecond   time,   unlefs 
he  produces  his  orders :   and,  in  order  to  diftinguilh  their 
perfons,  all  laymen  who  are  allowed  this  priviledge  (hall  be 
burnt  with  a  hot  iron  in  the  brawn  of  the  left  thumb.     This 
diflindion  between  learned  laymen,   and  real   clerks  in  or- 
ders, was  abolifhed  for  a  time  by  the  ftatutes  28  Hen.  VIII. 
c.  I.  and  32  Hen.  VIII.  c.  3.   but  is  held  (f)  to  have  been 
virtually  reftored  by  ftatute  1  Edw.  VI.  c  12.  which  ftatute 
alfo  enafts  that  lords  of  parliament,  and  peers  of  the  realm, 
may  have  the  benefit  of  their  peerage,  equivalent  to  that  of 
clergy,  for  the  firft  offence,  (although  they  cannot  read,  and 


(c)  1  Hal.  r.  C.  371.     M.  Paris.  A.  D.         (f )  Kob.  154, 
%i^9.     See  Vol.  I.  pa^  14. 
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without  being  burnt  in  the  hand)  for  all  oflFences  then 
clergyable  to  commoners,  and  alfo  for  the  crimes  of  houfc- 
breaking,  highway-robbery,  horfc-rtealing,  and  robbing  of 
churches. 

After  this  burning  the  laity,   and  before  it,   the  real 
clergy,   were  difcharged  from  the  fentence  of  the  law  in  the 
king's  courts,  and  delivered  over  to  the  ordinary,  to  be  dealc 
with  according  to  theecclefiaflical  canons.     Whereupon  the 
ordinary,   not  fatisfied  with  the  proofs  adduced  in  the  pro- 
fane fecular  court,   fct   himfelf  formally  to  work  to  make  a 
purgation  of   the  offender   by  a    new    canonical  trial ;   al- 
though  he  had   been   previoufly  convifted  by  his  country, 
or  perhaps  by  his  own  confeflion.    This  trial  was  held  before 
the  bifliop  in  perfon,  or  his  deputy;   and  by  a  jury  of  twelve 
clerks:    and   there,  firft,   the  party  himfelf  was  required  to 
make  oath  of  his  own  innocence  ;  next,  there  was  to  be  the 
oath  of  twelve  compurgators,  who  fwore  they  believed  he 
fpoke  the  truth  ;   then,   witnefles  were  to  be  examined  upoa 
oath,  but  on  behalf  of  the  prifoner  only  ;  and,  laftly,  the  jury- 
were  to  bring  in  their  verdi6l  upon  oath,  which  ufually  ac- 
quitted the  prifoner  :  otherwife,  if  a  clerk,  he  was  degraded, 
and  put  to  penance  (g).     A  learned  judge,  in  the  beginning 
of  the   lad  century  (h),  remarks,   with   much   indignation, 
the  vaft  complication  of  perjury  and  fubornation  of  perjury, 
in  this  folemn  farce  of  a  mock  trial ;  the  witnefles,  the  com- 
purgators, and  the  jury,  being  all  of  them  partakers  in  the 
guilt :  the  delinquent  party  alfo,  though  convicted  before  on 
the  cleareft  evidence,  and  confcious  of  his  own  offence,  yet 
was  permitted,  and  almoft  compelled,  to  fwear  himfelf  not 
guilty:  nor  was  the  good  biftiop  himfelf,  under  whofe  coun- 
tenance this  fcene  of  wickednefs  was  daily  tranfafted,  by  any 
means,  exempt  from  a  fhare  of  it.     And  yet,  by  this  purga- 
tion,  the  party  was  reftored  to  his  credit,  his  liberty,   his 
lands,  and  his  capacity  of  purchafing  afrefli,  and  was  entirely 
made  a  new  and  an  innocent  man. 

(g)  3  P.  Wms.  447.  Hob.  iSp.  (h)  lloh'.  api. 
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T'His  fcjindalous  proRltuiIon  of  oaths,  and  the  forms  oF 
juftice,  in  the  almofl  conftant  acquittal  of  felonious  cleiks 
by  purgation,  was  the  occafion,  that,  upon  very  heinous  and 
notorious  ciicumflances  of  guilt,  the  temporal  courts  would 
not  truft  the  ordinary  with  the  trial  of  the  offender,  but  de- 
livered over  to  him  the  convicted  clerk,  abfque  purgations 
facienda  :  i^  which  fituation  the  clerk  convi£t  could  not  make 
purgation  i  but  was  to  continue  in  prifon  during  life,  and 
was  incapable  of  acquiring  any  perfonal  property,  or  recei- 
ving the  profits  of  his  lands,  uniefs  the  king  ftiould  pleafe  to 
pardon  him.  Both  thefe  courfes  were  in  fome  degree  excep- 
tionable; the  latter  being  perhaps  too  rigid,  as  the  former 
was  produtlive  of  the  moft  abandoned  perjury.  As  thersT 
fore  thefe  mock  trials  took  their  rife  from  faftious  and  po- 
pifii  tenets,  tending  to  exempt  one  part  of  the  nation  from 
the  general  municipal  law  ;  it  became  high  time,  when  the 
reformation  was  thoroughly  eftablilhed,  to  abolifh  fo  vain  and 
impious  a  ceremony. 

Accordingly  the  flatute  1%  Eliz.  c.  7.  enafts,  that, 
for  the  avoiding  of  fuch  perjuries  and  abufcs,  after  the  offen- 
der has  been  allowed  his  clergy,  he  fhall  not  be  delivered  to 
the  ordinary,  as  formerly;  but,  upon  fuch  allowance  and 
burning  in  the  hand,  he  fhall  forthwith  be  enlarged  and  de- 
livered out  of  prifon  ;  with  provifo,  that  the  judge  may,  if 
lie  thinks  fit,  continue  the  offender  in  goal  for  any  time  not 
exceeding  a  year.  And  thus  the  law  continued,  for  above  a 
century,  unaltered;  except  only  that  the  flatute  21  Jac.  I. 
€.  6.  allowed,  that  women  convicted  of  fimple  larcinies  un- 
der the  value  of  ten  fliillings,  fliould,  (not  properly  have  the 
benefit  of  clergy,  for  they  were  not  called  upon  to  read;  but) 
be  burned  in  the  hand,  and  whipped,  flocked,  or  Imprifoned 
for  any  time  not  exceeding  a  year.  And  a  fimilar  indulgence, 
by  the  flatutes  3  &  4  W.  &  M.  c.  9.  and  4  cSc  5  W.  &  M. 
,c.  24.  was  extended  to  women,  guilty  of  any  clergyable  fe- 
lony whatfoever ;  who  were  allowed  once  to  claim  the  bene- 
^t  of  the  jidtuje.,   in  like  manner  aS  men  might  claim  the 
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benefit  of  clergy^  and  to  be  difcharged  upon  "being  burned 
in  the  hand,  and  imprifoned  ibr  any  time  not  exceeding  a 
year.  All  women,  all  peers,  and  all  mnle  commoners  Avho 
could  read,  were  therefore  difcharged  in  fiich  felonies  j  ab- 
folutely,  if  clerks  in  orders  ;  and  for  the  firft  offence,  upon 
burning  in  the  hand,  if  l.iy  :  yet  all  liable  (excepting  peers) 
if  the  judge  faw  occafion,  to  imprifonment  not  exceetiing  a 
year.  And  thofe  men  who  could  not  read,  if  under  ttie  de- 
gree of  peerage,  were  hanged. 

Afterwards,  indeed,  it  was  confidered,  tliat  education 
and  learning  were  no  extenuations  oi  guilt,  but  quite  the 
reverfe :  and  that,  if  the  punifl)ment  of  death  for  iirnple 
felony  was  too  fevere  for  thofe  who  had  been  liberally  in-r 
ftrudled,  it  was,  a  fortiori,  too  fevere  for  the  ignorant  alfo. 
And  thereupon  by  flatute  5  Ann.  c.  6.  it  was  ena(fled,  that 
the  benefit  of  clergy  faould  be  granted  to  all  thofe  who 
were  intitled  to  afk  ir,  without  requiring  them  to  be  read  by 
way  of  conditional  merit.  And  experience  having  fliewn, 
that  fo  very  univerfal  a  lenity  was  frequently  inconvenient, 
and  an  encouragement  to  commit  the  lower  degrees  of  fe- 
lony j  and  that,  though  capital  punifhmcnts  were  too  rigo- 
rous for  thefe  inferior  ofTences,  yet  no  puniiliment  at  all  (or 
next  to  none,  as  branding  or  whipping)  was  as  much  too 
gentle  •,  it  was  enabled  by  the  h\nt  flatute,  5  Ann.  c.  6. 
that  when  any  perfon  is  convicted  of  any  theft  or  larciny, 
and  burnt  in  the  hand  for  the  fame,  he  fhall  alfo  be  com- 
mitted to  the  houfe  of  correction  or  public  workhoufe,  to 
be  there  kept  to  hard  labour  for  aiiy  time  not  lefs  than  fix 
months,  and  not  exceeding  two  years ;  with  a  power  of  in- 
fli(fling  a  double  confinement  in  cafe  of  the  party's  efcape: 
from  the  firft.  And  it  is  alfo  enafted  by  the  ftatutc  4  Geo. 
I.  c.  ir.  and  6  Geo.  I.  c.  23.  that  when  any  perfons  fliali  be 
convi6led  of  any  larciny,  either  grand  or  petit,  or  any  fe- 
lonious ftealing  or  taking  of  money  or  goods  and  chattels^ 
either  from  the  perfon  or  the  houfe  of  any  other,  or  in  any 
other  manner,  and  -who  by  the  law  Jloall be  entitled  to  the  bener 
jit  of  clergy^  and  liable  only  to  the  penalties  of  burning  in  the 
hand  or  whipping,  the   court  in   their  difcretion,  inftead  of 
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fuch  burning  in  the  hand  or  whipping,  may  dire£t  fuch  of- 
fenders to  he  tranfported  to  America  for  feven  years :  and, 
if  they  return  or  are  feen  at  large  in  this  kingdom  within 
that  time,  it  fliall  be  felony  without  benefit  of  clergy. 

In  thi&  ttatd  dbes  the  benefit  of  clergy  at  prefent  (land; 
very  confidcrably  different  from  its  original  inftitution :  the 
■wifdom  of  the  Englifli  legiflature  having,  in  the  courfe  of  a 
long  and  laborious  procefs,  extrafted  by  a  noble  alchemy 
rich  medicines  out  of  poifonous  ingredients;  and  converted, 
Isy  gradual  mutations,  what  was  at  firft  an  unreafonable  ex- 
cfn prion  of  particular  popifh  ecclefiaftics,  into  a  merciful 
mitigation  of  the  general  law,  with  refpe<^  to  capital  pu- 
niflamenr. 

From  the  whole  of  this  detail  we  may  collecl,  that,  how- 
ever in  times  of  ignorance  and  fuperftition  that  monfter  in 
<rue  policy  may  for  a  while  fubfift,  of  a  body  of  men,  refi- 
ding  in  the  bowels  of  a  ftate,  and  yet  independent  of  its  laws  ; 
jet,  when  learning  and  rational  religion  have  a  little  en- 
lightened mens  minds,  fociety  can  no  longer  endure  an  ab- 
furd'ty  fo  grofs,  as  muft  deftroy  its  very  fundamentals.  For, 
by  the  original  contraft  of  government,  the  price  of  protec- 
tion by  the  united  force  of  individuals  is  that  of  obedience  to 
the  united  wi!!  of  the  community.  This  united  will  is  de- 
clared in  the  laws  of  the  land  ;  and  that  united  force  is  ex- 
erted in  their  due,  and  univerfal  execution. 

II.  I  AM  next  to  inquire  to  what  per/ons  the  benefit  of 
clergy  is  to  be  allowed  at  this  day  :  and  this  muft  be  chiefly 
collected  from  what  has  been  obferved  in  the  preceeding  ar- 
ticle. For,  upon  the  whole,  we  may  pronounce,  that  all 
clerks  in  orders  are,  without  any  branding,  and  of  courfe 
^7ithout  any  tranfportaion,  (for  that  is  only  fubflituted  in 
lieu  of  the  other)  to  be  adgiitted  to  this  priviledge,  and  im- 
-rnediately  difcharged,  or  at  moft  only  confined  for  one  year: 
asd  this  as  often  as  they  offend  (i).  Again,  all  lords  of  par- 
liament ajid  peers  of  the  realm,  by  the  ftatute   i  Edw.  VI. 

(i)  J  Hal.  p.  C.  375. 
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c.  12.  fhall  be  dlfcharged  in  all  clergyable  and  other  fe!ouie9» 
provided  for  by  the  a£l,  without  any  burning  in  the  hand, 
in  the  fame  manner,  as  real  clerks  convict :  but  this  is  only 
for  the  firft  offence.  Laftly,  all  the  commons  of  the  reahn, 
not  in  orders,  whether  male  orfemalc\  fhall  for  the  fiift  of- 
fence be  dlfcharged  of  the  puniihment  of  felonies,  within  the 
benefit  of  clergy  ;  upon  being  burnt  in  the  hand,  and  fuffer- 
ing  a  difcretionary  imprifonment ;  or,  in  cafe  of  laiciny, 
upon  being  tranfported  for  feven  years,  if  the  court  ihall  think 
proper.  It  hath  been  faid,  that  Jews,  and  other  infidels  and 
hereticks,  were  not  capable  of  the  benefit  of  clergy,  till  after 
the  ftatute  5  Ann.  c  6.  as  being  under  a  legal  incapacity  for 
orders  (k).  But  I  much  queftion  whether  this  was  ever  ru- 
•  led  for  law,  fince  the  re-introdu£lion  of  the  Jews  into  Eng- 
land, in  the  time  of  Oliver  Cromwell.  For,  if  that  were  the 
cafe,  the  Jews  are  (till  in  the  fame  predicament,  which  every 
day's  experience  will  contradict:  the  ftatute  of  queen  Anne 
having  certainly  made  no  alteration  in  this  refpe6l ;  it  only 
difpenfing  with  the  neceffity  of  reading  in  thofe  pertons,  who, 
in  cafe  they  could  read,  were  before  the  a£l  entitled  to  the 
benefit  of  their  clergy. 

III.  The  third  point  to  be  confrdered  is,  for  what  cr'unes 
the  privilegiiim  clericahy  or  benefit  of  clergy,  is  to  be  allow- 
ed. And  it  is  to  be  obferved,  that  neither  in  high  treafon, 
nor  in  petit  larciny,  ijor  in  any  mere  mifdemefnors,  it  v/as 
indulged  at  the  common  law  j  and  therefore  we  may  lay  it 
down  for  a  rule,  that  it  was  allowable  only  ii:  petit  treafoa 
and  felonies :  which  for  the  moft  parr  became  legally  in- 
titled  to  this  indulgence  by  the  ftatute  de  cleroy  25  Edw.  HI. 
ft.  3.  c.  4.  which  provides,  that  clerks  convitl  for  treafons 
or  felonies,  touching  other  peifons  than  the  king  himfelf  or 
his  royal  majefty,  fliall  have  the  priviledge  of  holy  church. 
But  yet  it  was  not  allowable  in  all  felonits  whatfovcr  :  for 
in  fome  it  was  denied  even  by  the  common  law,  viz  infiJia- 
tio  viarumy  or  lying  in  wait  for  one  on  the  highway  ;  depo- 
fulatio  agrorum,  or  deftroying   and  ravaging  a  country  (1)  j 


(k)  ^  Hal.  P.  C.  373.     a  Hawk.  P.  C.  (1)  ^.  IJal.  P.  C.  333. 
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and  combiijiis  thmarum,  or  arfon,  that  is,  the  burning  of  houfes 
(m)  \  all  which  are  z  kind  of  hoftib  a£ls,  and  in  fome  degree 
border  upon  treufoii.    ^Ind  faither,  all  thefe  identical  crimes, 
together  with  pttit  tieafon,  and  very   many  other  a6ls  of  fe- 
lony, are  cuited  of  cl<:rgy  by   particular  ads  of  pailiamcnt : 
which  have  in  general  been  mentioned  under  the  particular 
offences  to  which  they  belong,  and  therefore  need  not  be  here 
recapitulated.     Of  ail  which  liatutes  for  excluding  clergy  I 
ihall  only  obferve,  that  they  are  nothing  elfe  but  the  reftoring 
of  the  law  to  the  fame  rigour  of  capital  punilhment  in  the 
firft  oiTence,  that  it  exerted  before  the  privilegium  clericale 
■was  at  all  indulged  ;   and  which  it  Hill  exerts  upon  a  fecond 
otlence  in  almoft  all  kinds  of  felonies,  unlcfs  committed  by 
clerks  a£lually  in  orders.     We  may  alfo  remark,  that  by  the 
marine  law,  as  declared  in  flatute  23  Hen.  VIII.  c.  15.   the 
benefit  of  cleigy  is  not  allowed  in  any  cafe  whatfover.     And 
therefore  when  offences  are  committed  within  the  admiralty- 
jurifdidion,  which  would  be  clergyable  If  committed  by  land, 
the  conftant  courfe  is  to  acquit  and  diicharge  the  piifoner 
(n).  And,  Uftly,  under  this  head  of  inquiry,  we  may  obferve 
the   following  rules  :  i.  That  in   all  felonies,  whether  new- 
created  or  by  common   law,  clergy  is  now   allowable,  unlefs 
taken  away  by  exprefs  words  of  an  ad  of  parliament  (o).     2. 
That  where   clergy  is  takjn   away  from  the  principal,  it  is 
not  of  courfe  taken  away  from  the  acctffory,  unlefs  he  be  alfo 
particularly  included  In  ih^  words  of  the  flatute  (p).  3.  That 
v'hen  the  benefit  of  clergy  is  taken  away  from  the  offence, 
(as  in  cafe  of  murder,  biiggery,  robbery,  rape,  and  burgarly) 
a  principal  in  the   fccond  degree,  aiding  and  abetting  the 
crime,  is  as  well  excluded  from  his  clergy  as  he  that  is  prin- 
cipal in  the  firfl  degree  :   but,  4.  That  where  it  is  only  taken 
away  from  the  per/on  committing  the  offence,  (as  in  the  cafe 
of  dabbing,  or  committing  larciny  in,  a  dwell ing-houfe,  or 
pfttvately  from  the  perfon)  his  aiders  and  abetters  are  not  ex- 
cluded ;   through  th^  tenuernefs  of  the  law,  which   hath  de- 
termined that  fuch  Hatuti-s  ihili  be  taken  literally  (q). 

(m)  t  Hal.  p.  C.  :?4«.    '  (p)  1  Hawk.  P.  C.  34»- 

'  (r.)  Moor.  7S«.  foil.  iS8.  (p)  I  Kal.  P.  C.  S^P-  Foder.  35^- 

(p)  »  HJ.  P.  C.  3J0. 
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IV.  Lastly,  we  arc  to  inquire  what  the  confequences 
are  to  the  party,  of  allowing  him  this  benefit  ofclcigy.  I 
fpeak  not  of  the  branding,  imprifohment,  or  tranlportution  ; 
which  arc  rather  concomitant  conditions,  than  conlequences 
of  receiving  this  indulgence.  The  confequenccs  aie  fucli 
as  affect  his  prefent  iiitereft,  and  future  credit  and  capacity: 
as  having  been  once  a  felon,  but  now  purged  from  that  guilt 
by  the  priviledge  of  clergy  j  which  operates  as  a  kind  of  fta- 
tute  pardon. 

And  we  may  obfcrve,  i.  That  by  his  conviction  he  for- 
feits all  his  goods  to  the  king  ;  which,  being  once  vcil.'d  ia 
the  crown,  fliall  not  afterwards  be  reftored  to  the  offen- 
der (r).  2.  That  after  convidlion,  and  till  he  receives  the 
judgment  of  the  law,  by  branding  or  the  like,  or  elle  is  par- 
doned by  the  king,  he  is  to  all  intents  and  purpofes  a  felon, 
and  fubjeft  to  all  the  difabilities  and  other  incidents  of  a  fe- 
lon (s).  3.  Th^t  after  burning  or  pardon,  he  is  difcharged 
for  ever  of  that,  and  all  other  felonies  before  committed, 
within  the  benefit  of  clergy ;  but  not  of  felonies  from. 
which  fuch  benefit  is  excluded ;  and  this  by  flatutes  8  Eliz. 
c.  4.  and  18  Eliz.  c.  7.  4.  That  by  the  burning,  or  pardon 
of  it,  he  is  reftored  to  all  capacities  and  credits,  and  the  pof- 
feflion  of  his  lands,  as  if  he  had  never  been  convifled  (t).  5, 
That  what  is  faid  with  regard  to  the  advantages  of  commo- 
ners and  laymen,  fubfequent  to  the  burning  in  the  hand,  is 
equally  applicable  to  all  peers  and  clergymen,  although  ne- 
ver branded  at  all.  For  they  have  t.h«  fam^^  pnvilfdges, 
without  any  burning,  which  others  are  intitled  to  after  it  (u). 

(r)  z  Hal.  p.  C.  588.  ^t)  i  Hal.  P.  C.  ?3p.     5  Rep.  ito, 
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Chapter  the   twenty -ninth. 


Of  JUDGMENT  and  its  CONSEQUENCES. 


"E  are  now  to  confider  the  next  flatc  of  criminal  pro- 
fecution,  after  trial  and  convi(!Aion  are  paft,  in  fuch 
crimes  and  mifdemefnors  as  are  either  too  high  or  too  low 
to  be  included  within  the  benefit  of  clergy  :  which  is  that 
cijudgtnent.  For  when,  upon  a  capital  charge,  the  jury 
liave  brought  in  their  verdidt  guilty,  in  the  prefence  of  the 
prifoner  j  he  is  either  immediately,  or  at  a  convenient  time 
foon  after,  alked  by  the  court,  if  he  has  any  thing  to  offer 
"why  judgment  fliould  not  be  awarded  againit  him.  And  in 
cafe  the  defendant  be  found  guilty  of  a  mifdemefnor,  (the 
trial  of  which  may,  and  does  ufualiy,  happen  in  his  abfence, 
after  he  has  once  appeared)  a  capias  is  awarded  and  iffued, 
to  bring  him  in  to  receive  his  judgment ;  and,  if  he  abfconds, 
he  may  be  profecuted  even  to  outlawry.  But  whenever  he 
appears  in  perfon,  upon  either  a  capital  or  inferior  convic- 
tion, he  may  at  this  period,  as  Avell  as  at  his  arraignment, 
offer  any  exceptions  to  the  indidlment,  in  arr^Jl  or  ftay  of 
judgment  :  as  for  want  of  fufficient  certainty  in  fetting  forth 
either  the  perfon,  the  time,  the  place,  or  the  offence.  And 
if  the  objedions  be  valid,  the  whole  proceeding  fhall  be  fet 

afide ) 
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afide  ;  but  the  party  maybe  indi6led  again  (a).  And  we 
may  take  notice,  i.  That  none  of  the  ftatutes  oi jeofails  (b), 
for  amendment  of  errors,  extend  to  indi<Slments  or  proceed- 
ings in  criminal  cafes  ;  and  therefore  a  defedlive  indiilment 
.is  not  aided  by  a  verdifit,  as  defe£live  pleadings  in  civil  cafes 
are.  2.  That,  in  favour  of  life,  great  ftri£lnefs  has  at  all  times 
been  obferved,  in  every  point  of  an  indictment.  Sir  Matthew 
Hale  indeed  complains,  "  that  this  flridnefs  is  grown  to  be 
**  a  bljmifli  and  inconvenience  in  the  lavir,  and  the  admini- 
*'  flration  thereof  :  for  that  more  oifenders  efcape  by  the  over 
*'  eafy  ear  given  to  exceptions  in  indiftments,  than  by  their 
*'  own  innocence  ;  and  many  times  grofs  murders,  burgla- 
**  ries,  robberies,  and  other  heinous  and  crying  offences,  re- 
**  main  unpunilhed  by  thefe  unfeemly  niceties ;  to  the  rc- 
"  proach  of  the  law,  to  the  iliame  of  the  government,  to  the 
*'  encouragement  of  villany,  and  to  the  difhonour  of  God. 
(c)."  And  yet,  notwithftanding  this  laudable  zeal,  no  man 
was  mctfe  tender  of  life  than  this  truly  excellent  judge. 

A  PARDON  alfo,  as  has  been  before  faid,  may  be  pleaded 
in  arreft  of  judgment  :  and  it  has  the  fame  advantage  whea 
pleaded  here,  as  when  pleaded  upon  arraignment ;  viz.  the 
faving  the  attainder,  and  of  courfe  the  corruption  of  blood  : 
which  nothing  can  reftore  but  parliament,  when  a  pardon  is 
not  pleaded  till  after  fentence.  And, certainly,  upon  all  ac- 
counts, when  a  man  hath  obtained  a  pardon,  he  is  in  the 
right  to  plead  it  as  foon  as  poffible. 

Praying  the  benefit  of  clergy  may  alfo  be  ranked  among 
the  motions  in  arreft  of  judgment ;  of  which  we  fpoke  large- 
ly in  the  preceding  chapter. 

If  all  thefe  refources  fail,  the  court  muft  pronounce  that 
judgment,  which  the  law  hath  annexed  to  the  crime,  and 
which  hath  been  conftantly   mentioned,  together  with  the 

(a)  4  Rep.  4j.  (c)  ^  Hal.  P,  C.  193. 

(b)  See  Vol.  II.  pag.  406, 
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crime  itklf,  in  fome  or  oilier  of  the  former  chspters.     Of 
thefe  feme  are  capital,  which  extend  to  the  life  of  the  of- 
fender, and  confifi:  generally   in  being  banged  bv  the  neck 
till  dead  ;   though  in  very  atrocioue  crimes  other  circum- 
ftances  of  terror,  pain,  or  difgrace,  are  fuperadded:  as,  in  trea- 
fons  of  all  kinds,  being  drawn  to  the  place  of  execution  ;   m 
high  treafon  afFefling  the  king's  perfon  or  government,  em- 
bovvelling  alive,  beheading,  and  quartering  ;  and  in  murder, 
a  public  difleiSiion.     And  in  cafe  of  any  treafon    committed 
by  a  fe:r.;i!e,  the  judgment  is  to  be   burned   alive.     But  the 
humanity  of  the  Englifli  nation  has  authorized,  by  a  tacit 
confent,  an  almoft  general  mitigation  of  fuch  part  of  thcfc 
judgments  as  favour  of  torture  or  cruelty  ;  a  fledge  or  hurdle 
being  ufually  allowed  to  fuch  traitors  as  are  condemned  to  be 
drawn  :  and  there  being  very  few  indances   (and  thcfe  acci- 
dental or  by  negligence)  of  any  perfon's  being  embowelled 
cr  burned,  till  previoufly  deprived  of  fenfation  by  ftrangling, 
Somcpunilliments  confift  in  exile  or  banifhmeut,  by  abjura- 
tion of  the  realm,  or  trafportation  to  the  American  colonies ; 
others  in  lofs  of  liberty,  by  perpetual  or  temporary  imprifon- 
ir.ent.  Some  extend  to  confifcarion,  by  forfeiture  of  lands,  or 
moveables,  or  both,  or  of  the  profits  of  land  for  life  :  others 
induce  a  difability,  of  holding  offices  or  employments,  being 
heiis,  executors,  and  the  like.     Some,  though  rarely,  occa- 
iion  a  mutilation  or  difmembering,  by  cutting  off  the   hand 
or  ears  :  others  fix  a  lafting  iVigma  on  the  offender, liy  flitting 
the  nollrils,  or  branding  in  the  hand  or  face.    Some  are  me- 
rely pecuniary,  by  ftatute  or  difcretionary  fines  :  and,  laftly, 
there  are  others  that  confiH:  principally  in  their  ignomimy, 
though  mofi:  of  them  are  mixed  with  fome  degree  of  eorporat 
pain  ;   and  thefe  are  infli£led  chiefly  for  crimes,  which  arife 
from  indigence,  or  which  render  even  opulence  difgracefuh 
Such  as  whipping,  hard  labour  in  the  houfe  of  corre£lion,  the 
pillory,  the  Hocks,  and  the  ducking-ftool. 

D^isGUSTiNG   as  this  catalogue  may  feem,  it  will  afford 
pleafure  to  r.n  Englifii  i'eader,  and  do  honour  to  the  Englifli 

law. 
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law,  to  compare  it  with  that  fliocking  apparatus  of  death 
and  torment,  to  be  met  with  in  the  criminal  codes  of  al- 
moft  every  other  nation  in  Europe.  And  it  is  moreover 
one  of  the  glories  of  our  Englilh  law,  that  the  nature, 
though  not  always  the  quantity  or  degree,  of  punifliment,  is 
afcertained  for  every  offence  •,  and  that  it  is  not  left  in  the 
breafl  of  any  judge,  nor  even  of  a  jury,  to  alter  that  judg- 
ment which  the  law  has  beforehand  ordained,  for  every 
fubje£l  alike,  without  refpeft  of  perfons.  For  if  judg- 
ments were  to  be  the  private  opinions  of  the  judge,  men 
would  then  be  fiaves  to  their  magiftrates  j  and  would  live  in 
fociety,  without  knowing  exadlly  the  conditions  and  obliga- 
tions which  it  lays  them  under.  And  befides,  as  this  pre- 
vents oppreflion  on  the  one  hand,  fo  on  the  other  it  ftifles 
all  hopes  of  impunity  or  mitigation  ;  with  which  an  ofrender 
might  flatter  himfelt,  if  his  punifhment  depended  on  the  hu- 
mour or  difcretion  of  the  court.  Whereas,  where  an  efta- 
bliflaed  penalty  is  annexed  to  crimes,  the  criminal  may  read 
their  certain  confcrquence  in  that  law,  which  ought  to  be 
the  unvaried  rule,  as  it  is  the  inflexible  judge  of  his  actions. 

The  difcretionary  fines  and  difcretionary  length  of  im- 
prifonment,  which  our  courts  are  enabled  to  impofe,  may 
feem  an  exception  to  this  rule.  But  the  general  nature  of 
the  punifliment,  viz.  by  fine  or  imprifonment,  is  in  thefe 
cafes  fixed  and  determinate  :  though  the  duration  and  quan- 
tity of  each  muft  frequently  vary,  from  the  aggravations  or 
otherwife  of  the  ofience,  the  quality  and  condition  of  the 
parties,  and  from  innumerable  other  circumftances.  The 
qiiantunty  in  particular,  of  pecuniary  fines  neither  can,  nor 
ought  to  be,  afcertained  by  any  invariable  law.  The  value 
of  money  itfelf  changes  from  a  thoufand  caufes  ;  and,  at  all 
events,  what  is  ruin  to  one  man's  fortune,  may  be  matter  of 
indifference  to  another's.  Thus  the  law  of  the  twelve  ta- 
bles at  Rome  fined  every  perfon,  that  ftruck  another,  five- 
and-twenty  denarii :  this,  in  the  more  opulent  days  of  the 
empire,  grew  to  be  a  punifhment  of  fo  little  confideration, 
that  Aulus  Gellius  tells  a  ftory  of  one  Lucius  Neratius,  who 
A  a  2  mad^ 
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made  it  his  diveiTion  to  give  a  blow  to  whomever  he  pleafed, 
and  then  tender  them  the  legal  forfeiture.  Our  ftatutc  law 
has  ncj  therefore  often  afcertained  the  quantity  of  fines,  nor 
the  common  law  ever  ;  it  dire£ting  fuch  an  offence  to  be  pu- 
niflied  by  fine,  in  general,  without  fpecifying  the  certain 
fum  :  which  is  fully  fufiicient,  when  we  confider,  that  how- 
ever unlimited  the  power  of  the  court  may  feem,  it  is  far 
from  being  wholly  arbitrary  j  but  its  difcrction  is  regulated 
by  law.  For  the  bill  of  lights  (d)  has  particularly  declared, 
that  exceffive  fines  ought  not  to  be  impcfed,  nor  cruel  and 
unufual  punifiiraents  inflifted  :  (which  had  a  retrofpe£l  to 
fome  unprecedented  proceedings  in  the  court  of  king's 
bench,  in  the  reign  of  king  James  the  fecond)  and  the  fame 
ftatute  farther  declares,  that  ail  grants  and  promifes  of  fines 
and  forfeitures  of  particular  perfons,  before  conviction,  are 
illegal  and  void.  Nov/  the  bill  of  rights  was  only  declar^to* 
ry,  throughout,  of  the  old  cofiftitutional  law  of  the  land  :  and 
accordingly  we  find  it  exprefsly  holden,  long  before  (e),  that 
all  fudi  previous  grants  are  void  ;  fince  thereby  many  times 
undue  means,  and  more  violent  profecution,  would  be  ufed 
for  piivate  lucre,  than  the  quiet  and  juft  proceeding  of  law 
would  permit. 

The  reafonablenefs  of  fines  in  criminal  cafes  has  alfobeen 
ufuallv  regulatsd  by  the  determination  of  magna  carta  (f), 
concerning  ;imercements  for  mifbehaviour  in  matters  ef  civii 
right.  *'  Lilfer  homo  von  amercietiir  pro  parvo  deliSlo^  nifi 
*'  fccitndum  viodiim  ipfius  deliEii ;  et  pro  magno  dili^Of/ecun- 
**  diim  magnitudinem  deliBi ;  falvo  contenemento  fuo  :  et  mer- 
•'  cat  or  eodem  niodo,  falva  mercandifafiia  ;  et  villatius  eode7}t 
*'  mono  amercietiir fjahjo  wainogio  fiioJ*  A  rule,  that  ob- 
tained even  in  Henry  the  fecond's  lime  (g),  and  means  on- 
ly, that  no  man  fliall  have  a  larger  amercement  impofed 
upon  him,  than  his  circumftances  or  perfonal  eftate  wilt 
bear:  faving  to  the  landholder  his  contenement,  or  land  j 
to  the  trader  his  merchandize  j  and  to  the  countryman  his 
wainage,  or  team  and  infirumcnts  of  hufbandry.     In  order 


(d)  Stat.  I  W.  &  M.  ft.  a.  c.  i.  (f )  cap.  14- 

^ej  I  Inft.  4«.  .     (1;)  Glanv.  /.  9.  c  8  &  1 1. 
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to  afcertain  which,  the  great  charter  alfo  dire^s,  that  the 
amercement,  which  is  always  inflifted  in  general  terms 
C  JJt  inrfii/cricordia")  flull  be  fet,  ponatur,  or  reduced  to  a 
certainty,  by  the  oath  of  a  jury.  This  method,  of  liquida- 
ting the  amercement  to  a  precife  fum,  is  ufually  done  in 
the  court- leet  and  court-baron  hy  affccrorsy  or  jurors  fvvorn 
to  affeercj  that  is,  tax  and  moderate,  the  ^j:'/2£'rfl/ amerce- 
ment according  to  the  particular  circumftances  of  the  of- 
fence and  the  offender.  In  imitation  of  which,  in  courts 
fuperior  to  thefc,  the  antient  pra£tice  was  to  inquire  by  a 
jury,  when  a  fine  was  Impofed  upon  any  man,  *'  qiiantuni 
**  inde  regi dare  valcat  per  annum,  falva  fiijlentatioue  fiia,  et 
**  uxorisj  et  liberontm  fiiorum  (h)."  And,  fince  the  difufe 
of  fuch  inquefl,  it  is  never  ufual  to  afl'efs  a  larger  fine  than 
a  man  is  able  to  pay,  without  touching  the  implements  of 
his  livelyhood  ;  but  to  infli£t  corporal  punifbment,  or  a 
ftated  imprifonment,  which  is  better  than  an  exceCive  fine, 
for  that  amounts  to  imprifonment  for  life.  And  this  is  the 
reafon  why  fines  in  the  king's  court  are  frequently  denomi- 
nated ranfoms,  becaufe  the  penalty  muft  otherwile  fall  upon 
a  man's  perfon,  unlefs  it  be  redeeme"d  or  ranfomed  by  a  pe« 
cuniary  fine  ( j)  :  according  to  an  aniient  maxim,  qui  no}i 
kabet  in  crumena  luat  iji  corpore.  Yet,  where  any  Itatutc 
fpeaks  both  of  fine  and  ranfom,  it  is  holden,  that  the  ranfoin 
fliall  be  treble  to  the  fine  at  leaft  (i). 

When  fentencc  of  death,  the  moft  terrible  and  higheffc 
judgment  in  the  laws  of  England,  is  pronounced,  the  im- 
mediate infeparable  confequence  by  the  common  law  is 
attainder.  For  when  it  is  now  clear  beyond  all  difpute, 
that  the  criminal  is  no  longer  fit  to  live  upon  the  earth, 
but  is  to  be  exterminated  as  a  monfter  and  a  bane  to  hu- 
man fociety,  the  law  ftts  a  note  of  infamy  upon  him,  puts 
him  out  of  its  protedion,  and  takes  no  farther  care  of  him  t 
than  barely  to  fee  him  executed.  He  is  then  called  attaint, 
attinEluSy  ftained,  or  blackened.  He  is  no  longer  of  any 
credit  or  reputation  ;  he  cannot  be  a  witnefs  in  any  court  j 

(1.)  Gilb.  Exch.  c.  J-  (i)  Dyer.  Z3Z. 

.i)  Mirr,  c.  5.  fed.  3.  Lamb.  Eircn.nch.  575. 
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neither  is  he  ci^pable  of  performing  the  fun<SUons  of  another 
man  :  for,  by  an  anticipation  of  his  punifliment,  he  is  al- 
ready dead  in  law  (k).  This  is  after  judgment :  for  there 
is  great  difference  between  a  man  convicled  and  attainted', 
though  they  are  frequently  through  inaccuracy  confounded 
together.  After  convi£lion  only,  a  man  is  liable  to  none 
of  thefe  difabilities  :  for  there  is  ftill  in  contemplation  of 
law  a  poflibility  of  his  innocence.  Something  may  be  of- 
ferred  in  arreft  of  judgment :  the  inditlment  may  be  errone- 
ous, which  will  render  his  guilt  uncertain,  and  thereupon 
the  prefent  convidlion  may  be  quafhed  :  he  may  obtain  a 
pardon,  or  be  allowed  the  benefit  of  clergy  j  both  which 
fuppofe  fome  latent  fparks  of  merit,  which  plead  in  exte- 
nuation of  his  fault.  But  when  judgment  is  once  pronoun- 
ced, both  law  and  fa6l  confpire  to  prove  him  completely 
guilty  i  and  there  is  not  the  remotell  poffibility  left  of  any 
thing  to  be  faid  in  his  favour.  Upon  judgment  therefore  of 
death,  and  not  before,  the  attainder  of  a  criminal  commen- 
ces :  or  upon  fuch  circumftances  as  are  equivalent  to  judg- 
ment of  death  •,  as  judgment  of  outlawry  on  a  capital  crime, 
pronounced  for  ablconding  or  fleeing  from  juftice,  which  ta- 
citly confeffes  the  guilt.  And  therefore  either  upon  judg- 
ment of  outlawry,  or  of  death,  for  treafon  or  felony,  a  man 
(hall  be  faid  to  be  attainted. 

The  confequences  of  attainder  are  forfeiture,  and  cor- 
ruption of  blood. 

I.  Forfeiture  is  twofold  ;  of  real  and  perfonal  eftates. 
Firft,  as  to  real  eftates:  by  attainder  in  high  treafon  (1)  a 
man  forfeits  to  the  king  all  his  lands  and  tenements  of  in- 
heritance, whether  fee-fimple  or  fee -tail,  and  all  his  rights 
of  entry  on  lands  and  tenements,  which  he  had  at  the  time 
of  the  offence  committed,  or  at  any  time  afterwards,  to  be 
for  ever  veftcd  in  the  crown  ;  and  alfo  the  profits  of  all 
lands  and  tenements,  which  he  had  in  his  own  right  for  life 

(k)  3  Inft.  iij.  (1)  Co.  Litt.  591.     ?  Inft.  ip.     1  Hal. 

P.C.;40.     1  Hd\sk  P.  C.  448. 
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or  years,  (o  long  as  fuch  interelt  (liall  fubfifc.  This  fcrfcj- 
ture  relates  backwards  to  the  time  of  the  trcafon  commit- 
ted ;  (o  as  to  avoid  all  intermediate  fales  and  incumbrances 
(mj^  but  not  thofe  before  the  fatt  :  and  therefore  a  wife's 
jointure  is  not  forfeitable  for  the  treafon  of  her  huftand; 
becaufe  fettled  upon  her  previous  to  the  tieafon  committed. 
But  her  dower  is  forfeited,  by  the  exprefs  provifion  of  lla- 
tute  5  &  6  Edw.  VI.  c.  11.  And  yet  the  hufband  (hali  be 
tenant  by  the  curtefy  of  the  wife's  lands,  if  the  wife  be  at- 
tainted of  ireafon  (n) :  for  that  is  not  prohibited  by  the  fl?.- 
tute.  But  though  after  attainder  the  forfeiture  relates  back 
to  the  time  of  the  treafon  committed,  yet  it  does  not  take 
effect  unlefs  an  attainder  be  had,  of  which  it  is  one  of  the 
fruits:  and  therefore,  if  a  traitor  dies  before  judgment  pro- 
nounced, or  is  killed  in  open  rebel'lion,  or  is  hanged  by 
martial  lav/,  it  works  no  forfeiture  of  his  lands;  fur  he  ne- 
ver was  attainted  of  treafon  (0). 

The  natural  juflicc  of  forfeiture  or  confifcation  of  pro- 
perty for  treafon(p),  is  founded  in  this  confideration  :  that: 
he  who  hath  th-us  violated  the  fundamental  principals  of  go- 
vernment, and  broken  his  part  of  the  original  contrail  be- 
tween king  and  people,  hath  abandoned  his  connexions  with 
fociety  •,  and  hath  no  longer  any  light  to  thofe  advantages, 
■which  before  belonged  to  him  purely  as  a  member  of  the 
community  :  among  which  fecial  advantages  the  right  of 
transferring  or  tranfmitting  property  to  others  is  one  of  the 
chief.  Such  forfeitures,  moreover,  wherel^  his  pofterity 
muft  fuffer  as  well  as  himfelf,  will  help  to  reftrain  a  man, 
not  only  by  the  fenfe  of  his  duty,  and  dread  cf  perfonal 
punifhment,  but  alfo  by  his  paffions  and  natural  affections  > 
and  will  intereft  every  dependent  and  relation  he  has,  to 
teep  him  from  offending :  according  to  that  beautiful  fen- 
timent  of  Cicero  (q),  *'  nee  vera  me  fugit  quam  fit  acerbuniy 
*'  parentum  feeler  a  filiorum  poenis  lui :  fed  hoc  praeclare  legi- 
■*'  bus  comparatitm  efi^  tit  caritas  Uberorum  amicicres  parentes 

(m)  3  Inft.  II f.  ^  (p)  See  Vol,  I.  pag.  zpp. 

(n)  I  Hal.  P.  C.  359.  (q)  ai  Brulum,-et>.  i*. 

(o)  CoLitt.  13. 
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*'  reipiiblicae  redderet^  And  therefore  Aulus  CafcelHus,  a 
R-oman  lawyer  in  the  time  of  the  triumvirate,  ufed  to  boaft 
that  he  had  two  reafons  for  defpifing  the  power  of  the  ty- 
rants ;  his  old  age,  and  his  want  of  children  :  for  children 
are  pledges  to  the  prince  of  the  father's  obedience  (r).  Yet 
many  nations  have  thought  that  this  pcflhumous  punifliment 
favours  of  hardlhip  to  the  innocent :  efpecially  for  crimes 
that  do  not  ftrike  at  the  very  root  and  foundation  of  fociety, 
as  treafon  againft  the  government  exiprefsly  does.  And  there- 
fore, though  confifcations  were  very  frequent  in  the  times 
of  the  earlier  emperors,  yet  Arcadius  and  Honorius  in  every 
other  inftance  but  that  of  treafon  thought  it  more  juft,  *'  ibi 
<'  ejj'e  poenam^  iibi  et  noxa  ejl  ■"  and  ordered  that  "  peccata 
*^  fms  teneant  ati^oresy  nee  iilterius  progrediatur  metus,  quam 
«  reperiatur  deli^wn  (s) :  and  Juftinian  alfo  made  a  law  to 
reftrain  the  punifliment  of  relations  (t)  •,  which  direiSts  the 
forfeiture  to  go,  except  in  the  cafe  of  crimen  mnjcjlatis,  to 
the  next  of  kin  to  the  delinquent.  On  the  other  hand,  the 
Macedonian  laws  extended  even  the  capital  punifhment  of 
treafon,  not  only  to  the  children,  but  to  all  the  relations  of 
the  delinquent  (u) :  and  of  courfe  their  eftates  mufl:  be  alfo 
forfeited,  as  no  man  was  left  to  inherit  them.  And  in  Ger- 
many, by  the  famous  golden  bulle  (v),  (copied  almoft  ver- 
batim from  Juflinian's  code)  (w),  the  lives  of  the  fons  of  fuch 
as  confpire  to  kill  an  cledor  are  fpared,  as  it  is  exprefled,  by 
the  emperor's  particular  bounty.  But  they  are  deprived  of 
all  their  eifcQs  and  rights  of  fucceflion,  and  are  rendered  in- 
capable of  any  honour  ecclefiaftical  or  civil  :  "  to  the  end 
*'  that,  being  always  poor  and  necefiitous,  they  may  for  ever 
**  be  accompanied  by  the  infamy  of  their  father ;  may  lan- 
«<  guiih  in  continual  injigence  ;  and  may  find  (fays  this 
*»  mercllefs  edi£l)  their  punilhment  in  living,  and  their  re- 
*'  lief  in  dying." 

With  us  in  England,  forfeiture  of  lands  and  tenements  to 
the  crown  for  treafon  is  by  no  means  derived  from  the  feodal 

(r)  Gravin.  i.  fctt.  (58.  (n)  Qu,  rnrt.  /.  6. 

(s)  Cod.  p.  4.7.  2i.  (vO  Cfip.  14- 

(t)  Nov.  I  24.  c.  13.  («■)  /.  9.  /.  8.  /.  s. 
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policy,  (as  has  been  already  obfcrvccl)  (x),  but  was  antecc-- 
dent  to  the  ellablifliment  of  that  fyftem  in  this  iflnnd  ;  be- 
ing tranfr.iitted  from  our  Saxon  ar.ccftors  (y),  and  forming 
a  part  of  the  antient  Scandinavian  conftitution  (z).  But  ia 
fome  treafons  relating  to  the  coin  (wbich,  as  \vc  fonnerly  ob- 
ftr?ed,  feem  rather  a  fpccics  of  the  crimen  falfi,  than  the 
crimen  laefae  majejl at isyit  is  provided  by  the  fcvera!  modern 
flatutes  which  conftitute  the  offeree,  that  it  fcall  work  no 
forfeiture  of  lands.  And,  in  order  to  abolifli  fuch  hereditary 
punifhment  entirely,  it  was  enaded  by  (latute  7  Ann.  c.  21, 
that,  after  the  deceafe  of  the  late  pretender,  no  attainder  for 
treafon  fhould  extend  to  the  difinhcriting  of  any  heir,  nor  ro 
the  prejudice  of  any  pcrfon,  other  th-ni  the  traitor  hinifelf. 
By  which,  the  law  of  forfeitures  for  high  treafon  would  by 
this  time  have  been  at  an  end,  had  not  a  fubfequent  flatutc 
intervened  to  give  ihem  a  longer  duration.  The  hiftory  of 
this  matter  is  fomewhat  lingular,  and  worthy  obfcrvation. 
At  the  time  of  the  union,  the  crime  of  treafon  in  Scotland 
was,  by  the  Scots  law,  in  many  refpects  different  from  that 
of  treafon  in  England  ;  and  particularly  in  its  confeouence 
of  forfeitures  of  intailed  eftates,  which  was  more  peculiarly 
Englifli:  yet  it  feemed  neceffary,  that  a  crime  fo  nearly 
affe£l:ing  government,  (liould,  both  in  its  effence  and  confe- 
quences,  be  put  upon  the  fame  footing  in  both  parts  of  the 
united  kingdoms.  In  new-modelling  thefe  laws,  the  Scotclx 
nation  and  the  Englifh  houfe  of  commons  ftruggled  bard 
partly  to  maintain,  and  partly  to  acquire,  a  total  iinmunity 
from  forfeiture  and  corruption  of  blood  ;  which  the  houfe 
of  lords  as  firmly  refilled.  At  length  a  compromife  was  a- 
greed  to,  which  is  eftabliflied  by  this  ftatute,  viz.  that  the 
fame  crimes,  and  no  other,  {houid  be  treafon  in  Scotland  that 
are  fo  in  England  ;  and  that  the  Englifh  forfeitures  and  cor- 
ruption of  blood,  fhould  take  place  in  Scotland,  till  the  death 
of  the  then  pretender;  and  then  ceafe  throughout  the  whole 
of  Great  Britain  (a) :   the  lords  artfully  propofing  this  tem- 

(x)  See  Vol.  II,  pag.  ajr.  ir  !.  3.  r.  ?. 

(y)  LL.  Aelfr  c.  4-  Cr>f)iil.  c.  54.  (a)  Burnet's  Hift.  /I.  D,  1709. 

(z)  Stlernh.  ilejure  Co:!:,  I.  2.  c.  6. 
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porary  claufe,  In  hopes  (it  is  faid)  (b)  that  the  prudence  of 
Succeeding  parliaments  would  make  it  perpetual  (c).  This 
has  partly  been  done  by  the  flatute  17  Geo.  II.  c.  39.  (made 
in  the  year  preceding  the  late  rebellion)  the  operation  of  thefe 
indemnilylng  claufes  being  thereby  ftill  farther  fufpended, 
till  the  death  of  the  fons  of  the  pretender  (d). 

In  petit  treafon  and  felony,  the  offender  alfo  forfeits  all 
his  chattel  interefts  abfolutely,  and  the  profits  of  all  eftates  of 
freehold  during  life  j  and,  after  his  death,  all  his  lands  and 
tenements  in  fee  fimple  (but  not  thofe  in  tail)  to  the  crown, 
tor  a  very  fhort  period  of  time:  for  the  king  {hall  have 
them  for  a  year  and  a  day,  and  may  commit  therein  what 
walle  he  pleafes  ;  which  is  called  the  king's  year^  day^  and 
zuajie  (e).  Formerly  the  king  had  only  a  liberty  of  com- 
mitting wafte  on  the  lands  of  felons,  hy  pulling  down  thtir 
houfes,  extirpating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods.  And  a  puniflimenf  of  a  fi- 
milar  fpirit  appears  to  have  obtained  in  the  oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyi\is  iil 
the  books  of  Daniel  (f)  and  Ezra  (g)  ;  which,  befides  the 
pain  of  de:uh  infli£led  on  the  delinquents  there  fpecified, 
ordain,  "  that  their  houfes  fhall  be  made  a  dunghill."  But 
this  tending  greatly  to  the  prejudice  of  the  public,  it  was  a- 
greed  in  the  reign  of  Henry  the  firft,  in  this  kingdom,  that 
the  king  fliould  have  the  profits  of  the  land  for  one  year 
and  a  day,  in  lieu  of  the  deftruflion  he  was  otherwife  at  li- 
berty to  commit  (h):  and  therefore  magna  carta  (i)  pro- 
vides, that  the  king  (hail  only  hold  fuch  lands  for  a -year 
and  day,  and  then  reflore  them  to  the  lord  of  the  fee; 
without  any  mention  made  of  walle.  But  the  ftatute 
17  Edw.  II.  ds  praerogativa  regisj  feems  to  fuppofe,  that  the 
king  fliall  have  his  year,  day,  and  vfzdc,    and  not  the  year 

(h)  Conf:J.  on   the   law  of  forfei-  A.D.  1744..     (Sec  Vol.  I.  pag.  244.) 
tuie,  (5.  (e)  X  Inft.  37. 

(c)  See  Foft.  ijo.  (f )  ch.  iii.  v.  ip. 

(d)  The  jijfiice   and  expediency  of         (g)  ch.  vi.  v.  11, 

this  provifioti    were    defended   at    the         (h)  Mirr.  c.  4.  lec.  16.     Flct.  /.  i. 

time,  with  much  learning  and  ftrength  c.  28. 

-if  argument,    in    the    confideraiions  on         (i)  y  Hen,  IJL  c,  li, 

ibe  law   of  forfdluie,    firft  publiflicd 

and 
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and  day  hijiead  of  wade.  Which  fir  Edward  Coke  (and  the 
author  of  the  mirror,  bc?fore  Wm)  very  juftly  look  upon  as  an 
encroachment,  though  a  very  aniient  one,  of  the  royal  pre- 
rogative (k).  This  year,  day,  and  wade,  ,are  now  ufually 
compounded  for;  but  otherwife  they  regularly  belong  to  the 
crown  :  and,  after  their  expiration,  t!ie  land  would  naturally 
have  defcended  to  the  heir,  (as  in  gavel-kind  tenure  it  ftilldoes) 
did  not  its  feodal  quality  intercept  fuch  dcfcent, ,  and  give  it, 
by  way  of  efcheat,  to  the  lord.  Theie  forfeitures  for  felony 
do  alfo  arife  only  upon  attainder  ;  and  therefore  a  felo  de  fe 
forfeits  no  lands  of  inheritance  or  freehold,  for  he  never  is 
attainted  as  a  felon  (1).  They  likewife  relate  back  to  the 
time  of  the  ofFcnce  committed,  as  well  as  foifeitures  for 
treafon  :  fo  as  to  avoid  all  intermediate  charges  and  convey- 
ances. This  may  be  hard  upon  fuch  as  have  unwarily  en- 
gaged with  the  offender  •,  but  the  cruelty  and  reproach  rauft 
lie  on  the  part,  not  of  thelaw,  but  of  the  criminal,  who  has 
thus  knowingly  and  diflioneftly  involved  others  in  his  own 
calamities. 

These  are  all  the  forfeitures  of  real  eftates,  created  by 
the  common  law,  as  confequential  upon  attainders  by  judg- 
ment of  death  or  outlawry.  I  here  omit  the  particular  for- 
feitures created  by  the  flatutes  of  praemunire  and  others  : 
becaufe  I  look  upon 'them  rather  as  a  part  of  the  judgment 
and  penalty,  infiidled  by  the  refpe(Siive  ftatutes,  than  as  cow- 
fequences  of  fuch  judgment ;  as  in  treafon  and  felony  tliey 
are.  But  I  Ihall  jui:  mention,  under  this  divifion  of  real 
eftates,  the  forfeiture  of  the  profits  of  lands  during  life: 
which  extends  to  two  other  inftances,  befides  thofe  already 
fpoken  of;  mifprifion  of  treafon  (m),  and  flriking  in  Well- 
rriinfter-hall,  or  drawing  a  weapon  upon  a  judge  there,  fit- 
ting the  king's  court  of  juftice  (n). 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one 
of  the  higher  kinds  of  offence:  in  high  treafon  or  mifprifion 

(k)  Mirr.  e.  5.  kc.  x.     a  Infl.  37.  (rr:)   iMd.  zi8. 

()}   3lnll.  55.  („)  Jbid.  141. 

thereof, 
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tfjereuf,  petit-ti-cafon,  felonies  of  all  forts,  whether  clergy- 
able or  not,  felf-murder  or  felony  de  fe,  petty  larcinv,  ftand- 
itig  mute,  and  the  above-mentioned  offence  of  Itriking  in 
Weftminfler-hall.  Y  or  fight  zMoy  on  an  accufation  of  trea- 
fan,  felony,  or  even  petit  larciny,  whether  the  party  be  found 
guilty  or  acquitted,  if  the  jury  find  the  flight,  the  party  (hall 
forfeit  his  goods  and  chattels:  for  the  very  flight  is  an  offence, 
carrying  with  it  a  ftrong  prefumption  of  guilt,  and  is  at  leafl 
an  endeavour  to  elude  and  ftifle  the  courfe  of  juftice  prefcri- 
bed  by  the  law.  But  the  jury  feldom  find  the  flight;  for- 
feiture being  looked  upon,  fince  the  vaft  increafe  of  per- 
fonal  property  of  late  years,  as  rather  too  large  a  penalty  for 
an  offence,  to  which  a  man  is  prompted  by  the  natural  love 
of  liberty. 

There  is  a  remarkable  difference  or  two  between  the 
forfeiture  of  lands,  and  of  goods  and  chattels,  i.  Lands  are 
forfeited  upon  attainder,  and  not  before :  goods  and  chattels 
are  forfeited  by  conviElion.  Becaufe  in  many  of  the  cafes 
where  goods  are  forfeited,  there  never  is  any  attainder ; 
wliich  happens  only  where  judgment  of  death  or  outlawry 
js  given :  therefore  in  thofe  cafes  the  forfeiture  mufi:  be 
upon  conviiii^ion,  or  not  at  all ;  and,  being  neceffar'ily  upon 
conviction  in  thofe,  it  is  fo  ordered  in  all  other  cafes,  for 
tlie  law  loves  uniformity.  2.  In  outlawries  for  treafon  or 
felony,  lands  are  forfeited  only  by  the  judgment :  but  the 
goods  and  chattels  are  forfeited  by  a  man's  being  firfl  put  in 
the  exigenty  without  flaying  till  he  is  qninto  exaBiiSy  or  fi- 
jtally  outlawed  j  for  the  fecreting  himfelf  fo  long  from  ju- 
ftice, is  conftrued  a  flight  in  law  (o).  3.  The  forfeiture  of 
lands  has  relation  to  the  time  of  the  fa£l  committed,  fo  as 
to  avoid  all  fubfequent  fales  and  incumbrances  :  but  the  for- 
feiture pf  goods  and  chattels  has  no  relation  backwards  ;  fo 
that  thofe  only  which  a  man  has  at  the  time  of  conviction 
lliall  be  forfeited.  Therefore  a  traitor  or  felon  may  bona 
Jide  {tl\  ^vj  of  his  chatrels,  real  or  perfonal,  for  the  fufle- 
nance  of  himfelf  and  family  between  the  fact  and  convic- 
tion (fi):  for  perfonal  property  is  of  fo  fluctuating  a  nature, 

(.0}  3  laa,  j.u.  (p)  a  Hawk.  P.  C.  454- 
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that  it  pafles  through  many  hands  in  a  fliort  time  ;  and  iio 
buyer  could  be  fafe,  if  he  were  liable  'to  return  the  goods 
which  he  had  fairly  bought,  provided  any  of  the  prior  ven- 
dors had  committed  a  treafon  or  felony.  Yet  if  they  be 
collufively  and  not  bona  y?J^  parted  with,  merely  to  defraud 
the  crown,  the  law  (and  particularly  the  (tatuie  13  Eliz. 
c.  ^.)  will  reach  them  j  for  they  are  all  the  while  truly  and 
fubftantially  the  goods  of  the  offender  :  and  as  he,  if  acquit- 
ted, might  recover  them  himfelf,  as  not  parted  with  for  a 
good  confideration  ;  fo,  in  cafe  he  happens  to  be  convidted, 
the  law  will  recover  them  for  the  king. 

IL  Another  immediate  confequence  of  attainder  is  the 
corruption  of  blood,  both  upwards  and  downwards ;  fo  that 
an  attainted  perfon  can  neither  inherit  lands  or  other  here- 
ditaments from  his  anceftors,  nor  retain  thofe  he  is  already 
in  pofleffion  of,  nor  tranfmit  them  by  defcent  to  any  heir; 
but  the  fame  Ihall  efcheat  to  the  lord  of  the  fee,  fubjedl  to 
the  king's  fuperior  right  of  forfeiture:  and  the  perfcn  at- 
tainted fliall  alfo  obftruft  all  dcfcents  to  his  pc  fterity,  where- 
cver  they  are  obliged  to  derive  a  title  through  him  to  a  re- 
mote anceftor  (q). 

This  is  one  of  thofe  notions  which  our  laws  hav2  adopt- 
ed from  the  feodal  conftitutions,  at  the  time  of  the  Norman 
conqueft ;  as  appears  from  its  being  unknown  in  thole 
tenures  which  are  indifputably  Saxon,  or  gavelkind;  there- 
in, though  by  treafon,  according  to  the  anlient  Saxon  laws, 
the  land  is  forfeited  to  the  king,  yet  no  corruption  of  blood, 
no  impediment  of  defcents  enfues  -,  and  on  judgme;it  of 
mere  felony  no  efcheat  accrues  to  the  lord.  And  therefore, 
as  every  other  oppreflive  mark  of  feodal  tenure  is  now  hap- 
pily worn  away  in  thefe  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  blood,  with  all  its  connfcled  confequences, 
not  only  of  prefcnt  efcheat,  but  of  future  incapjcities  of  in- 
heritance even  to  the  twentieth  generation,  may  in  procefs  of 
time  be  abolilbed  by  acl  of  parliament :  as  it  ftands  upon  a 
very  different  footing  from  the  forfeiture  of  lands  for  high 

(q)  See  Vol.  !I.  pag.  151. 
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treafon,  affecting  the  king's  perfon  or  government.  And 
indeed  the  legifiature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  fo  equitable  a  provifion  ;  by  e- 
najSling,  that,  in  treafons  rerpe£ling  the  papal  fupremacy  (r), 
and  counterfeiting  the  public  coins  (s),  and  in  many  of  the 
new-made  felonies,  created  fince  the  reign  of  Henry  the 
tighth  by  aft  of  parliament,  corruption  of  blood  fhall  be  fa- 
ved.  But  as  in  fome  of  the  acts  for  creating  felonies  (and 
thofe  not  of  the  moft  atrocious  kind)  this  faving  was  neglect- 
ed, or  forgotten  to  be' made,  it  feems  to  be  highly  reafonable 
and  expedient  to  antiquate  the  whole  of  this  doctrine  by  one 
imdiflinguifliing  law  :  efpecially  as  by  the  afore-mentioned 
ftatute  of  7  Ann.  c  21.  (the  operation  of  which  is  poftponed 
by  ftatute  17  Geo.  II.  c.  39.)  after  the  death  of  the  fons  of 
the  late  pretender,  no  attainder  for  treafon  will  extend  to 
the  difinheriting  any  heir,  nor  the  prejudice  of  any  perfon, 
other  than  the  offender  himftlf;  which  virtually  abolifhes 
all  corruption  of  blood  for  treafon,  though  (unlefs  the  legif- 
iature fliould  interpofe)  it  will  Itill  continue  for  many  forts 
of  felony. 

(r)  Stat.  y.  EViz.  c.  i.  c.  i,     8  &  9  W.  III.  c.  i6.     ij  3i  16 

(s)   Stat.   5.  Eur.  c.    ii.      i8  Eliz.     Geo.  II  c.  i8. 
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Chapter    The   thirtieth. 


Of    reversal    of    JUDGMENT. 


WE  are  next  to  confider  bow  judgments,  with  their 
feveral  connected  confequences,  of  attainder,  for- 
feiture, and  corruption  of  blood,  may  be  fet  afide.  There 
are  two  ways  of  doing  this  5  either  by  falfifying  or  reverfmg 
the  judgment,  or  elfe  by  reprieve  or  pardon. 

A  JUDGMENT  may  be  faifified,  reverfed,  or  voided,  in 
the  firfl  place,  ivithoiit  a  writ  of  errors  for  matters  foreign 
to  or  dehors  the  record,  that  is,  not  apparent  upon  the  face 
of  it ;  fo  that  they  cannot  be  affigned  for  error  in  the  fu- 
perior  court,  which  can  only  judge  from  what  appears  in 
the  record  itfelf :  and  therefore,  if  the  whole  record  be  noc 
certified,  or  not  truly  certified,  by  the  inferior  court,  the 
party  injured  thereby  (in  both  civil  and  criminal  cafes)  may 
alledge  a  diminution  of  the  record,  and  caufe  it  to  be  recti- 
fied. Thus,  if  any  judgment  whatever  be  given  by  perfons, 
who  had  no  good  commiffion  to  procc-ed  againft  the  perfon 
condemned,  it  is  void  ;  and  may  be  faifified,  by  (hevtring  the 
fpecial  matter,  without  writ  of  error.  As,  where  a  com- 
milfion  iffues  to  A  and  B,  and  twelve  others,  or  any  two  of 
them,  of  which  A  or  B  fhall  be  one,  to  take  and  try  indid' 
ments  \  and  any  of  the  other  twelve  proceeded  without  the 

interpofiiion 
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iaterpofitrcn  or  prefence  of  either  A,  or  B  :  in  this  cafe  all 
proceedings,  trials,  coiivitlicno,  and  judgments,  are  void  for 
want  of  a  proper  authority  in  the  cominiffioners,  and  may 
be  talfificd  upon  bare  infpcclion,  without  the  trouble  of  a 
writ  o±  errv'^r  (.i)  ;  it  being  a  high  n-.ifdemefnor  in  the  judges 
{(J  proceeding,  and  lirtl:  (if  any  thing)  fliort  of  murder  in 
them  all,  in  cafe  the  perlon  fo  attainted  be  executed  and 
fuiFcr  death.  So,  likewifr^,  if  a  man  purchafes  land  of  ano- 
ther ;  and  afterwards  the  vendor  is,  either  by  outlawry,  or 
Jiis  own  coniefilon,  convicted  and  attainted  of  treafon  or  fe- 
lony previous  to  the  file  or  alienation  ;  whereby  fuch  land 
becomes  liable  to  forfeiture  or  efcheat :  now,  upon  any  trial, 
the  purchafer  is  at  liberty,  without  bringing  any  writ  of 
error,  to  falfify  not  only  the  time  of  the  felony  or  treafon 
fuppofed,  but  the  v*ry  point  of  the  felony  or  treafon  itfelf  ; 
and  is  not  concluded  by  the  confeflion  or  the  outlawry  of  the 
■vendor  i  though  the  vender  himfelf  is  concluded,  and  not 
fulTered  now  to  deny  the  fa£l,  which  he  has  by  confeflion  or 
flight  acknowledged.  But  if  fuch  attainder  of  the  vendor 
was  by  verdi61,  on  the  oath  of  his  peers,  the  alienee  cannot 
be  received  to  falfify  or  contradid  the  fa5l  of  the  crime  com- 
mitted ;  though  he  is  at  liberty  to  prove  a  miftake  in  timet 
or  that  the  offence  was  committed  after  the  alienation,  and 
not  before  (b). 

Secondly,  a  judgment  may  be  reverfed  by  writ  of  er- 
ror: which  lies  from  -.ill  inferior  criminal  jurifdiftions  to 
the  court  of  king's  bench,  and  from  the  king's  bench  to  the 
houfe  of  peers  ;  and  may  be  brought  for  notorious  miftakes 
in  the  judgment  or  other  parts  of  the  record  :  as  where  a 
man  is  found  guilty  of  perjury,  and  receives  the  judgment 
of  felony,  or  for  other  lefs  palp^.ble  errors;  fuch  as  any  ir- 
regularity, omiffion,  or  want  of  form  in  the  proctfs  of  out- 
lawry, or  proclamations  ;  the  want  of  a  proper  addition  to 
the  defendant's  name,  according  to  the  flatute  of  additions  ; 
for  net  properly  naming  the  iherifF  or  other  officer  of  the 
court,  or  not  duly  defcribing  where  his  county-court  was 
held ;    for   laying    an  offence,   committed   in   the    time  of 

,  (a)  a  Hawk.  P.  C.  459-  (b)  3  1"^-  »3i-     ^  Hal.  P.  C.  161, 
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die  late  king,  to  be  clone  againft  the  peace  of  the  prefent ; 
and  for  many  other  fimilar  caul'es,  whicli  (though  allowed 
out  of  tendernefs  to  life  and  liberty)  are  not  much  to  the 
credit  or  advancement  of  the  national  jullice.  Thefe  writs 
of  error,  to  reverfe  judgments  in  cafe  of  mifdemefnors,  are 
not  to  be  allowed  of  couife,  but  on  fufficlent  probable  caufe 
fhewn  to  the  attorney-general ;  and  then  they  are  under- 
ftood  to  be  grantable  of  common  right,  and  ex  debito  juftitiae. 
But  writs  of  error  to  reverfe  attainders  in  capital  cafes  are 
only  allowed  ex  gratia, ;  and  not  without  exprefs  warrant 
under  the  king's  fign  manual,  or  at  lead  by  the  confent  of 
the  attorney-general  (c).  Thefe  therefore  can  rarely  be 
brought  by  the  party  himfelf,  efpecially  where  he  is  attainted 
for  an  offence  againft  the  ftate  :  but  they  may  be  brought  by 
his  heir,  or  executor,  after  his  death,  in  more  favourable 
times:  which  may  be  fome  confolation  to  his  family.  But 
the  eafier,  and  more  efft;£lual  way,  is, 

Las-tly,  to  reverfe  the  attainder  by  a£l  of  parliament. 
This  may  be,  and  hath  been  frequently  done,  upon  motives 
of  companion,  or  perhaps  the  zeal  of  the  times,  after  a  fud- 
den  revolution  in  the  government,  without  examining  too 
clofely  into  the  truth  or  validity  of  the  errors  affigned.  AnA. 
ibmetimes,  though  the  crime  be  univerfally  acknowledged 
and  confefled,  yet  the  merits  of  the  criminal's  family  fhall 
after  his  death  obtain  a  reftitution  in  blood,  honours,  and 
eftate,  or  fome,  or  one  of  them,  by  a6l  of  parliament ; 
which  (fo  far  as  it  extends)  has  all  the  effedt  of  reverfing  the 
attainder,  without  calling  any  refle6tions  upon  the  jullice  of 
the  preceding  fentence. 

The  effedl  of  faififying,  or  reverfing,  an  outlawry  Is,  that 
the  party  fhall  be  in  the  fame  plight  as  if  he  had  appeared 
upon  the  capias  :  and,  if  it  be  before  plea  pleaded,  he  fhall 
be  put  to  plead  to  the  indidmentj  if  after  convi£tion,  he 
{liall  receive  the  fentence  of  the  law:  for  all  the  other  pro- 
ceedings, except  only  the  procefs  of  outlawry  for  his  non- 

(c)  I  Vern.  170.  175, 

Vol.  IV.  B  b  appearance. 


2S6  Public  Book  IV. 

appearance,  remain  good  and  efFe£tual  as  before.  But  when 
judgment,  pronounced  upon  conviftion,  is  falfified  or  rever- 
fed,  all  former  proceedings  are  abfolutely  fet  afide,  and  the 
party  flands  as  if  he  had  never  been  at  all  accufed  ;  reftored 
in  his  credit,  his  capacity,  his  blood,  and  his  eftates:  with 
regard  to  which  laft,  though  they  be  granted  away  by  the 
crown,  yet  the  owner  may  enter  upon  the  grantee,  with  as 
little  ceremony  as  he  might  enter  upon  a  difleifor  (d).  But 
he  ftill  remains  liable  to  another  profecution  for  the  fame 
offence  :  for,  the  firft  being  erroneous,  he  never  was  in  jeo- 
pardy thereby. 

(d)  i  Hawk.  P.  C.  /ySz. 
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Chapter    the   thirty-first. 
Of    REPRI'EVE,     and     PARDON. 


TH  E  only  other  remaining  ways  of  avoiding  the  exe- 
cution of  the  judgment  are  by  a  reprieve,  or  a  par- 
don ;  whereof  the  former  is  temporary  only,  the  latter  per- 
manent. 

I.  A  REPRIEVE,  from  reprendrey  to  take  back,  is  the 
withdrawing  of  a  fentence  for  an  interval  of  time  j  whereby 
the  execution  is  fufpended.  This  may  be  firft,  ex  arbitrio 
judicis;  either  before  or  after  jut^gtnent:  as,  where  the 
judge  is  not  fatisfied  with  the  verdi£l,  or  the  evidence  is  fuf*- 
picious,  or  the  indictment  is  infufficient,  or  he  is  doubtful 
whether  the  oifence  be  within  clergy  ;  or  fometimes,  if  it 
be  a  fmall  felony,  or  any  favourable  circumftances  appear  in 
the  criminal's  character,  in  order  to  give  room  to  apply  10 
the  crown  for  either  an  abfolute  or  conditional  pardon. 
Thefe  arbitrary  reprieves  may  be  granted  or  taken  off  by  the 
jultices  of  goal  delivery,  although  their  feffion  be  finifhed, 
and  their  commiirion  expired  j  but  this  rather  by  common 
ufage,  than  of  ftridl  right  {^). 

Reprieves  may  alfo  be  ex  necejfitate  legis  :  as,  where  a 
woman  is  capitally  convided,  and  pleads  her  pregnancy : 
though  this  is  no  caufe  to  flay  the  judgment,  yet  it  is  to 
refpite  the  execution  till  flie  be  delivered.     This  is  a  mercy 

(a)  I  Hal.  p.  C.  4U. 
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dictated  by  the  law  of  nature,  in  favor  em  prolis ;  and  there- 
fore no  part  of  the  bloody  proceedings,  in  the  reign  of  queen 
Mary,  hath  been  more  juilly  detefted  than  the  cruelty  that 
was  exercifed  in  the  ifland  of  Guernfey,  of  burning  a  wo- 
nian  big  with  child:  and,  when  through  the  violence  of  the 
flames  the  infant  fpra^ng  forth  at  the  flake,  and  was  pre- 
ferved  by  the  byftanders,  after  fome  deliberation  of  the 
priefts  who  affiiled  at  the  facrifice,  they  call  it  again  into 
the  fire  as  a  young  heretic- (b).  A  barbarity  which  they  ae- 
ver  learned  from  the  laws  of  <3w//V«/ Rome ;  which  direft  (c), 
with  the  fame  humanity  as  our  own,  "  quod praegnantis  mn- 
*'  lieris  damnatae  poena  dlfferatur,  quoad  pariat  .■"  which 
doftrine  has  alfo  prevailed  in  England,  as  ea  rly  as  the  firft 
memorials  df  our  lav/  will  reach  (d).  In  cafe  this  plea  be 
made  in  ftay  of  execution,  the  judge  muft  direct  a  jury  of 
twelve  matrons,  or  difcreet  women,  to  inquire  the  fact :  and 
if  they  bring  in  their  verdict  quick  -with  child  (for  barely, 
•ujith  childy  unlefs  it  be  alive  in  the  womb,  is  not  fufficient) 
execution  fhall  be  ftaid  generally  till  the  next  fefiion  5  and 
fo  from  fefiion  to  feflion,  till  either  fhe  is  delivered,  or  proves 
by  the  courfe  of  nature  not  to  have  been  with  child  at  all. 
But  if  fhe  once  hath  had  the  benefit  of  this  reprieve,  and 
been  delivered,  and  afterwards  becomes  pregnant  again,  fhe 
{hall  not  be  itititled  to  the  benefit  of  a  farther  refpite  for  thaf 
caufe  (e).  For  fhe  may  now  be  executed  before  the  child  is 
quick  in  the  womb ;  and  flivill  not,  by  her  own  incontinencej 
evade  the  fentence  of  juftice-. 

Anotfier  caufe  of  regular  reprieve  is,  if  the  offender 
become  non  compoSy  between  the  judgment  and  the  award 
of  execution  (f):  for  regularly,  as  was  formerly  (g)  obfer- 
ved,  though  a  man  be  compos  when  he  commits  a  capital 
crime,  yet  if  he  becomes  non  compos  after,  he  fhall  not  be 
indicted  ;  if  after  indictment,  he  fliall  not  be  convidted  ;  if 
after  conviAion,  he  fliall  not  receive  judgment  j  if  after 
■judgment,    he   fhall    not    be    ordered   for  execution:    fur 

(b)  Fox.  Afls  ana  Mon.  (e)  i  Hal.  P.  C.  369, 

(c)  Ff.  48.  ip.    3-  (f)  J^''^-  370- 

(d)  FUt.  /.  I.e.  38.  (ji)  Sec  pag.  14. 
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■**  furiofus  folo  furore  punitur"  and  the  law  knows  not  but 
he  might  have  offered  feme  reafon,  if  in  his  fenfes,  to  h::vv; 
ftayed  thefe  refpe£iive  proceedings.  It  is  theielore  an  invj- 
liable  rule,  when  any  time  intervenes  between  the  attaintier 
and  the  award  of  execution,  to  demand  of  the  piiloner  what 
he  hath  to  alledge,  why  execution  fliould  nut  be  awarded 
againft  him  :  and,  if  he  appears  to  be  infane,  the  judge  in 
his  difcretion  may  and  ought  to  reprieve  him.  Or,  the  p;^rty 
xmy plead  m  hzr  of  execution;  which  play  may  be  either 
pregnancy,  the  king's  pardon,  an  a£l  of  grace,  or  diverfity 
of  perfon,  viz.  that  he  is  not  the  fame  that  was  attainted, 
and  the  like.  In  this  laft  cafe  a  juryfhall  be  impannelied  to 
try  thrs  collateral  iflue,  namely,  the  identity  of  his  perfon  j 
and  not  whether  guilty  or  innocent ;  for  that  has  been  de- 
cided before.  And  in  thefe  collateral  iffues  the  trial  (ball  be 
injia?iter  (h),  and  no  time  allowed  the  prifoner  to  make  his 
defence,  or  produce  his  witnefles,  unlefs  he  will  make  oath 
that  he  is  not  the  perfon  attainted  (i) :  neither  fhall  any  pe- 
remptory challenges  of  the  jury  be  allowed  the  prifoner  (k) ; 
tiiough  formerly  fuch  challenges  were  held  10  be  allowable^ 
xvhenever  a  man's  life  v/as  in  queilion  (1). 

II.  If  neither  pregnancy,  infanity,  non-identity,  nor  other 
plea  will  avail  to  avoid  the  judgment,  and  ftay  the  execution 
confequent  thereupon,  the  laft  and  fureft  refort  is  in  the 
king's  moft  gracious  pardon :  the  -granting  of  which  is  the 
molt  amiable  prerogative  of  the  crown.  Laws  (fays  an  able 
writer)  cannot  be  framed  on  principles  of  compafiion  to 
guilt:  yet  juftice,  by  the  conftitution  of  England,  is  bound 
to  be  adminiftred  in  mercy  :  this  is  promifed  by  the  king 
in  his  coronation  oath,  and  it  is  that  z€t  of  his  government, 
which  is  the  moft  perfonal,  and  moft  entirely  his  own  (m). 
The  king  himfelf  condemns  no  man;  that  rugged  talk  he 
leaves  to  his  courts  of  juftice :  the  great  operation  of  his 
fcepter  is  mercy.     His  power  of  pardoning  was  faid  by  our 

(h)  I  Sid.  71.  (I)  Staundf.  P.  C.  i6i.     Co.  L'ut. 

(i)  Foft.  41.  157.  Hal.  Sum.  iS9. 

(k)  I  Lev.  61.  Fod.  4s,  4<f.  (m)  Law  of  rorfclt.  pj. 
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Saxon  anceftors  (n)  to  be  derived  a  lege  fiiae  dignitatis  :  and 
it  is  declared  in  parliament,  by  ftatute  27  Hen.  VIII.  c.  24. 
that  no  other  perfon  hath  power  to  pardon  or  remit  any  trea- 
fon  or  felonies  whatfoever;  but  that  the  king  hath  the  whole 
and  fole  power  thereof,  uliited  and  knit  to  the  imperial  crown 
of  this  realm. 

This  is  indeed  one  of  the  great  advantages  of  monarchy 
in  general,  above  any  other  form  of  government ;  that  there 
is  a  magiftratc,  who  has  it  in  his  power  to  extend  mercy, 
wherever  he  thinks  it  is  deferved  :  holding  a  court  of  equity 
in  his  own  breafl,  to  foften  the  rigour  of  the  general  law, 
in  fuch  criminal  cafes  as  merit  an  exemption  from  punifli- 
ment.  Pardons  (according  to  fome  theories)  (0)  fliould  be 
excluded  in  a  perfedl  legiflation,  where  punifliments  are  mild 
but  certain;  for  that  the  clemency  of  the  prince  feems  a  tacit 
difapprobation  of  the  laws.  But  the  exclufion  of  pardons 
muft;  necefl'arily  introduce  a  very  dangerous  power  in  the 
judge  or  jury,  that  of  conftruing  the  criminal  law  by  the 
fpirit  initead  of  the  letter  (p)  5  or  elfe  it  niuft  be  holden, 
■what  no  man  will  ferioufly  avow,  that  the  fituation  and  cir- 
cumftances  of  the  offender  (though  they  alter  not  the  eflence 
cf  the  crime)  ought  to  make  no  didiiiclion  in  the  punifh- 
ment.  In  democracies,  however,  this  power  of  pardon  can 
never  fubfift;  for  there  nothing  higher  is  acknowledged  than 
the  magiflrate  who  adminifters  the  laws:  and  it  would  be 
impolitic  for  the  power  of  judging  and  of  pardonijig  to 
center  in  one  and  the  fame  perfon.  This  (as  the  prefident 
Montefquieu  obferves)  (q)  would  oblige  him  very  often  to 
contradict  himfelf,  to  make  and  to  unmake  his  decifions ; 
it  would  tend  to  confound  all  ideas  of  right  among  the  mafs 
of  the  people;  as  they  would  find  it  difiicult  to  tell,  whether 
a  prifoner  were  difcharged  by  his  innocence,  or  obtained  a 
pardon  through  favour.  In  Holland,  therefore,  if  there  be 
no  ftadrholder,  there  is  no  power  of  pardoning  lodged  in  any 
ether  member  of  the  ftate.    But  in  monarchies  the  king  a£ts 

(n)  LL.  Edw.  Conf.  c.  18.  (p)  Ihid.  ch.  4. 

(o)  ^cccar.  ch.  /\6.  (q)  Sp.  L.  b  (5.  c.  5. 
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in  a  fuperior  fphere ;  and,  though  he  regulates  the  whole 
government  as  the  fiifl;  mover,  yet  he  dots  not  appear  in 
any  of  the  dlfagreeable  or  invidious  parts  of  it.  Whenever 
the  nation  fee  him  p^irfonally  engaged,  it  is  only  in  works  of 
Icgiflature,  magnificence,  or  coa-paffion.  To  him  there- 
fore the  people  look  up  as  the  fountain  of  nothing  but  bo«in- 
ty  and  grace;  and  thefe  repeated  a£ls  of  goodnefs,  coming 
immediately  from  his  own  hand,  endear  the  fovereign  to 
■his  fubje6ls,  and  contribute  more  than  any  thing  to  rodx  in 
their  heurts  that  filial  affeclion,  and  perfonal  loyalty,  which 
-are  the  fure  eftablifliment  of  a  prince. 

Under  this  head  of  parilons,  let  us  briefly  confidcr,  i. 
The  ohjecl  of  pardon  :  2.  The  manner  of  pardoning  :  3. 
The  method  of  ailovjing  a  pardon  :  4.  The  cffe6l  of  fuch 
pardon  when  allowed. 

I.  And,  firft,  the  king  may  pardon  all  offences  merely 
againft  the  crown,  or  the  public:  excepting,  i.  That,  to 
prcferve  the  liberty  of  the  fubjeft,  the  committing  any 
man  to  prifon  out  of  the  realm,  is  by  the  habeas  corpus  aft, 
31  Car.  H.  c.  2.  made  z  praemunire,  unpardonable  even  by 
the  king.  Nor,  2.  Can  the  king  pardon,  where  private 
juftice  is  principally  concerned  in  the  profecution  of  offend- 
ers :  "  no7i  potefl  rex  gratiam  facere  e-um  injuria  et  damno 
^^  aliQrum{x)r  Therefore,  in  appeals  tff  all  kinds  (which 
are  the  fait,  not  of  the  king,  but  of  the  party  injured)  the 
profecutor  may  releafe,  but  the  king  cannot  pardon  (s)^ 
Neither  can  he  pardon  a  common  nuifance,  while  it  remains 
unredreffed,  or  fo  as  to  prevent  an  abatement  of  it ;  though 
afterwards  he  may  remit  the  fine  :  becnufe,  though  the 
profecution  is  veiled  in  tlxe  king  to  avoid  multiplicity  of 
fuits,  yet  (during  its  continuance)  this  offence  favours  more 
of  the  nature  of  a /;r/z^<2?^  injury  to  each  individual  in  the 
neighbourhood,  than  of  a  public  wrong  (t).  Neither,  laftly, 
•can  the  king  pardon  an  offence  againfb  a  popular  or  penal 
ftatute,    after   information   brought:    for  thereby   the   in- 

(--)  2  Infl.  23<J.  (s)  md.  in.  (t)  z  Haw'k.  P.  C.  391. 
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former  hath  acquired  a  private  property  in  his  part  of  the 
penalty  (u). 

There  is  alfo  a  reftri£lion  of  a  peculiar  nature,  that  af- 
fe£ts  the  prerogative  of  pardoning,   in  cafe  of  parliamentary 
impeachments  i    viz.  that    the    king's    p'ardon    cannot    be 
pleaded  to  any  fuch  impeachment,  fo  as  to  impede  the  in- 
quiry, and  ftop  the  profecution  of  great  and   notorious  of- 
fenders.    Therefore  when,  in  the  reign  of  Charles  the  fe- 
cond,   the  earl  of  Danby  was  impeached  by  the  houfe  of 
commons   of  high    treafon   and   other   mifdemefnors,    and 
pleaded  the  king's  pardon  in  bar  of  the  fame,  the  commons 
alledged(w),  '<  that  there  was  no  precedent,  that  ever  any 
*'  pardon  was  granted  to  any  perfon  impeached  by  the  com- 
**  mons  of  high   treafon,    or  other  high  crimes,  depending 
**  the  impeachment ;"   and  therefore  refolved  (x),   "  that  the 
*'  pardon  To  pleaded  was  illegal  and  void,   and  ought  not  to 
**  be  allowed  in  bar  of  the  impeachment  of  the  commons 
*'  of  England:"  for  which   refolution  they  afligned  (y)  this 
jeafon  to  the  houfe  of  lords,  **  that  the  fetting  up  a  par- 
*'  don  to  be  a  bar  of  an  impeachment  defeats  the  whole  ufe 
**  and  efle£l  of  impeachments  :  for  Ihould  this  point  be  ad- 
**  mitted,  or  fiand  doubted,  it  would  totally  difcourage  the 
«<  exhibiting  any  for  the  future  •,  whereby  the  chief  inftitu- 
*'  tion  for  the  prefervation  of  the  government  would  be  de- 
**  ftroyed."    Soon  after  the  revolution,  the  commons  renew- 
ed  the  fame   claim,  and  voted  (z),   "  that  a  pardon  is  not 
<i  pleadable  in  bar  oi  znim^erichment."     And  at  length  it 
was  enafted  by  the  aft  of  fettlement,   12  &  13  W.  HI.  c.  2. 
**  that  no  pardon  under  the  great  feal  of  England   fliall  be 
•' /)/(ffl^t:^/<?  to  an  impeachment  by  the  commons  in  parlia- 
«'  ment."     But  after  the  impeachment  has  been  folemnly 
heard  and  determined,  it  is  not  underftood  that  the  king's  royal 
grace  is  farther  reftrained  or  abridged:  for  after  the  impeach- 
ment and  attainder  of  the  fix  rebel  lords  in  1715,  three  of  them 

'•'3  Inrt.  igS.  (y)  Ihld.  16  May  1S79. 

■"  t".  'oiirn.  18.  Apr.  lS7p.  {z)  Ibid.  6  June  1689. 

,  5  May  1679, 
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were  trom  time  to  time  reprieved  hy  tlie  crown,  and  at 
length  received  the  benefit  ot  the  king's  uioft  gracious  par- 
don. 

2.  As  to  the  manner  of  pardoning  :  it  is  a  general  rule, 
that  wherever  it  may  reafonably  be  prtfumed  the  king  is 
deceived,  the  pardon  is  void  (.1).  Therefore  any  fuppreilion 
of  truth,  or  fuggeftion  of  falfchood,  in  a  charter  of  paidon, 
will  vitiate  the  whole;  for  the  king  was  m ifm formed  (b). 
General  words  have  alfo  a  very  imperfect  efFect  in  pardons. 
A  pardon  of  all  felonies  will  not  pardon  a  conviclion  or  at- 
tainder of  felony  ;  (for  it  is  prefumed  tfie  king  knew  not  of 
thofe  proceedings)  but  the  convitlion  or  attainder  mull  be 
particularly  mentioned  (c)  :  and  a  pardon  of  felonies  will 
not  include  piracy  (d) ;  for  that  is  no  felony  punilhable  at 
the  common  law.  It  is  alfo  enatlfd  by  ftatute  13  Rich.  II. 
ft.  2.  c.  I.  that  no  pardon  for  treafon,  murder,  or  rape, 
fhall  be  allowed,  unlefs  the  offence  be  particularly  fpecified 
therein  ;  and  particularly  in  murder  it  fhall  be  expreffed 
-whether  it  was  committed  by  lying  in  wait,  affault,  or  ma- 
lice prepenfe.  Upon  which  fir  Edward  Coke  obferves  (e), 
that  it  was  not  the  intention  of  the  parliament  that  the  kin^ 
fhould  ever  pardon  murder  under  thefe  aggravations  ;  and 
therefore  they  prudently  laid  the  pardon  under  thefe  reftric- 
tions,  becaufe  they  did  not  conceive  it  poffible  that  the  kinp 
would  ever  cxcufe  an  offence  by  name,  which  was  attended 
with  fuch  high  aggravations.  And  it  is  remarkable  enough, 
that  there  is  no  precedent  of  a  pardon  in  the  regifter  for  any 
ether  homicide,  than  that  which  happens  y^  defeiidendo  or 
per  infortunium  :  to  which  two  fpecies  the  king's  pardon  was 
exprefsly  confined  by  the  ftatute  2  Edw.  III.  c.  2.  and  14 
Edw.  III.  c.  15.  which  declare  that  no  pardon  of  homicide 
fliall  be  granted,  but  only  where  the  king  may  do  it  by  the 
oath  of  his  crown  ;  that  is  to  fay,  where  a  man  llayeth  ano- 
ther in  his  own  defence,  or  by  misfortune.  But  the  ftatute 
of  Richard  the  fecond,  before-mentioned,  enlarges  by  im- 
plication the  royal  power ;  provided  the  king  is  not  deceived 

(a)  i  Hawk.  p.  C.  383,  (A)  i  Ha-.vk.  P.  C.  05. 

rh)3lnft.  z,8.  (.e)  3  Im1.i3(J. 

(c)  i  Hawk.  P.  C.  383. 
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in  the  intcncJed  objeiSl  of  his  mercy.  And  therefore  pardons 
of  murdtr  were  always  granted  with  a  non  objlanteoi  the  fta- 
tute  of  king  Pilchard,  till  the  time  of  the  revolution  i  when, 
the  doclrinc  of  non  ohftante's  ceafing,  it  was  doubted  whe- 
ther murder  could  be  pardoned  generally:  but  it  was  deter- 
mined by  the  court  of  king's  bench  (f ),  that  the  king  may 
pardon  an  indictment  of  murder,  as  well  as  a  fubjeft  may 
difchgrge  an  appeal.  Under  thefe  and  a  few  other  reftric- 
jfioiis,  it  is  z  general  rule,  that  a  pardon  (hall  be  taken  moft 
beneiicialiy  for  the  fubjcft,  and  moft  ftrongly  againft  the 
lang. 

A  PARDON  may  alfo  be  conditional :  that  is,  the  king 
miiy  extend  his  mercy  upon  what  terms  he  pleafes  ;  and 
may  aimex  to  his  bounty  a  condition  either  precedent  or  fub- 
tequent,  on  the  performance  whereof  the  validity  of  the 
pardon  will  depend :  aud  this  ty  the  common  law  (g). 
Which  prerogative  is  daily  exerted  in  the  pardon  of  felons, 
on  condition  of  tranfportation  to  fome  foreign  country 
(nfually  to  foiTie  of  his  majefty's  colonies  and  plantations  in 
Anr.erica)  for  life,  or  for  a  term  of  years  j  fuch  tranfportation 
tir  baniftunent  (h)  being  allowable  and  warranted  by  the 
habeas  corpus  aft,  31  Car.  II.  c.  2.  §  14.  and  rendered  more 
eafy  and  tiTcClual  by  ftatute  8  Geo.  III.  c.  15. 

3.  With  regard  to  the  manner  of  al/oiuing  pardons ;  we 
may  obferve,  that  a  pardon  by  aft  of  parliament  is  more 
beneiici.il  than  by  the  king's  charter  :  for  a  man  is  not 
bound  to  plead  it,  but  the  court  muft  ex  officio  take  notice 
t>f  it(i)j  neither  can  he  lofe  the  benefit  of  it  by  his  own 
inches  ox  negligence,  as  he  may  of  the  king's  charter  of  par- 
<lon(k).  The  king's  charter  of  pardon  muft  be  fpecially. 
])ieaded,  "and  that  at  a  proper  time:  for  if  a  man  is  indift- 
ed,  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  bim- 
felf  upon  his  trial  by  pleading  the  general  ifTue,  he  has 
waived  the  b^'neik  of  fuch  paroon  (1).     But  if  a  man  avails 

ff)  Sa!k.4Q0.  piinirnment,  by  flatute  39  E!iz.  c.  4. 

(g)  ^  Hdwk.  P .  C.  394.  (i)  V'l^.  43.' 

(h)   TranfportHiion    is   fiicl    (Barr.  (kj  z  Haw!;.  P.  C.  397. 

3Si.  t.0  h^vc  been  firft  ia^iftcd,  as  a  (1)  3:J.  y,5. 
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bimfelf  thereof  as  foon  as  by  couiTe  of  law  he  nay,  a  par- 
don may  either  be  pleaded  upon  arraignment,  or  in  arreft  of 
judgment,  or  in  the  prefent  (lage  cf  proceedings,  in  bar  of 
execution.  Antiently,  by  Ilatute  10  Edw.  lil.  c.  2.  no  par- 
don of  felony  could  be  allowed,  unlefs  the  party  found  fure- 
ties  for  the  good  behaviour  before  the  flieriff  and  coroners 
of  the  county  (m).  But  that  ftatute  is  repealed  by  the  fla- 
tute5&6W.  &  M.  c.  13.  which,  inftead  thereof,  gives 
the  judges  of  the  court  a  difcretionary  power  to  bind  the 
criminal,  pleading  fuch  pardon,  to  his  good  behaviour,  with 
two  fureties,  for  any  term  not  exceeding  feven  years. 

4.  L/STLY,  the  effeB  of  fuch  pardon  by  the  king,  is  to 
ftiake  the  offender  a  new  man  ;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which 
he  obtains  his  pardon;  and  not  fo  much  to  reftore  his  for- 
mer, as  to  give  him  a  new  credit  and  capacity.  But  no- 
thing can  reftore  or  purify  the  blood  when  once  corrupted, 
if  the  pardon  be  not  allowed  till  after  attainder,  but  the  high 
and  tranfcendent  power  of  parliament.  Yet  if  a  perfon  at- 
tainted receives  the  king's  pardon,  and  afterwards  hath  a  fon, 
that  fon  may  be  heir  to  his  father ;  becaufe  the  father,  be- 
ing made  a  new  man,  might  trarifmit  new  inheritable  blood: 
though,  had  he  been  born  before  the  pardon,  he  could  ne- 
ver have  inherited  at  all  (n). 

(m)  Sslk.  4<5j.  (n)  See  Vol.  II.  gag.  154. 
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Chapter    the    thirty-second. 


Of    execution. 


THERE  now  remains  nothing  to  fpeak  of  but  exe- 
cution ;  the  completion  of  human  puniftiment.  And 
this,  in  all  cafes,  as  well  capital  as  otherwife,  muft  be  per- 
formed by  the  legal  officer,  the  (heriff  or  his  deputy;  whofe 
•warrant  for  fo  doing  was  antiently  by  precept  under  the 
hand  and  feal  of  the  judge,  as  it  is  ftill  pra£lifed  in  the  court 
of  the  lord  high  fleward,  upon  the  execution  of  a  peer  (a) : 
though,  in  the  court  of  the  peers  in  parliament,  it  is  done 
l>y  writ  from  the  king  (b).  Afterwards  it  was  eftablifhed  (c), 
that,  in  cafe  of  life,  the  judge  may  command  execution  to 
be  done  without  any  writ.  And  now  the  ufage  is,  for  the 
jaclge  to  fijjn  the  calendar,  or  lift  of  all  the  prifoners'  names, 
with  their  feparate  judgments  in  the  margin,  which  is  left 
with  the  fheriff.  As,  for  a  capital  felony,  it  is  written  op- 
pofite  to  the  prifoner's  name,  "  let  him  be  hanged  by  the 
**  neck;*'  formerly,  in  the  days  of  Latin  and  abbrevia- 
tion (d),  "  fvf.  per  coll."  for  **  fufpendatur  per  collum'* 
And  this  is  the  only  warrant  that  the  ftieriiF  has,  for  fo  ma- 
terial an  act  as  taking  away  the  life  of  another  (e).  It  may 
certainly  afford  matier  of  fpeculation,  that  in  civil  caufes 
there  fliould  be  fuch  a  variety  of  writs  of  execution  to  re- 
cox'er  a  trifling  debt,  iffued  in  the  king's  name,  and  under 
the  feal  of  the  court,   without  which  the  flieriff  cannot  le=>. 

(a)  1  Hal.  P.  C.  409.  (d)  Staundf.  P.  C.  181,. 

(h)  See  appendix,  (cc.  5.  (e)  5  Mod.  ii. 

(cj  Pinch.  L.  47S. 
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gaily  ftir  o.rte  jflep;  and  yet  that  the  execution  of  a  man,  the 
moil  important  and  terrible  talk  of  any,  fhould  depend  upon 
a  marginal  note. 

Thk  flieriff,  upon  receipt  of  his  warrant,  is  to  do  exe- 
cution within  a  convenient  tirae ;  which  in  the  country  is 
alfo  left  at  large.  In  London  indeed  a  more  folemn  and 
becoming  exac^nefs  is  ufedj  both  as  to  the  warrant  of  exe- 
cution, and  the  time  of  executing  thereof:  for  the  recorder, 
after  reporting  to  the  king  in  perfon  the  cafe  of  the  feveral 
prifoners,  and  receiving  his  royal  pleafure,  that  the  law  muft 
take  its  courfc,  iffues  his  warrant  to  the  fherifFs ;  dire£ling 
them  to  do  execution  on  the  day  and  at  the  place  afligned  (f). 
And,  in  the  court  of  king's  bench,  if  the  prifoner  be  tried 
at  the  bar,  and  brought  there  by  habeas  corpus,  a  rul';  is  made 
for  his  execution;  either  fpecifying  the  time  and  place  (g), 
or  leaving  it  to  the  difcretion  of  the  Iheriff  (h ).  And,  through- 
out the  kingdom,  by  (latute  25  Geo.  II.  c.  37.  it  is  enacted, 
that,  in  cafe  of  murder,  the  judge  fli.ill  in  hi-^:  fentence  dire£b 
execution  to  be  performed  on  the  next  day  but  one  after  fen- 
tence pafled  (i).  But,  otherwife,  the  time  and  plice  of  exe- 
cution are  by  law  no  part  of  the  judgment  (k).  It  has  been 
well  obferved  (1),  that  it  is  of  great  importance,  that  the  pu- 
nifhment  fliould  follow  the  crime  as  early  as  peflible;  that 
the  profpedl  of  gratification  or  advantage,  which  tempts  a 
man  to  commit  the  crime  fhould  inftantly  awake  the  atten- 
dant idea  of  punifliment.  Delay  of  execution  fcrves  only  to 
feparate  thefe  ideas;  and  then  the  execution  itfeif  afl'e^ls  th« 
minds  of  the  fpe£l:ators  rather  as  a  terrible  fight,  than  as  the 
neceflary  confequence  of  tranfgreflion. 

The  Iheriff  cannot  alter  the  manner  of  the  execution  by 
fubftituting  one  death  for  another,  without  being  guilty  of 
felony  himfelf,  as  has  been  formerly  faid  (m).     It  is  held 

(f )  See  append,  feft.  4.  (k)  So  helil  by  the  twelve  judges, 

(g)  St.  Trials.  VI.  33*.  Foft.  43.  Mich.  10.  Geo.  III. 
(h)  See  append,  feft.  j.  (1)  Beccar.  ch.  i5. 
(i)  Secpao.  %Qt.  (ni)  See  pag.  179. 
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alfo  by  fir  Edward  Coke  (n)  and  fir  Matthew  Hale  (o), 
that  even  the  kuig  cannot  change  the  punilhment  of  the 
law,  by  altering  the  hanging  or  burning  into  beheading  ; 
though,  when  beheading  is  part  of  the  fentencc,  the  ting 
may  remit  the  reit.  And,  notwithftanding  fome  examples 
to  the  contraiy, -fir  Edward  Coke  ftoutly  maintains,  that 
*'  judicandum  efi  iegibuSy  yion  exemplis."  But  others  have 
thought  (p),  and  more  juflly,  that  this  prerogative,  being 
founded  in  mercy  and  immemorially  exercifed  by  the 
crown,  is  part  of  the  common  law.  For  hitherto,  in  every 
inftance,  all  thefo  exchanges  have  been  for  more  merciful 
kinds  of  death  ;  and  how  far  this  may  alfo  fall  within  the 
king's  powt-r  of  granting  conditional  pardons,  [viz.  by  re- 
mitting a  fivere  kind  of  death,  on  condition  that  the  crimi- 
nal fubmits  to  a  milder)  is  a  matter  that  may  bear  confider- 
ation.  It  is  oblervable,  that  when  lord  Staiford  was  exe- 
cuted for  the  popiOi  plot  Ln  the  reign  of  king  Charles  the 
fecond,  the  then  therifls  of  London,  having  received  the 
king's  writ  for  beheading  him,  petitioned  the  houfe  of  lords, 
for  a  command  or  order  from  their  lordlhips,  how  the  faid 
judgment  ibould  be  executed :  for,  he  being  profecuted  by 
impeachment,  they  entertained  a  notion  (which  is  faid  to 
bave  been  countenanced  by  lord  Ruflel).that  the  king  could 
rot  pardon  any  part  of  the  fentence  (q).  The  lords  re- 
folved  (r),  that  the  fcruples  of  the  fiierifl's  were  unneceflary, 
and  declared,  that  the  king's  wiit  ought  to  be  obeyed.  Dif- 
appointed  of  raifing  a  flame  in  that  .afl'embly,  they  imme- 
diately fignified  (s)  to  the  houie  of  commons  by  one  of  the 
members,  that  they  were  not  fatisfied  as  to  the  power  of 
the  faid  writ.  That  houfe  took  two  days  to  confider  of  it  j 
and  then  (t)fullenly  refolved,  that  the  houfe  was  content  that 
the  fheritT  do  execute  lord  Stafford  by  fevering  his  head 
from  his  body.  It  is  farther  related,  that  when  afterwards 
the  fame  lord  RuHel  was  condemned  for  high  treafon  upon 
inJidlment,  the  king,  while  he  remitted  the  ignominious 

(n)  3  Inft.  Si.  fr)  Lords  Jonrn.  ii  Dec.  liSo. 

(o)  z  Hal.  P.  C.  411.  (s;  Com.  Journ,  ii  Dec.  i<58o. 

(p)  Fort.  xjo.  (t)  Ibid.  13  Dec.  i<i8o. 

(q)  a  Hume  Hifl.  of  G.  B.  jJiS. 
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part  of  the  fentence,  obferved,  *'  that  his  lordfhip  wotiM  now 
*'  find  he  was  pofleffed  of  that  prerogative,  which  in  the  cafe 
"  of  lord  Stafturd  he  had  denied  him  (u)."  One  can  hardly 
determine  (at  this  diftance  from  thofe  turbulent  time^)  which 
moil  to  difapprove  of,  the  indecent  and  fanguinary  zeal  of  the 
fubje£t,  or  the  cool  and  cruel  farcaftn  of  the  fovereign. 

To  conclude  :  it  is  clear,  that  if,  upon  judgment  to  be  hang- 
ed by  the  neck  till  he  is  dead,  the  criminal  be  not  thoroughly 
killed,  but  revives,  the  fherifF  mull  hang  him  again  {w).  For 
the  former  hanging  was  no  execution  of  the  fentence  j  and, 
if  a  falfe  tendernefs  were  to  be  indulged  in  fuch  cafes,  a  mul- 
titude of  collufions  might  enfue.  Nay,  even  while  abjurati- 
ons were  in  force  (x),  fuch  a  criminal,  fo  reviving,  was  not 
allowed  to  take  fan£luary  and  abjure  tfee  realm  ;  but  his  flee- 
ing l;o  fan6luary  was  held  an  efcape  in  the  officer  (y). 

And  having  thus  arrived  at  the /aji  ftage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human 
puni/h?nentf  which  was  the  fixth  and  laft  head  to  beconfider- 
ed  under  the  divifion  of  public  "wrongs,  the  fourth  and  laft 
obje£l  of  the  laws  of  England  j  it  may  now  feem  high  time 
to  put  a  period  to  thefe  commentaries,  which  the  author  is 
very  fenfible,  have  already  fivelled  to  too  great  a  length.  But 
he  cannot  difmifs  the  ftudent,  for  whofe  ufe  alone  thefe  rudi- 
ments Were  originally  compiled,  without  endeavouring  to 
recall  to  his  memory  fome  principle  outlines  of  the  I'-gal  con- 
ftitutlon  of  this  country;  by  a  fliort  hiftorical  review  of 
the  moll  confiderable  revolutions,  that  have  happened  in 
the  laws  of  England,  from  the  earlieft  to  the  prefent  times. 
And  this  tafk  he  will  attempt  to  difcharge,  however  imper- 
fedlly,  in  the  next  or  concluding  chapter. 

(u)  *  Hume.  jfio.  (x)  See  pag.  51 5. 

(w)  i  Hul.  P.  C.  41*.     »  Hawk,  (y)  Fitzh.  Abr.  t,  corane.  735. 

P.  C.  4«5.  riach.  L.  46;. 
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Chapter   the   thirty-thirb. 


Of  the  rise,  progress,  and  gradual 
IMPROVEMENTS,  ot  the  LAWS  of 
ENGLAND. 


BEFORE  we  enter  on  the  fubje£l  of  this  chapter,  in 
which  I  propofe,  by  way  of  fupplement  to  the  whole, 
to  attempt  an  hiilorical  review  of  the  moft  remarkable  chan- 
ges and  alterations,  that  have  happened  in  the  laws  of  Eng- 
land, I  mud  ilrfl  of  all  remind  the  ftiulent,  that  the  rife  and 
progrefs  of  many  principal  points  and  do6lrines  have  been  al- 
ready pointed  out  in  the  courfe  of  theie  commentaries,  un- 
der their  refpe6live  divifions  :  thefe  having  therelore  been 
particularly  difcufled  already,  it  cannot  be  exptfted  that  I 
Hiould  re-examine  them  with  any  degree  of  minutenefs  ; 
which  would  be  a  molt  tedious  undertaking.  What  1  there- 
fore at  prefent  propofe,  is  only  to  mark  out  fome  outlines  of 
an  EngHlh  juridical  hiftory,  by  taking  a  chronological  view 
of  the  ftate  of  our  laws,  and  their  fucceflive  mutations  at  dif- 
ferent periods  of  time. 

The  feveral  periods,  under  which  I  (Iiall  confider  the 
ftate  of  our  legal  polity,  are  the  following  fix:  I.  From 
the  earl-ieft  times  to  the  Norman  conqueft  :  2.  From  the 
Noriijan   conqui-ft  to  the  reign  of  king  Edward  the  firft  : 

3.  Froni 
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3.  From  thence  to  the  reformation  :  4.  From  the  reforma- 
tion to  the  reftoration  of  king  Charles  the  fccond  :  5.  From 
thence  to  the  revolution  in  1688  ;  6.  From  the  revolution  to 
the  prefent  time. 

r.  And,  fiift,  with  regard  to  the  antient  Britons,  the  al>0' 
rigines  of  our  illand,    we  have  fo  little  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  in- 
quiries here  mull  needs  be  very  fiuitlefs  and  defeiSlive.  How- 
ever,  from  Csfar's  account  of  the  tenets  and  difcipline  of 
the  antient  Druids  in  Gaul,  iu  whom  centered  all  the  learn- 
ing of  thefe  weftern   parts,    and  who  were,    as  he  tells  us, 
fcnt  over  to  Britain,   (that  is,   to  the  ifland  of  Mona  or  An- 
glefey)  to  be  inftruiled ;  we  may  colled  a  few  points,  which, 
bear  a  great  affinity  and  refemblance  to  fome  of  the  modern 
doctrines  of  our  Englifli  law.     Particularly,  the  very  notion 
itfelf  of  an  oral  unwritten  law,  delivered  dovsrn  from  age  to 
age,  bycuftom  and  tradition  merely,  feems  derived  from  the 
pradlice  of  the  Druids,  who  never  committed  any  of  their 
inftruftions  to  writing  ;  poffibly  for  want  of  letters  ;   fince  it 
is   remarkable,   that  in  all  the   antiquities,    unqueftionably 
Britifli,  which  the  induftry  of  the  moderns  has   difcovered, 
there  is  not  in  any  of  them  the  leaft  trace  of  any  character 
or  letter  to  be   found.     The  partible  quality  alfo  of  lands, 
by  the  cuftom   of  gravelkind,   which  ftill  obtains  in  many 
parts  of  England,   and   did   univerfally  over  Wales  till  the 
reign  of  Henry  VIII.  is  undoubtedly  of  Britifh  original.    So 
likewife  is  the  antient  divifion  of  the  goods  of  an   inteftate 
between  his  widow  and  children,  or  next  of  kin;    which  has 
fince  been  revived  by  the  ftatute  of  diftributions.     And  we 
may  alfo  remember  an  inftance  of  a  flighter  nature  mentioned 
in  the  prefent  volume,  where  the  fame  cuftom  has  continued 
from  Ccefar's  time  to  the  prefent;  that  of  burning  a  woman 
guilty  of  the  crime  of  petit  treafon  by  killing  her  hlband. 

The  great  variety  of  nations  that  fucceflively  broke  in 

upon  and  deftroyed  both  the  Britiih  inhabitants  and  confti- 
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tiition,  the  Romans,  the  Pi£ls,  and  after  them,  the  various 
clans  of  Saxons  and  Danes,  muft  neceffarily  have  caufed 
great  confufion  and  uncertainty  in  the  laws  and  antiquities 
of  the  kingdom  i  as  they  virere  very  foon  incorporated  and- 
blended  together,  and  therefore,  we  may  fuppofe,  mutually 
communicated  to  each  other  their  refpedive  ufages  (a),  in 
regard  to  the  rights  of  property,  and  the  punifhment  of 
crimes.  So  that  it  is  morally  impoffible  to  trace  out,  -with 
any  degree  of  accuracy,  when  the  feveral  mutations  of  the 
common  law  were  made,  or  what  was  the  refpe£^ive  origi- 
nal of  thofe  feveral  cuftoms  we  at  prefent  ufe,  by  any  chemi- 
cal refolution  of  them  to  their  firft  and  component  princi-* 
ples^  We  can  feldom  pronounce,  that  this  cuftom  was  de- 
rived from  the  Britons  ;  that  was  left  behind  by  the  Romans  j 
this  was  a  neceflary  precaution  againft  the  Pi£ts  -,  that  was 
introduced  by  the  Saxons,  difcontinued  by  the  Danes,  bufc 
afterwards  reftored  by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  cu- 
riofity,  and  fome  ufe:  but  this  can  very  rarely  be  the  cafe; 
not  only  from  the  reafon  above-mentioned,  but  alfo  from 
many  others.  Firft,  from  the  nature  of  traditional  laws  in 
general ;  which,  being  accommodated  to  the  exigences  of 
the  times,  fufFer  by  degrees  infeniible  variations  in  prac- 
tice (b) :  fo  that,  though  upon  comparifon  we  plainly  dif- 
cern  the  alteration  of  the  law,  from  what  it  was  five  hun- 
dred years  ago,  yet  it  is  impoffible  to  define  the  precife  pe- 
riod in  which  that  alteration  accrued,  any  more  than  we 
can  difccrn  the  changes  of  the  bed  of  a  river,  which  varies 
its  fhores  by  continual  decreafes  and  alluvions.  Secondly, 
this  becomes  imprafticable  from  the  antiquity  of  the  king- 
dom and  its  government:  which  alone,  though  it  had  been 
difturbed  by  no  foreign  invafions,  would  make  it  an  impof- 
fible thing  to  fearch  out  the  original  of  its  laws  i  unlefs  we 
had  as  authentic  monuments  thereof,  as  the  Jews  had  by 
the  hand  of  Mofes  (c).     Thirdly,    this   uncertainty  of  the 

(a)  Hal.  Hift.  C.  L.  6i.  (b)  Ihld.  57.  (c)  Ibid.  59. 
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true  origin  of  particular  cuftoms  muft  alfo  in  part  have 
arifen  from  the  meyns,  whereby  Chriftianity  was  propagated 
among  our  Saxon  anceilors  in  this  ifland  ;  by  learned  fo- 
reigners brought  over  from  Rome  and  other  countries :  who 
undoubtedly  carried  with  them  many  of  their  own  national 
cuftoms  ;  and  probably  prevailed  upon  the  ftate  to  abrogate 
fuch  ufagcs  as  were  inconfiftent  with  our  holy  religion,  and 
to  introduce  many  others  that  were  more  conformable  there- 
to. And  this,  perhaps,  may  have  partly  been  the  caufe,  that 
we  find  not  only  fome  rules  of  the  Moiaical,  but  alfo  of  the 
Imperial  and  pontificial  laws,  blended  and  adopted  into  our 
own  fyftem. 

A  FARTHER  feafon  may  alfo  be  given  for  the  great  va- 
riety, and,  of  courfe,  the  uncertain  original,  of  our  antient 
eftablifhed  cuftoms  ;  even  after  the  Saxon  government  was 
firmly  cftabliftied  in  this  ifland :  vizt  the  fubdivifion  of  the 
kingdom  into  an  heptarchy,  confifting  of  feven  independent 
kingdoms,  peopled  and  governed  by  different  clans  and  co- 
lonies. This  muft  neceflarily  create  an  infinite  diverfity  of 
laws  :  even  though  all  thofe  colonies,  of  Jutes,  Angles,  pro- 
per Saxons,  and  the  like,  originally  fprung  from  the  fame 
mother  country,  the  great  northern  hive  j  which  poured 
forth  its  warlike  progeny,  and  fwarmed  all  over  Europe,  ifi 
the  fixth  and  fevcnth  centuries.  This  multiplicity  of  laws 
will  neceffarily  be  the  cafe  in  fome  degree,  where  any  king- 
dom is  cantoned  out  into  provincial  eftabliftiments  ;  and  not 
under  one  common  difpenfation  of  laws,  though  under  the 
fame  fovereign  power.  Much  more  will  it  happen,  where 
feven  unconne£ted  ftates  are  to  form  their  own  conftitutioti 
and  fuperftru£lure  of  government,  though  they  all  begin  to 
build  upon  the  fame  or  fimilar  foundations. 

When  therefore  the  Weft- Saxons  had  fwallowed  up  all 
the  reft,  and  King  Alfred  fucceeded  to  the  monarchy  of 
England,  whereof  his  grandfather  Egbert  was  the  founder, 
his  mighty  genius  prompted  him  to  undertake  a  moft  great 
and  neceffary  work,  which  he  is  fald  to  have  executed  in  as 
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mafterly  a  manner.  No  lefs  than  to  new-motlel  the  confti- 
tution  ;  to  rebuild  it  on  a  plan  that  fhould  endure  for  ages  j 
and,  out  of  its  old  difcordant  materials,  which  were  heaped 
upon  each  other  in  a  vail  and  rude  irregularity,  to  form  one 
uniform  and  well  connected  whole.  This  he  efFeQed,  by 
reducing  the  whole  kingdom  under  one  regular  and  gradual 
fubordination  of  government,  wherein  each  man  was  an- 
fwerable  to  his  immediate  fuperior  for  his  own  conduct  and 
that  of  his  neareft  neighbours :  for  to  him  we  owe  that 
maflerpiece  of  judicial  polity,  the  fubdivifion  of  England 
into  tithings,  and  hundreds,  if  not  into  counties;  all  under 
the  influence  and  adminiftration  of  one  fupreme  magiflrate, 
the  king;  in  whom,  as  in  a  general  refervoir,  all  the  exe- 
cutive authority  of  the  law  was  lodged,  and  from  whom 
juftice  was  difperfed  to  every  part  bf  the.  nation  by  diftinfi, 
yet  commur^icating,  du6ls  and  channels:  which  wife  infti- 
tution  has  been  preferved  for  near  a  thoufand  years  unchan- 
ged, from  Alfred's  to  the  prefent  time.  He  alfo,  like  ano- 
ther Theodofius,  collected  the  various  cu'toms  that  he  found 
difperfed  in  the  kingdom,  and  reduced  and  digcfled  them 
into  one  uniform  fyltem  or  code  of  laws,  in  his  bom-bec, 
or  liber  judicialis.  This  he  compiled  for  the  ufe  of  the 
court-baron,  hundred,  and  county-court,  the  cpurt-leer, 
and  (herifF's  tourn;  tiibunals,  which  he  eftablifhed,  for  the 
trial  of  all  eaufes  civil  and  criminal,  in  the  very  diftri£l^ 
wherein  the  complaint  arofe  :  all  of  them  fubjeft,  however, 
to  be  infpefted,  controlled,  and  kept  within  the  bounds  of 
the  univerfal  or  common  law,  by  the  king's  own  courts  ; 
which  were  then  itinerant,  being  kept  in  the  king's  palace, 
and  removing  with  his  houfliold  in  thefe  royal  progrefles, 
•which  he  eoiitinually  made  from  one  end  of  the  kingdom  to 
the  other. 

The  Daniiih  invafion  and  conqueft,  which  Introduced  new 
foreign  cuftoms,  was  a  fevere  blow  to  this  noble  fabric ;  buC 
a  plan,  io  excellently  concerted,  could  never  be  long  thrown 
afide.  So  that,  upon  the  expulfion  of  thefe  intruders,  the 
Englifh  returned  to  their  antient  law;  retaining,  however, 
fonie  few  of  the  culloms  of  their  late  vifitants,  which  went 

under 
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utjder  the  name  of  Dane-Lage:  as  the  code  romplled  by 
Alfred  was  called  the  Weji-Saxon-Lage  ;  and  the  local  con- 
flitutions  of  the  antient  kingdom  of  Mercia,  which  obtained 
in  the  counties  neaieft  to  Wales,  and  probably  abounded 
with  many  Britifh  cudoms,  were  called  the  Mercen-Laoe: 
And  thefe  three  laws  were,  about  the  beginning  of  the  ele- 
venth century,  in  ufe  in  different  counties  of  the  realm  :  the 
provincial  polity  of  counties,  and  their  fubdiviGons,  having 
never  been  altered  or  difcontinued  through  all  the  fliocks  and 
mutations  of  government,  from  the  time  of  its  firft  inftitu- 
tion  ;  though  the  laws  and  curtoms  therein  ufed,  have  (as  we 
ihall  fee)  often  fuffered  confiderable  changes. 

For  king  Edgar,  (who  befides  his  military  merit,  as 
founder  of  the  Englifh  navy,  was  alfo  a  moft  excellent  civil 
governor)  obferving  the  ill  efFeQs  of  three  diftindl  bodies  of 
law&,  prevailing  at  once  in  feparate  parts  of  his  dominions, 
projected  and  begun,  what  his  grandfon  king  Edward  the 
confeflbr  afterwards  completed  j  viz.  one  uniform  digeft  or 
body  of  laws,  to  be  obferved  throughout  the  whole  king- 
dom :  being  probably  no  more  than  a  revival  of  king  Al- 
fred's code,  with  fome  improvements  fuggefted  by  neceiTify 
and  experience  i  particularly  the  incorporating  fome  of  the 
Britirti  or  rather  Mercian  cufloms,  and  alfo  fuch  of  the 
Danifh  as  were  reafonable  and  approved,  into  the //''ky?-5axo/z- 
Lage,  which  was  ftill  the  ground-work  of  the  whole.  And 
this  appears  to  me  the  befl  fapported  and  moft  plaufible  con- 
jedlure  (for  certainty  is  not  to  be  expelled)  of  the  rife  and 
original  of  that  admirable  fyftem  of  maxims  and  unwritten 
cuftoms,  which  is  now  known  by  the  name  of  the  common 
law,  as  extending  its  authority  univerfally  over  all  the  realm  \ 
and  which  is  doubtlefs  of  Saxon  parentage. 

Among  the  moft  remarkable  of  the  Saxon  laws  we  may 
reckon,  i.  The  conftitution  of  parliaments,  or  rather,  gene- 
ral aflemblies  of  the  principal  and  wifeft  men  in  the  nation  j 
the  vnttena-gemotCj  or  commune  concilium  of  the  antient 
Germans  j   which  was  not  yet  reduced  to  the  forms  and  di- 
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tinflions  of  our  modern  parliament:  without  whofe  concur- 
rence, however,  no  new  law  could  be  made,  or  old  one  alter- 
ed. 2.  The  eledlion  of  their  magiftratcs  by  the  people ; 
originally  even  that  of  their  kings,  till  dear  bought  experience 
evinced  the  convenience  and  neceffity  of  eftablilhing  an  he- 
reditary fucceflion  to  the  crown.  But  that  of  all  fubordinate 
niagiftrates,  their  military  ofEcers  or  heretochs,  their  flierifFs, 
their  confervators  of  the  peace,  their  coroners,  their  port- 
reeve?, (fince  changed  into  mayors  and  bailiifs)  and  even 
their  tything-men  and  borfholders  at  the  leet,  continued, 
fome  till  the  Norman  conqueft,  others  for  two  centuries  af- 
ter, and  fome  remain  to  this  day.  3.  The  defcent  of  the 
crown,  when  once  a  royal  family  was  eftabliftied,  upon  nearly 
the  fame  hereditary  principles  upon  which  it  has  ever  fince 
continued:  only  that  perhaps,  in  cafe  of  minority,  the  next 
of  kin  of  full  age  would  afcend  the  throne,  as  king,  and  not 
as  protector ;  though,  after  his  death,  the  crown  immediately 
reverted  back  to  the  heir.  4.  The  great  paucity  of  capital 
punilhments  for  the  finl  offence  :  even  the  moft  notorious 
offenders  being  allowed  to  commute  it  for  a  fine  or  iveregild, 
or,  in  default  of  payment,  perpetual  bondage  j  to  which  our 
benefit  of  clergy  has  now  in  fome  meafure  fucceeded.  5. 
The  prevalence  of  certain  cuftoms,  as  heriots  and  military 
fervices  in  proportion  to  every  man's  land,  which  much  re- 
fembled  the  feodal  conftitution ;  but  yet  were  exempt  from  all 
its  rigorous  hardfliips;  and  which  may  be  well  enough  ac- 
counted for,  by  fuppofing  them  to  be  brought  from  the  con- 
tinent by  the  firft  Saxon  invaders,  in  the  primitive  modera- 
4ion  and  fimplicity  of  the  feodal  law  ;  before  it  got  into  the 
hands  of  the  Norman  jurifts,  who  extra6led  the  moft  flavilh 
do£lrines,  and  oppreffive  confequences,  out  of  what  was  ori- 
ginally intended  as  a  law  of  liberty.  6.  That  their  eftates 
were  liable  to  forfeiture  for  treafon,  but  that  the  doftrine  of 
efcheats  and  corruption  of  blood  for  felony,  or  any  other 
caufe,  was  utterly  unknown  amongft  them.  7.  The  defcent 
of  their  lands  was  to  all  the  males  equally,  without  any  right 
of  primogeniture;  a  cuftom  which  obtained  among  the 
Britons,  was  agreeable  to  the  Roman  law,  and  continued 
smong  the  Saxons  till  the  Norma-^  conqueft:  though 
"    '   "^  •  (  really 
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really  inconvenient,  and  more  efpecially  de{lru£llve  to  an- 
ticnt  families  j  which  are  in  monarchies  neceflary  to  be  fup- 
ported,  in  order  to  form  and  keep  up  a  nobility,  or  interme- 
diate ftate  between  the  prince  and  the  common  people.     8. 
The  courts  of  juftice  confided  principally   of  the    county- 
courts,  and  in  cafes  of  weight  or  nicety,  the  king's  court  held 
before  himfelf  in    perfon,    at  the  time  of  his   parliaments; 
which  were  ufually  holden  in  different  places,  according  as 
he  kept  the  three  great  feftivals  of  Chriflmas,   Eafler,  and 
Whitfuntide.     An  inftitution   which  was  adopted   by  king 
Alonfo  VII.  of  Caftiie  about  a  century  after  the  conquefl  t 
who  at  the  fame  three  great  [feafts  v/as  wont  to  affemble  his 
nobility  and  prelates  in  his  court ;  who  there  heard  and   de- 
cided all  controverHes,  and  then,  having  received  his  inftruc- 
tions,    departed  home  (d).      Thefe    county-courts    however 
-differed  from  the  modern  ones,   in  that  the  ecclefiaftical  and 
civil  jurifdiclion  were  blended  together,  the   biOiop  and  the 
alderman  or  fheriff  fitting  in  the  fame  county-court  -,  and 
alfo  that  the  decifions  and  proceedings  therein  were    much 
more  fimple  and  unembarrafled :  an   advantage   which   will 
always  attend  the  infancy  of  any  laws,  but  wear  off  as  they 
gradually  advance  to  antiquity.     9.  Trials  among  a  people 
who  had  a  very  ftrong  tindlrure  of  fuperftltion,  were  permit- 
ted to  be  by  ordeal,  by  the  cor/ned  or  morfel  of  execration, 
or  by  ivager  of  law  with  compurgators,  if  the  party  chofe 
it ;   but  frequently  they  were  alfo  by  jury  :  for  whether  or 
no  their  juries  confifled  precifely  of  twelve   men,   or  were 
bound  to  a  ftrift  unanimity  ;  yet  the  general  conftitution  of 
this  admirable  criterion  of  truth,  and  moft  important  guar- 
dian both  of  public  and  private  liberty,  we  owe  to  our  Saxon 
anceftors.     Thus  flood   the  general  frame  of  our  polity  at 
the  time  of  the  Norman  invafion  ;  when  the  fecond  period 
of  our  legal  hiftory  commences. 

II.  This  remarkable  event  wrought  as  great  an  alteration 
in  our  laws  as  it  did  in  our  antient  line  of  kings  ;  and  though 
the  alteration  of  the  former  was  effedled  rather  by  the  confent 

(d)  Mod.  Un  Hift.  xx.  114. 
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of  the  people,  than  any  right  of  conqueft,  yet  that  confcnt 
feems  to  have  been  partly  extorted  by  fear,  and  partly  gi- 
ven without  any  apprehenfion  of  the  confequences  which 
afterwards  enfued. 

1.  Among  the  firft  of  thefe  alterations  we  may  reckon  the 
reparation  of  the  ecclefiaftical  courts  from  the  civil:  efFeCled 
in  order  to  ingratiate  the  new  king  with  the  popifh  clergy, 
who  for  fome  time  before  had  been  endeavouring  all  over 
Europe  to  exempt  themfelves  from  the  fecular  power  j  and 
■whofe  demands  the  conqueror,  like  a  politic  prince,  thought 
it  prudent  to  comply  with,  by  reafon  that  their  reputed  fanc- 
tity  had  a  great  influence  over  the  minds  of  the  people  j  and 
becahfe  all  the  little  learning  of  the  times  was  engrofled  into 
their  hands,  which  made  them  neceflary  men,  and  by  all 
means  to  be  gained  over  to  his  interefts.  And  this  was  the 
more  eafiiy  effe£led,  becaufe  the  difpofal  of  all  the  epifco- 
pal  fees  being  then  in  the  bread  of  the  king,  he  had  taken 
care  to  fill  them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  Englifli  conflitu- 
tion  confifted  in  the  depopulation  of  whole  countries,  for  the 
purpofcs  of  the  king's  royal  diverfion  ;  and  fubjefting  both 
them,  and  all  the  aritient  forefls  of  the  kingdom,  to  the  un- 
reafonable  feverities  of  foreft  laws  imported  from  the  coii- 
tinent,  whereby  the  flaughter  of  a  bead  was  made  almofl; 
as  penal  as  the  death  of  a  man.  In  the  Saxon  times, 
though  no  man  was  allowed  to  kill  or  chafe  the  king's 
deer,  yet  he  might  ftart  any  game,  piirfue,  and  kill  it, 
upon  his  own  eftate.  But  the  rigour  of  thefe  new  con- 
flitufcions  vefled  the  fole  property  of  all  the  game  in 
England  in  the  king  alone  ;  and  no  man  was  entitled  to 
difturb  any  fowl  of  the  air,  or  any  beaft  of  the  field, 
of  fuch  kinds  as  were  fpccially  referved  for  the  royal 
amufement  of  the  fovereign ,  without  exprefs  licence 
from  the  king,  by  a  grant  of  a  chafe  or  free  warren  : 
and  thofc  franchifes  were  granted  as  much  with  a  view- 
to  preferve  the  breed  of  animals  as  to  indulge  the  fub- 
]e£l.     From  a  fimilar  principle  to  which,  though  the  foreft 
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laws  are  now  mitigated,  and  by  degrees  grown  entirely obfo- 
lete,  yet  from  this  root  has  fprung  a  bafiard  flip,  known  by 
the  name  of  the  game  law,  now  arrived  to  and  wantoning  in 
its  higheft  vigour:  both  founded  upon  tJie  fame  unreafonable 
notions  of  permanent  property  in  wild  creatures;  and  both 
produdive  of  the  fame  tyranny  to  the  commons  ;  but  with 
this  difference,  that  the  forejl  laws  eftabliflied  only  one 
mighty  hunter  throughout  the  land,  the  game  laws  have 
laifed  a  little  Nimrotl  in  every  manor.  And  in  one  refpeti: 
the  antient  law^  was  much  lefs  unreafonable  than  the  mo- 
dern :  for  the  king's  grantee  of  a  chafe  or  free-wairen  might 
kill  game  in  every  part  of  his  franchiie;  but  now,  though  a 
freeholder  of  lefs  thaii  100/.  a-year  is  forbidden  to  kill  a 
partridge  upon  his  own  eltate,  yet  nobody  elfe  (not  even  the 
lord  of  the  manor,  unlefs  he  hath  a  grant  of  freewarren)  can 
do  it  without  committing  a  trefpafs,  and  fubjecling  hinifclf 
to  an  aclion. 

3.  A  THIRD  alteration  in  the  Engiifh  laws  was  by  nar- 
rowing thw  remedial  influence  of  the  county-courts,  the 
great  feats  of  Saxon  juflice,  and  extending  the  original  juiii- 
tiiction  of  the  king's  jufliciaries  to  all  kinds  of  caufes,  arifing 
in  all  parts  of  the  kingdom.  To  this  end  the  cit^a  regis^  with 
all  its  multifarious  authority,  was  eretled  ;  and  a  capital 
jufliiciary  appointed,  with  powers  io  large  and  boundlefs, 
that  he  became  at  length  a  tyrant  to  the  people,  and  for- 
midable to  the  crown  itfelf.  The  conftitution  of  this  court, 
and  the  judges  themfelves  who  prefided  there,  were  fetched 
from  the  duchy  of  Normandy :  and  the  confequence  natu- 
rally was,  the  ordaining  that  all  proceedings  in  the  king's 
courts  {hould  be  carried  on  in  the  Norman,  inllead  of  the 
Engiifh  language.  A  provifion  the  more  necefiary,  becaufe 
none  of  his  Norman  judiciaries  underftood  Englifli ;  but  as 
evident  a  badge  of  flavery  as  ever  was  impofed  upon  a  con- 
quered people.  This  lafted  till  king  Edward  the  third  ob- 
tained a  double  victory  over  the  armies  of  France  in  their 
own  country,  and  their  language  in  our  courts  here  at  home. 
J3i|t  there  was  one  mifchief  too  deeply  rooted  thereby,  and 
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which  this  caution  of  king  Edward  came  too  late  to  eradi- 
cate. Inftead  of  the  plain  and  eafy  method  of  determining 
fuits  in  the  county-courts,  the  chicanes  and  fubtilties  of  Nor- 
man jurifprudence  had  taken  poffeffion  of  the  king's  courts, 
to  which  every  caufe  of  confequence  was  drawn.  Indeed 
that  age,  and  thofe  Immediately  fucceeding  it,  were  the 
aera  of  refinement  and  fubtilty.  There  is  an  a6live  prin- 
ciple in  the  human  foul,  that  will  ever  be  exerting  its  facul- 
ties to  the  ulmoft  llretch,  in  whatever  employment,  by  the 
accidents  of  time  and  place,  the  general  plan  of  education, 
or  the  cuftoms  and  manners  of  the  age  and  country  it  may 
happen  to  find  itfelf  engaged.  The  northern  conquerors  of 
Europe  were  then  emerging  from  the  grolTeft  ignorance  in 
point  of  literature ;  and  thofe  who  had  leifure  to  cultivate 
its  progrefs,  were  fuch  only  as  were  cloiftered  in  monafte- 
ries,  the  reft  being  all  foldiers  or  peafants.  And,  unfortunate- 
ly, the  firft  rudiments  of  fclence  which  they  imbibed  were 
thofe  of  Ariftotle's  philofophy,  conveyed  through  the  me- 
dium of  his  Arabian  commentators  j  which  were  brought 
from  the  eaft  by  the  Saracens  into  Paiaftine  and  Spain,  and 
tranfiated  into  barbarous  Latin.  So  that,  though  the  ma- 
terials upon  which  they  were  naturally  employed  In  the  in- 
fancy of  a  rifing  ftate,  were  thofe  of  the  nobleft  kind;  the 
eflabiiHiment  of  religion,  and  the  regulations  of  civil  polity  ; 
yet,  having  only  fuch  tools  to  work  with,  their  execution 
was  trifling  and  flimfey.  Both  the  divinity  and  the  law  of 
thofe  times  were  therefore  frittered  into  logical  dIftin£lIons, 
and  drawn  out  into  metaphyfical  fubtilties,  with  a  fkill  moft 
amazingly  artificial ;  but  which  ferves  no  other  purpofe, 
than  to  fhew  the  vaft  powers  of  the  human  intellect,  how- 
ever vainly  or  prepofteroufly  employed.  Hence  law  in  par- 
ticular, which  (being  intended  for  univerfal  reception) 
ought  to  be  a  plain  rule  of  adtlon,  became  a  fcience  of  the 
greateft  intricacy  ;  efpecially  when  blended  with  the  new 
refinements  engrafted  upon  feodal  property  :  which  refine- 
ments were  from  time  to  time  gradually  introduced  by  the 
Norman  pra£litioners,  with  a  view  to  fuperfede  (as  they  did 
in  great  meafure)  the  more  homely,  but  more  intelligible, 
maxims  of  diftributive  juftice  among  the  Saxons.     And,  to 
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fay  the  truth,  thcfc  fcholaftic  reformers  have  tranfmitted 
their  dialeft  and  fineflcs  to  poftcrity,  fo  interwoven  in  the 
body  of  our  legal  polity,  that  they  cannot  now  be  taken  out 
without  a  manifeft  injury  to  the  fubftance.  Statute  after 
ftatute  has  in  later  times  been  made,  to  pare  off  thefe  trou- 
blefonie  excrefcences,  and  reilore  the  common  law  to  its 
priftine  fimplicity  and  vigour ;  and  the  endeavour  has  greatly 
fucceeded  :  but  ftill  the  fears  are  deep  and  vifible  ;  and  the 
liberality  of  our  modern  courts  of  juftice  is  frequently  obli- 
ged to  have  recourfe  to  unaccountable  fictions  and  circuities, 
in  order  to  recover  that  equitable  and  fubftantial  juftice, 
which  for  a  long  time  was  totally  buried  under  the  narrovir 
rules  and  fanciful  niceties  of  metaphyseal  and  Norman  ju- 
rifprudence. 

4.  A  FOURTH  innovation  was  the  introduction  of  the  trial 
by  combat,  for  the  decifionof  all  civil  and  criminal  qucftions 
of  fadl  in  the  lafl  refort.  This  was  the  immemorial  pracSlicc 
of  all  the  northern  nations  5  but  firft  reduced  to  regular  and 
flated  forms  among  the  Burgundi,  about  the  clofe  of  the  fifth 
century:  and  from  them  it  pafled  to  other  nations,  particu- 
larly the  Franks  and  the  Normans  ;  which  lafl;  had  the  ho- 
nour to  e^ablifli  it  here,  though  clearly  an  unchriftian,  as 
well  as  mod  uncertain  method  of  trial.  But  it  was  a  fuffi- 
cient  recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  ufage  of  their  native  duchy  o£ 
Normandy. 

5.  But  the  laft  and  mofl  important  alteration,  both  in 
our  civil  and  military  polity,  was  the  engrafting  on  all  land- 
ed cftates,  a  few  only  excepted,  the  fi£tion  of  feodal  tenure  ; 
which  drew  after  it  a  numerous  and  oppreflive  train  of  fer- 
vile  fruits  and  appendages ;  aids,  reliefs,  primer  feifins, 
wardfhips,  marriages,  efcheats,  and  fines  for  alienation;  the 
genuine  confequences  of  the  maxim  then  adopted,  that  all 
the  lands  in  England  were  derived  from,  and  holden,  medi- 
ately, or  immediately,  of  the  crown. 

The  nation  at  this  period  feems  to  have  groaned  under  as 
abfolute  a  llavery,   as  was  in  the  power  of  a  warlike,  an 
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ambhious,  and  a  politic  prince  to  create.  The  confciences 
■of  men  were  enflaved  by  four  ecclefiaftics,  devoted  to  a 
ioreign  pov/er,  and  unconne£l:d  with  the  civil  ftate  under 
which  they  lived  :  who  now  imported  from  Rome  for  the 
firfttime  the  whole  farrago  of  fupeiftitious  novelties,  which 
bad  been  engendered  by  tbe  blindnefs  and  corruption  of 
the  times,  between  the  firfl  million  of  Auguftin  the  monk, 
•and  the  Norman  conqueft-,  fuch  as  tranfubftantiation,  pur- 
gatory, communion  in  one  kind,  and  the  worfhip  of  faints 
and  images,  not  forgetting  the  univerfal  fnpremacy  and  dog^ 
matical  infallibility  of  the  holy  fee.  The  laws  too,  as  well 
jjs  the  prayers,  were  adminiftered  in  an  unknown  tongue. 
The  antient  trial  by  jury  gave  way  to  th«  impious  decifion 
by  battle.  The  foreft  laws  totally  reftrained  all  rural  plea- 
fures  and  manly  recreations.  And  in  cities  and  towns  the 
cafe  was  no  better ;  all  company  being  obliged  to  difpetfe, 
and  Ere  and  candle  to  be  extinguifhed  by  eigbt  at  night, 
at  the  found  of  the  melancholy  curfeu.  The  ultimate  pro- 
perty of  all  lands,  and  a  confiderable  (hare  of  the  prefent 
profits,  were  veiled  in  the  king,  or  by  him  granted  out  to  his 
Norman  favourites  -,  who,  by  a  gradual  progreffion  of  flave- 
ry,  were  abfolute  vaflals  to  the  crown,  and  as  abfolute 
tyrants  to  the  comm.ons.  Unheard  of  forfeitures,  talliages, 
aids,  and  fines,  were  arbitrarily  extrafted  from  the  pillaged 
landholders,  in  purfuance  of  the  new  fyftem  of  tenure.  And 
to  crown  an,  as  a  confequence  of  the  tenure  by  knightfer- 
vice,  the  king  had  always  ready  at  his  command  an  army  of 
Cxty  thouf^nd  knights  or  milites  :  who  were  bound,  upon 
pain  of  confifcating  their  cftates,  to  attend  him  in  time  of  in- 
vafion,  or  to  quell  any  domeftic  infurre<5lion.  Trade,  or 
foreign  merchandize,  fuch  as  it  then  was,  was  carried  on 
bv  the  Jews  and  Lombards  ;  and  the  very  name  of  an  Eng- 
lifh  fleet,  which  king  Edgar  had  rendered  fo formidable,  was 
utterly  unknown  to  Europe  :  the  nation  confiding  wholly  of 
the  clergy,  who  v/ere  alfothe  lawyers  ;  the  barons,  or  great 
lords  of  the  land  ;  the  knights  or  foldiery,  who  were  the 
lubordinnte  landholders;  and  the  burghers,  or  inferior  tradef- 
nicn,  who  from,  their  infignificancy  happily  retained,  in  their 

focag# 


Ch.  33.  Wrong  s.  415 

focage  and  burgage  tenure,  fome  points  of  theif  an-tient  ftee- 
dom.     All  the  reft  were  villeins  or  bondmen. 

From  (o  complete  and  well-concerted  a  fcheme  of  fervi- 
lity,  it  has  been  the  work  of  generations,  for  our  ancrflorsto 
redeem  themfelves  and  their  poftcrity  into  that  ftate  of  li- 
berty which  we  now  enjoy  :  and  which  therefore  is  not  to 
be  looked  upon  as  confifting  of  mere  incroachinents  on  the 
crown,  and  infringements  of  the  prerogative,  as  Tome  flavifh. 
and  narrow-minded  writers  in  the  laft  century  endeavoured 
to  maintain  ;  but  as,  in  general,  a  gradual  reftoration  of 
that  antient  conftitution,  whereof  our  Saxon  forefathers  had 
been  unjuflly  deprived,  partly  by  the  policy,  and  partly  bv 
the  force,  of  the  Norman.  How  that  reftoration  has,  in  a 
long  feries  of  years,  been  Hep  by  ftep  effedied,  I  now  proceed 
to  inquire. 

William  Rufus  proceeded  on  his  father's  plan,  and  in 
fome  points  extended  it;  particularly  with  regard  to  the 
forefl;  laws.  But  his  brother  and  fuccvfTor,  Henry  the  firfl^ 
found  it  expedient,  when  firft  he  came  to  the  crown,  to  in- 
gratiate himfelf  with  the  people;  by  reftoring  (as  our 
monkifh  hiftorians  tells  us)  the  laws  of  king  Edward  the 
confeflbr.  The  ground  whereof  is  this  :  that  by  charter  he 
gave  up  the  great  grievances  of  marriage,  ward,  aud  relief, 
the  beneficial  pecuniary /rw//s  of  his  feodal  tenures;  but  re- 
ferved  the  tenures  ihemfelves,  for  the  f^me  niilitary  purpofes 
that  his  father  introduced  them.  He  alfo  abolilhcd  the 
curfeu  (e) ;  for,  though  it  is  mentioned  in  our  laws  a  fall 
century  afterwards  (f),  yet  it  is  rather  fpoken  of  as  a  knowa 
time  of  night  (fo  denominated  from  that  abrogated  ufage) 
than  as  a  ftill  fubfifting  cuftom.  There  is  extant  a  code  oi* 
laws  in  his  name,  confifting  partly  of  thofe  of  the  confeflbr, 
but  with  great  additions  and  alterations  of  his  own  ;  and 
chiefly  calculated  for  the  regulation  of  the  county-courts. 
It  contains  fome  diredions  as  to  crimes  and  their  punifh- 
ments,  (that  of  theft  being  made  capital  in  his  reign)  and  a 
few  things  relating  to  eftates,  particulary  as  to  the  defcent 
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©f  lands:  which  being  by  the  Saxoa  laws  equally  to  all  the 
fons,  by  the  feodal  or  Norman  to  the  eldeft  only,  king  Henry 
kere  moderated  the  difference  j  directing  the  eldeft  fon  to 
Jiave  only  the  prii)cipal  eftate,  '*  primiim  patris  fevdum"  the 
reft  of  his  eftates,  if  he  had  any  others,  being  equally  divided 
among  them  all.  On  the  other  hand,  he  gave  up  to  the  cler- 
gy- the  free  election  of  bifnops  and  mitred  abbots ;  referving 
however  thefe  enfigns  of  patronage,  conge  d''  ejlirCi  cuftody  of 
the  temporalties  when  vacant,  and  homage  upon  their  re- 
ftkution.  He  lafLly  united  again  for  a  time  the  civil  and  ec- 
clefiaftical  courts,  which  union  was  foon  diffolved  by  his  Nor- 
man clergy:  and,  upon  that  final  diflblution,  the  cognizance 
of  teftamentary  caufes  feems  to  have  been  firft  given  to  the 
ecclefiaftical  court.  The  reft  remained  as  in  his  father's  time  : 
from  whence  we  may  eafily  perceive  how  far  fhort  this  was 
of  a  thorough  reftitution  of  king  Edward's,  or  the  Saxon, 
laws. 

The  ufurper  Stephen,  as  the  manner  of  ufurpers  is,  pro- 
mlfed  much  at  his  acceflion,  efpecially  with  regard  to  redref- 
fing  the  grievances  of  the  foreft  laws,  but  performed  no  great 
matter  either  in  that  or  in  any  other  point.  It  is  from  his 
reign  however,  that  we  are  to  date  the  introduction  of  the 
Roman  civil  and  canon  laws  into  this  realm  :  and  at  the  fame 
time  was  imported  the  do£lrine  of  appeals  to  the  court  of 
Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  H'.'nry  the  fecond,  if  not  earlier,  the 
charter  of  Henry  the  firft  feems  to  have  been  forgotten  :  for 
we  find  the  claim  of  marriage,  ward,  and  relief,  then 
flourifliing  in  full  vigour.  The  right  of  primogeniture  feems 
alfo  to  have  tacitly  revived,  being  found  more  convenient 
for  the  public  than  the  parcelling  of  eftates  into  a  multitude 
of  minute  fubdivifions.  However,  in  this  prince's  reign 
much  was  done  to  methodize  the  laws,  and  reduce  them  in- 
to a  regular  order  :  as  appears  from  that  excellent  treatife 
of  Glanvil :  which,  though  fome  of  it  be  now  antiquated 
and  altered,  yet,  when  compared  with  the  code  of  Henry  the 

firft. 


Ch.  3j.  Wrong  £  4^^ 

firft,  it  carries  a  manifeft  fuperiority  (g).  Throughout  his 
reign  alfo  was  continued  the  important  flruggle,  which  we 
have  had  occafion  fo  often  to  mention,  between  the  laws  of 
England  and  Rome  ;  the  former  fupported  by  the  (Ircngth 
of  the  temporal  nobility,  when  endeavoured  to  be  fupplant- 
ed  in  favour  of  the  latter  by  the  poplfh  clergy.  Which  dif- 
pute  was  kept  on  foot  till  the  reign  of  Edward  the  firft ; 
when  the  laws  of  England,  under  the  new  difcipHne  intro- 
duced by  that  Ikilful  commander,  obtained  a  complete  and 
permanent  vi£tory.  In  the  prefent  reign,  of  Henry  the  fe- 
cond,  there  are  four  things  which  peculiarly  merit  the  atten- 
tion of  a  legal  antiquarian  :  i.  The  conftitutions  of  the  par- 
liament at  Clarendon,  J.  D.  1164.  whereby  the  king  checked 
the  power  of  the  pope  and  his  clergy,  and  greatly  narrowed 
the  total  exemption  they  claimed  from  the  fecular  jurif- 
diflion  ;  though  his  farther  progrefs  was  unhappily  ftopped, 
by  the  fatal  event  of  the  difputes  between  him  and  archbifhop 
Becket.  2.  The  inftitution  of  the  office  of  juftices  in  eyre, 
in  itinere  :  the  king  having  divided  the  kingdom  into  fix  cir- 
cuits (a  little  different  from  the  prefent)  and  commiffioned 
thefe  new  created  judges  to  adminifter  juftice,  and  try  writs 
of  aflize,  in  the  feveral  counties.  Thefe  remedies  are  faid  to 
have  been  then  firft  invented  :  before  which  all  caufes  were 
ufually  terminated  in  the  county-courts,  according  to  the 
Saxon  cuftom ;  or  before  the  king's  jufticiaries  in  the  aula 
regisy  in  purfuance  of  the  Norman  regulations.  The  latter 
of  which  tribunals,  travelling  about  with  the  king's  perfon, 
occafioned  intolerable  expence  and  delay  to  the  fuitors  •,  and 
the  former,  however  proper  for  little  debts  and  minute  ac- 
tions, where  even  injuftice  is  better  than  procraftunation, 
were  now  become  liable  to  too  much  ignorance  of  the  law, 
aud  too  much  partiality  as  to  fa£ls,  to  determine  matters  of 
confiderable  moment.  3.  The  introdu£lion  and  eftablilh- 
mentofthe  grand  aflize,  or  trial  by  a  fpecial  kind  of  jury 
in  a  writ  of  right,  at  the  option  of  the  tenant  or  defendant, 
inftead  of  the  barbarous  and  Norman  trial  by  battel.  4.  To 
this  time  muft  alfo  be  referred  the  introdudion  of  efcuage, 

(g)  Hal.  Hift.  C.  L.  ij8, 
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or  pecuniary  cdmmutation  for  perfonal  military  fervice  j 
which  in  procefs  of  tirne  was  the  parent  of  the  aniient  fub- 
fidies  granted  to  tht  ciow n  by  parliament,  and  the  land  tax 
of  later  rimes. 

RiCHiRD  the  firil,  a  brave  and  magnanimous  prince,  was 
a  fportfman  as  well  as  a  foldier  ;  and  therefore  inforced  the 
forell  laws  with  feme  rigour  j  which  occafioned  many  difcon- 
tents  among  his  people  :  though  (according  to  Matthew  Pa- 
ris) he  repealed  the  penalties  of  caitration,  lofs  of  eyes,  and 
cutting  off  the  hands  and  feet,  before  inflicted  on  fuch  as 
tranfgrefrdd  in  banting  ;  probably  finding  that  their  fever ity 
prevented  profecutions.  Ke  alfo,  when  abroad,  compofed  a 
body  of  naval  laws  at  the  ifle  of  Oleron ;  which  are  ftill  ex- 
tant, and  of  high  authority  :  for  in  his  time  we  b?gan  again 
to  difcover,  that  (as  an  ifianJ)  we  were  naturally  a  maritime 
power.  But,  with  regard  to  civil  proceedings,  we  find  no- 
thing very  remarkable  in  this  reign,  except  a  few  regulations 
regarding  the  Jews,  and  the  juflices  in  eyre  :  the  king's 
thoughts  being  chiefly  taken  up  by  the  knight  errantry  of  a 
croifcide  agaifl  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  tbat  of  his  fon  Henry  the  third, 
tbe  rigours  of  the  feodal  tenures  and  the  foreft  laws  were 
fo  warmly  kept  up,  that  they  occafioned  many  infurre6\ions 
of  the  barons  or  principal  feudatories  :  which  at  laft  had 
this  efFe6l,  that  firft  king  John,  and  afterwards  his  fon,  con- 
fented  to  the  two  famous  charters  of  Englifh  liberties,  mag- 
7ja  cartel,  and  carta  de  for^fia.  Of  thcfe  the  latter  was  well 
calculated  to  redrefs  many  grievances,  and  encroachments 
of  the  crown,  in  the  exertion  of  forell  law  :  and  the  former 
confirmed  many  liberties  of  the  church,  and  redrcfTed  many 
grievances  iiicidtnt  to  feodal  tenures,  of  no  fmall  momeht 
at  the  time  ;  though  now,  unlets  conhdered  attentively  and 
•with  this  retrofped,  they  feem  but  of  trifling  concern.  But, 
befides  thefe  feodal  provifions,  care  was  alfo  taken  therein  to 
protect  the  fubjcifl  againft  other  opprefTionr.,  then  frequently 
arifing  fiom  unreafonable  amercements,  from  illegal  dif- 
ttefieo  or  other   procefs  for   debts  or  fcr vices   due   to  the 
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crown,  and  from  the  tyrnnnic-il  abufe  of  the  prerogative  of 
purveyance  and  pre-emption.  It  fixed  the  forfeiture  of 
lands  for  felony  in  the  fame  manner  as  it  (till  remains  ;  pro- 
hibited for  the  future  the  grants  of  exclufive  fifheries  -,  and 
the  erection  of  new  bridges  fo  as  to  onprefs  the  neighbour- 
hood. With  rcfpeft  to  private  rights  :  it  eftabliflied  the 
teflamentary  power  of  the  fubjc6l  over  part  of  his  perfcnal 
eftate,  the  reft  being  ditkibuted  among  his  wife  and  chil- 
dren ;  it  laid  down  the  law  of  dower,  as  it  hath  continued 
ever  fince  ;  and  prohibited  the  appeals  of  women,  unlefs 
for  the  death  of  their  hufbands.  In  matters  of  public  police 
and  national  concern  :  it  injoined  an  uniformity  of  weights 
and  meafures  5  gave  new  encouragements  to  commerce,  by 
the  protedlion  of  merchant  ftrangers  ;  and  forbade  the  aliena- 
tion of  lands  in  mortmain.  With  regard  to  the  adminiflra- 
tion  of  juftice  :  befides  prohibiting  all  denials  or  delays  of 
it,  it  fixed  the  court  of  common  pleas  at  Weftminfter,  that 
the  fuitors  might  no  longer  be  harafled  with  following  the 
king's  perfon  in  all  his  progrefles  -,  and  at  the  fame  time 
brought  the  trial  of  iiTues  home  to  the  very  doors  of  the 
freeholders,  by  directing  affiles  to  be  taken  in  the  proper 
counties,  and  eflablifhing  annual  circuits  :  it  alfo  corre£led 
fome  abufes  then  incident  to  the  trials  by  wager  of  law  and 
of  battel  ;  diredled  the  regular  awarding  of  inquefts  for  life 
or  member  ;  prohibited  the  king's  inferior  minifters  from 
holding  pleas  of  the  crown,  or  trying  any  criminal  charge, 
whereby  many  forfeitures  might  otherwife  have  unjullly 
accrued  to  the  exchequer ;  and  regulated  the  time  and  place 
of  holding  the  inferior  tribunals  of  juftice,  the  couniy-court, 
fheriff's  tourn,  and  court-leet.  It  confirmed  and  edablifiied 
the  liberties  of  the  city  of  London,  and  all  other  cities, 
boroughs,  towns,  and  ports  of  the  kingdom.  And,  laftly, 
(which  alone  would  have  merited  the  title  that  it  bears,  of - 
the  great  charter)  it  proteded  every  individual  of  the  na- 
tion in  the  free  enjoyment  of  his  life,  his  liberty,  and  his 
property,  unlefs  declared  to  be  forfeited  by  the  judgment 
of  his  peers  or  the  law  of  the  land. 
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However,  by  means  of  thefe  ftruggles,  the  pope,  in  the 
reign  of  king  John,  gained  a  (lill  greater  afcendant  here,  than 
he  ever  had  b.fore  enjoyed  ;  which  continued  through  the 
long  reign  of  his  fon  Henry  the  third :  in  the  beginning  of 
whofe  time  the  old  Saxon  trial  by  ordeal  was  alfo  totally 
nbolifhed.  And  we  may  by  this  time  perceive,  in  BraQon's 
trcatife,  a  flill  farther  improvement  in  the  method  and  re- 
gularity of  the  common  law,  efpeciaily  in  the  point  of 
pleadings  (h).  Nor  muft  it  be  forgotten,  that  the  firft  tra- 
ces which  remain,  of  the  feparation  of  the  greater  barons 
from  the  kfs,  in  the  conflitution  of  parliaments,  are  found 
in  the  great  charter  of  king  John  ;  though  omitted  in  that 
of  Henry  III.;  and  that,  towards  the  end  of  the  latter  of- 
thefe  reigns,  we  find  the  firfl  rrcord  of  any  writ  for  fummon- 
ing  knights,  citizens,  and  burgefils  to  parliament.  And  here 
we  conclude  the  fccond  period  of  our  Englifli  legal  hiftory. 

in.  The  third  commences  with  the  reign  of  Edward  the 
firft;  who  may  juftly  be  filled  our  Englifli  Juftinian.  For 
in  bis  time  the  law  did  receive  fo  fudden  a  perfe£Hon,  that 
fir  IMatthew  Hale  does  not  fcruple  to  affirm  (i),  that  more 
was  done  rn  the  firft  thirteen  years  of  his  reign  to  fettJe  and 
eflablifh  the  diflributive  juflice  of  the  kingdom,  than  in  all 
the  ages  fince  that  time  put  together. 

It  would  be  endlefs  to  enumerate  all  the  particulars  of 
thefe  regulations  ;  but  the  principal  may  be  reduced  under 
the  foUowiug  general  heads,  i.  He  eftablifhed,  confirmed,, 
and  fettled,  the  greater  charter  and  charter  of  forefts.  2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and 
his  clergy,  by  limiting  and  eflablifhing  the  bounds  of  ec- 
clcf.aftical  jurifdiftion  :  and  by  obliging  the  ordinary,  to 
■whom  all  the  goods  of  inteftates  at  that  time  belonged,  to 
difcharge  the  debts  of  the  deceafed.  3.  He  defined  the 
limits  of  the  fevcral  temporal  courts  of  the  higheft  jurif- 
diGion,.  thofe   of  the    king's    bsnch,    comn)on    pleas,   and 
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exchequer:  fo  as  they  might  not  interfere  whli  each  other*s 
proper  bufinefs  :  to  do  which,  they  muft  now  have  recourfe 
to  a  fidion,  very  neceffary  and  beneficial  in  the  prefent  en- 
larged (late  of  property.  4.  He  fettled  the  boundaries  of 
rhe  inferior  courts  in  counties,  hundreds,  and  manors:  con- 
fining them  to  caufes  o<f  no  great  amount,  according  to  their 
primitive  inftirution;  though  of  confiderably  greater,  than 
by  the  alteration  of  the  value  of  money  they  are  now  per- 
mitted to  determine.  5.  He  fccured  the  property  of  the 
fubje£t,  by  aboliflung  all  arbitrary  taxes,  and  tallinges,  le- 
vied without  confcnt  of  the  national  council.  6.  He  guard- 
ed the  common  jufticc  of  the  kingdom  from  abufes,  by  gi- 
ving up  the  royal  prerogative  of  fending  mandates  to  inter- 
fere in  private  caufes'.  7.  He  fettled  the  form,  folcmnities, 
and  effeds,  of  fines  levied  in  the  court  of  common  pleas  } 
though  the  thing  itfelf  was  of  Saxon  original.  8.  He  firft 
eftabliilied  a  repofitory  for  the  public  records  of  the  king- 
dom ;  few  of  which  are  antienter  than  the  reign  of  his  fa- 
ther, and  thofe  were  by  him  collected.  9.  He  improved 
upon  the  laws  of  king  Alfred,  by  that  great  and  orderly 
method  of  watch  and  ward,  for  preferving  the  public  peace 
and  preventing  robberies,  eftabliilied  by  the  ftatute  of  Win- 
cheftcr.  10.  He  fettled  and  reformed  many  abufes  incident 
to  tenures,  and  removed  fome  reftraints  on  the  alienation 
of  landed  property,  by  the  ftatute  of  quia  emptores.  ii. 
He  inftituted  a  fpeedier  way  for  the  recovery  of  debts,  by 
granting  execution  not  only  upon  goods  and  chattels,  but 
aifo  upon  lands,  by  writ  oi  elegit ;  which  was  of  fignal  be- 
nefit to  a  trading  people  :  and,  upon  the  fame  commercial 
ideas,  he  alfo  allowed  the  charging  of  lands  in  a  ftatute 
merchant,  to  pay  debts  contracted  in  trade,  contrary  to  all 
feodal  principles.  12.  He  effedually  provided  for  the  reco- 
very of  advowfons,  as  temporal  rights  ;  in  which,  before, 
the  law  was  extremely  deficient.  13.  He  alfo  effedually 
clofed  the  great  gulph,  in  which  all  the  landed  property  o£ 
the  kingdom  was  in  danger  of  being  fwallowed,  by  his  re- 
iterated ftatutes  of  mortmain  j  moft  admirably  adapted  to 
meet  the  frauds  that  had  then  been  devifed,  though  after- 
wards contrived  to  be  evaded  by  the  invention  of  ufes.     f4« 
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He  eilablifhed  a  new  limitation  of  property  by  the  creatiort 
of  ellares  tail  ;  concerning-  the  good  policy  of  which,  mo- 
dern times  have  ho-X^evcr  enteFtained  a  very  different  opi^- 
r.ion.  15.  He  reduced  all  Wales  to  the  fubjeftion,  not  only 
of  the  crown,  but  in  great  meafure  of  the  laws,  of  Engbnd  ; 
(which  was  thoroughly  completed  in  the  reign  of  Henry  the 
eighth)  and  feems  to  have  entertained  a  defign  of  doing  the 
I'ive  by  Scorkndj  fo  as  to  h;ive  formed  an  entire  and  com- 
plets  uaion  of  the  ifland  of  Great  Britain. 

I  MIGHT  continue  this  catalogue  much  fjirther : — but, 
opon  the  whole,  we  may  obferve,  that  the  very  fcbeme  and 
n^.odcl  of  the  adminiilration  of  common  juftice  between 
party  and  party,  was  entirely  fettled  by  this  king  (k)  ;  and 
has  continued  nearly  the  fame,  in  all  fuceeeding  ages,  to 
this  day  v  abating  fome  fev/  alterations,  which  the  humour 
or  neceffity  of  fubfequent  times  hath  occafioned.  The 
forms  of  writs  by  which  actions  are  commenced,  were  per-' 
i'e£ted  in  his  reign,  ^nd  eflabli&ed  as  models  for  poftcrity. 
The  pleadings,  confequent  upon  the  writs,  were  then  fhort, 
nervous,  and  perfpicuous  j  not  intricate,  verbofe,  and  foimaL 
The  legal  treatifes,  written  in  his  time,  as  Britton,  Fleta, 
Hengham,  and  the  reft,  are,  for  the  moft  part,  Liw  at  this 
dayv  or  at  leaft  lu^r*?  fo,  till  the  alteration  of  tenures  took 
place.  And  to  conclude,  it  is  from  this  period,  from  the 
exacl  obft^rvation  of  magna  charta^  rather  than  from  its  ma-^ 
king  01  reneivaly  in  the  days  of  his  grandfather  and  father,, 
that  the  liberty  of  Engliflimen  began  again  to  rear  its  head; 
though  the  weight  of  the  military  tenures  hung  heavy  upon 
it  for  many  ages  after. 

I  CANNOT  give  a  better  proof  of  the  excellence  of  his 
conftitutions,  than  that  from  his  time  to  that  of  Henry  the 
eighth  there  happened  very  few,  and  thofe  not  very  confi- 
liderable,  alterations  in  the  legal  forms  of  proceedings.  As 
fo  matter  of  Juhjlance :  the  old  Gothic  powers  of  electing 
the  principal  fubordinare  magiftrates,  the   flierifFs,  and  con- 
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fervators  of  the  p^acc,  were  taken  from  the  peopk  in  the 
reigns  of  Edward  II.  and  Edward  HI.  5  and  juflices  of  the. 
peace  were  eftabliflied  inftead  of  the  latter.  la  the  reign 
alfo  of  Edward  the  thir-d  the  paiiiamcnt  is  fuppofed  molt 
probably  to  have  aflumed  its  prefcnt  form  ;  by  a  feparatiori 
of  the  commons  from  the  lords.  The  {latute  for  defining 
and  afcertaining  treafons  was  one  of  the  iirfl  produ£lions  ot 
this  new-modelled  aflcmbly  5  and  the  trandation  of  the  law- 
proceedings  from  French  into  X.atin  another.  Much  alfo 
was  tione,  under  the  aufpices  of  this  magnanimous  prince, 
for  ellablifliing  our  domeftic  manufaclurcs  ;  by  prohibiting 
the  exportation  of  Englifti  wool,  and  the  importation  or  v/ear 
of  foreign  cloth  or  furs  ;  and  by  encouraging  clothworkers 
from  other  countries  to  fettle  here.  Nor  was  the  legifiarure 
inattentive  to  many  other  branches  of  commerce,  or  indeed 
to  commerce  in  getieral :  for,  in  particular,  it  enlarged  the 
credit  of  the  merchant,  by  introducing  the  llatute  ftaple  ; 
whereby  he  might  the  more  readily  pledge  his  lands  for  the 
fecurity  of  his  mercantile  debts.  And,  as  pcrfonal  property 
now  grew,  by  the  extenfion  of  trade,  to  be  nmch  more  con- 
siderable than  formerly,  care  was  taken,  in  cafe  of  inteflacies," 
to  appoint  adminiftrators  particularly  nominated  by  the  law.; 
to  diftribute  that  perfonal  property  among  the  creditors  and 
kindred  of  the  deceafed,  which  btfore  had  been  ufuaily  ap- 
plied, by  the  officers  of  the  ordinary,  to  ufes  then  denomina- 
ted pious.  The  ftatutes  alfo  of  praemunire^  for  e^e6li.!ally 
depreffing  the  civil  power  of  the  pope,  were  the  work  of  this 
and  the  fubfequent  reign.  And  the  ellablidiment  of  a  labo- 
rious parochial  clergy,  by  the  endowment  of  vicarages  out  of 
the  overgrown  poiTeffions  of  the  monaftc^i^s,  added  lufire  to 
the  clofe  of  the  fourteenth  century:  though  the  feeds  of  the 
general  reformation,  which  were  thereby  firft  Ibwn  in  the 
kingdom,  were  almoft  overwhelmed  by  the  fpirit  of  pcrfecu- 
tion,  introduced  into  the  laws  of  the  land  by  the  influence  of 
the  regular  clergy. 

From  this  time  to  that  of  Henry  the   feventh,   the  civil 
^;wars.and  difputed  titles  to  the  crown  gave  no  lelfure  for  far- 
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ther  juridical  improvement:  "  nam  Jilent  leges  inter  arma.''* 
— And  yet  it  is  to  thefe  very  difputes  that  we  owe  the  happy 
lofs  of  all  the  dominions  of  the  crown  on  the  continent  of 
France;  which  turned  the  minds  of  our  fubfequent  princes 
entirely  to  domeftic  concerns.  To  thefe  likewife  we  owe 
the  method  of  barring  entails  by  the  fi6lion  of  common  reco- 
veries :  invented  originally  by  the  clergy,  to  evade  the  fta- 
tutes  of  mortmain,  but  introduced  under  Edward  the  fourth, 
for  the  purpofeof  unfettering  eftates,  and  making  them  more 
Jiable  to  forfeiture  :  while,  on  the  other  band,  the  owners 
endeavoured  to  protect  them  by  the  univerfal  eftablilhment  of 
tifeSi  another  of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  feventh,  his  minifters 
(not  to  fay  the  king  hiinfelf )  were  more  induftrious  in  hunt- 
ing out  profecutions  upon  old  and  forgotten  penal  laws,  in 
order  to  extort  money  from  the  fubjedl,  than  in  framing 
any  new  beneficial  regulations.  For  the  diftinguifliing  cha- 
racter of  this  reign  was  that  of  amaffing  treafure  into  the 
king's  coffers,  by  every  means  tliat  could  be  devifed :  and 
almofl:  every  alteration  in  the  laws,  however  falutary  or 
Otherwife  in  their  future  confequcnces,  had  this,  and  this 
only  for  their  great  and  immediate  object.  To  this  end  the 
court  of  ftar-chambcr  was  new-modelled,  and  armed  with 
powers,  the  moft  dangerous  and  unconftitutional,  over  the 
perfons  and  properties  of  the  fubjc£l.  Informations  were 
allowed  to  be  received,  in  lieu  of  indictments,  at  the  afTifes 
and  felTions  of  the  peace,  in  order  to  multiply  fines  and 
pecuniary  penalties.  The  ftatute  of  fines  for  landed  proper- 
ty was  craftily  and  covertly  contrived,  to  facilitate  the  de- 
Itrudlion  of  entails,  and  make  the  owners  of  real  eflates  more 
capable  to  forfeit  as  well  as  to  aliene.  The  benefit  of  clergy 
{which  fo  often  intervened  to  flop  attainders,  and  fave  the 
inheritance)  was  now  allowed  only  once  to  lay  offenders, 
who  only  could  have  inhericances  to  lofe.  A  writ  of  capias 
was  permitted  in  all  a£lions  on  the  cafe,  and  the  defendant 
might  in  confequence  be  outlawed  j  becaufe  upon  fuch  out- 
lawry hi?  goods  became  the  property  of  the  crown.  In  fhort, 
there  is  hardly  a  ftatute  in  this  reign,  introdudive  of  a  new 
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iaw  or  modifying  the  old,  but  what  either  dire£lly  or  ob- 
liquely tended  to  the  emolument  of  the  exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  hif- 
tory,  viz.  the  reformation  of  religion  under  Henry  the  eighth, 
and  his  children :  which  opens  an  entirely  new  fcene  in  ec- 
clefiaftical  matters  ;  the  ufurped  power  of  the  pops  being 
now  for  ever  rooted  and  deftroyed,  all  his  connexions  with 
•this  illand  cut  oiF,  the  crown  reftored  io  its  fupremacy  over 
fpiritual  men  and  caufes,  and  the  patrOnage  of  biihupricks 
being  once  more  indifputably  veftitd  in  the  king.  And  had 
the  fpiiitual  courts  been  at  this  time  re- united  to  the  civil, 
we  (hould  have  feen  the  old  Saxon  conftitution  with  regard 
to  ec c lefi qfiic al  "^oWiy  completely  reftored. 

With  regard  alfo  to  our  civil  policy,  the  flatute  of  wills, 
•and  the  ftatute  of  ufes,  (both  paiTtd  in  the  reign  of  this  prince) 
made  a  great  alteration  as  to  property:  the  former,  by  al- 
lowing the  devife  of  real  eftates  by  will,  which  before  was 
an  general  forbidden  ;  the  latter,  by  endeavouring  to  deftroy 
the  intricate  nicety  of  ufcs^  though  the  narrownefs  and  pe- 
dantry of  the  courts  of  common  law  prevented  this  ftatute 
from  having  its  full  beneficial  effect.  And  thence  the  courts 
of  equity  afllratied  a  jurifdl£tion,  dictated  by  CGmmon  juftice 
and  common  fenfe  :  which,  however  arbitrarily  exercifed  or 
productive  of  jealoufies  in  its  infancy,  has  at  length  been 
matured  into  a  moft  elegant  fyftem  of  rational  jurifpru- 
xlence  ;  the  principles  of  which  (notwitkftanding  they  may 
differ  in  forms)  are  now  equally  adopted  by  the  courts 
of  both  law  and  equity.  From  the  ftatute  of  ufes,  and 
another  ftatute  of  the  fame  antiquity,  (which  protected  e- 
ftates  for  years  from  being  deftroyed  by  the  revcrfioner)  a 
remarkable  alteration  took  place  in  the  mode  of  convey- 
ancing:  the  antlent  affurance  by,feoffment  and  livery  upon 
the  land  being  now  very  feldom  practiced,  (ince  the  more 
eafy  and  more  private  invention  of  transferring  property, 
by  fecret  conveyances  to  uf(is  ;  and  long  terms  of  years  being 
410W   continually  created   in   mortgages  and  family-fettle- 
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ments,  which  may  be  moulded  to  a  thoufand  ufeful  purpo- 
ses by  the  ingenuity  of  an  able  artift. 

The  farther  attacks  in  this  reign  upon  the  immunity  of 
eftates-tail,  which  reduced  them  to  little  more  than  the 
conditional  fees  at  the  common  law,  before  the  pafling  of 
the  ^Rtute  de  doji is -y  the  eftablilhment  of  recognizances  in 
the  nature  of  a  ftatute-ftaple,  for  faciliating  the  raifing  of 
money  upon  landed  fecurity;  and  the  introdudlion  of  the 
bankrupt  laws,  as  well  for  the  punilhment  of  the  fraudulent, 
as  the  relief  of  the  unfortunate  trader  ;  all  thefe  were  ca- 
pital alterations  of  our  legal  polity,  and  highly  convenient 
to  that  charafter,  which  the  Englifh  began  now  to  re-af- 
fume  of  a  great  commercial  people.  The  incorporation  of 
Wales  with  England,  and  the  more  uniform  adminiftration 
of  juftice,  by  deflroying  fome  counties  palatine,  and  abridg- 
ing the  unreafonable  priviledges  of  fuch  as  remained,  added 
dignity  and  ftrength  to  the  monarchy:  and,  together  with 
the  numerous  improvements  before  obfervtrd  upon,  and  the 
redrefs  of  many  grievances  and  oppreffions  which  had  been 
introduced  by  his  father,  will  ever  make  the  adminiftration 
of  Henry  VIII.  a  very  diftinguiflied  acra  in  the  annals  of  ju- 
ridical hiftory. 

It  niuft  be  however  remarked,  that  (particularly  in  his 
later  years)  the  royal  r-rerogative  was  then  (trained  to  a  very 
tyrannical  and  opprelT^ve  height ;  and,  what  was  the  worft 
circumltance,  its  encroachments  were  eftablifliedby  law,  un- 
der the^fancftion  of  thofe  pufilianimous  parliaments,  one  of 
which,  to  its  eternal  difgrace,  paiVed  a  fbatute,  whereby  it  was 
enadted  that  the  king's  proclamations  Ihould  have  the  force 
of  a£ls  of  parliament ;  and  others  concurred  in  the  creation 
•  of  th?.t  amazing  heap  of  wild  and  new-fangled  treafons, 
which  were  {lightly  touched  upon  in  a  former  chapter  (e). 
Happily  fo;  the  ration,  this  arbitrary  reign  was  fucceeded 
by  the  mmority  of  an  an-iablf  prince ;  during  the  (liort  fun- 
fliine  of  which,  great  part  of  thefe  extravagant  laws  were  re- 
pealed.   And,  to  do  juftice  to  the  fliorter  reign  of  queen  Mary, 

(c)  Sec  pag.  86. 
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many  falutary  and  popular  laws,  in  civil  matters,  v.'ere  made 
under  her  adminiilration  ;  perhaps  the  belter  to  reconcile 
the  people  to  the  bloody  meafures  which  fiie  was  induced 
to  purfue,  for  the  re-eftabiifhment  of  religious  ilavery  :  the 
well-concerted  fchemes  for  tlTe6ling  which,  were  {througK 
the  providence  of  God)  defeated  by  the  feafonable  acceflioii 
of  queen  Elizabeth. 

Thb  religious  liberties  of  the  nation  being,  by  that  hap- 
py event,  elbbliflied  (we  trull)  on  an  eternal  bafis  ;  (thought 
obliged  in  their  infancy  to  be  guarded  againft  papiib  and 
other  non-conformilts,  by  laws  of  too  fanguinary  a  nature) 
the  foreft  laws  having  fallen  into  difufe ;  and  the  adniiniftra- 
tion  of  civil  right  in  the  courts  of  jullice  being  carried  on  " 
in  a  regular  courfe,  according  to  the  wife  inftituiions  of  king 
Edward  the  iirft,  without  any  material  innovations  ;  ail  the 
principal  grievances  introduced  by  the  Norman  conqueic 
feem  to  have  been  gradually  fiiaken  oil",  and  our  Saxon  con- 
ilitution  reftored,  with  confiderable  improvements;  except 
only  in  the  continuation  of  the  military  tenures,  ami  a  few- 
other  points,  which  ftill  armed  the  crovv'u  with  a  very  op- 
preifive  and  dangerous  prerogative.  It  is  alfo  to  be  remarked, 
that  the  fpirit  of  inriching  the  clergy  and  endowing  religious 
houfes  had  (through  the  former  abufe  of  it)  gone  over  to 
fuch  a  contrary  extreme,  and  the  princes  of  the  houfe  of 
Tudor  and  their  favourites  had  fallen  with  fuch  avidity  upon 
the  fpoils  of  the  church,  that  a  decent  and  honourable  main- 
tenance was  wanting  to  many  of  the  birtiops  and  clergy. 
This  produced  the  re/braining  flatutes,  to  prevent  the  aliena- 
tions of  lands  and  tithes  belonging  to  the  church  and  univer- 
lities.  The  number  of  indigent  perfons  being  alfo  greatly 
increafed,  by  withdrawing  the  alms  of  the  monaileries,  a  plan 
was  formed  in  the  reign  of  queen  Elizabeth,  more  humane 
and  beneficial  than  even  feeding  and  clothing  of  millions; 
by  affording  them  the  means  (with  proper  induftry)  to  feed 
and  to  clothe  themfelves.  And  the  farther  any  fubfequent 
plans  for  maintaining  the  poor  have  departed  from  this  infti- 
tution,  the  more  impra£licable  and  even  pernicious  their 
vifionary  attempts  have  proved. 

How- 
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However,  confidering  the  reign  of  queen  Ill^abeth  in 
a  great  and  political  view,  we  have  no  reafon  to  regret  many 
I'ubfequent  alterations  in  the  Englifh  conftitution.  For 
though  in  general  fhe  was  a  wife  and  excellent  princefs,  and 
loved  her  people  -,  though  in  her  time  trade  flourifhed,  rich- 
es increafed,  the  laws  were  duly  adminiftred,  the  nation  was 
refpe£led  ..broad,  and  the  people  happy  at  home;  yet  the 
increaf^  Of  the  power  of  the  ftar-chamber,  and  the  erection 
of  the  high  commiflion  court  in  matters  ecclefiaftical,  weie 
the  work  of  her  reign.  She  alfo  kept  her  parliaments  at  a 
very  awful  diftance  :  and  in  many  particulars  fhe  at  times 
-would  carry  the  prerogative  as  high  as  her  moft  arbitrary 
predeccfTors.  It  is  true,  (he  very  feldom  exerted  this  pre- 
rogative, fo  as  to  opprefs  individuals  ;  but  ftill  (he  had  it  to 
exert  :  and  therefore  the  felicity  of  her  reign  depended  more 
on  her  want  of  opportunity  and  inclination,  than  want  of 
power  to  play  the  tyrant.  This  is  a  high  encomium  on 
her  merit  ;  but  at  the  fame  time  it  is  fufficient  to  fhew, 
that  thcfe  were  not  thofe  golden  days  of  genuine  liberty, 
thnt  we  formerly  were  taught  to  believe:  for,  furely,  the 
true  liberty  of  the  fubjedl  confifts  not  fo  much  in  the  gra- 
cious behaviour,  as  in  the  limited  power  of  the  fovereign. 

The  great  revolutions  that  had  happened,  in  manners 
and  in  property,  had  paved  the  way,  by  imperceptible,  yet 
fure  dcgices,  for  as  great  a  revolution  in  government  j  yet, 
xvhile  that  revolution  was  effecting,  the  crown  became  more 
iirbirrary  than  ever,  by  the  progrefs  of  thofe  very  means 
■which  afterv/ards  reduced  its  power.  It  is  obvious  to  every 
obrervcr,  that,  till  the  clofe  of  the  Lancaftrian  civil  wars, 
the  property  and  the  power  of  the  nation  were  chiefly  dir 
vi^'.ed  between  the  king,  the  nobility  and  the  clergy.  The 
tcmmons  v/cre  generally  in  a  Hate  of  great  ignorance;  their 
perfonal  wealth,  before  the  extenfion  of  trade,  was  com- 
paratively fmall ;  and  the  nature  of  their  landed  property 
was  fuch  as  kept  them  in  continual  dependence  upon  their 
fcodal  lord,  being  ufually  fome  powerful  baron,  fome  opu- 
lent 


Ch.  3-^.  W  R  o  N  c  s.  427 

lent  abbey,,  or  fcmetimes  the  king  himrdf.  Though  a  no- 
tion of  general  liberty  had  flrongly  pervaded  and  animated 
the  whole  conilitution,  yet  the  particular  liberty,  the  natural 
equality,  and  perfonal  independence  of  individuals,  were 
little  regarded  or  thought  of;  nny,  even  to  aflert  them  was 
treated  as  the  height  of  fedition  and  rebtliion.  Our  anctf- 
tors  heard,  with  deteftation  and  horror,  thofe  fentimen'.s 
rudely  delivered,  zv.d  puflied  to  mcfl  abfurd  extremes,  by 
the  violence  of  a  Cade  and  a  Tyltr;  which  have  fnice  been 
applauded,  with  a  zeal  almofl  fifing  to  idolatry,  when  foften- 
ed  and  recommended  by  the  eloquence,  the  moderation, 
and  the  arguments  of  a  Sidney,  a  Locke,  and  a  IMilton. 

But  when  learning,  by  the  invention  of  printing  and  the 
progrefs  of  religious  reformation,  began  to  be  univerfally 
difieminated  ;  when  trade  and  navigation  were  fuddenlv 
carried  to  an  amazing  extent,  by  the  ufc  of  the  coir.pafs  and 
the  confequent  difcovery  of  the  Indies  ;  the  minds  of  men, 
thus  enlightened  by  fcience  and  enlarged  by  oMervation  and 
travel,  began  to  entertain  a  more  jufl:  opinion  of  the  dignity 
and  rights  of  mankind.  An  inundation  of  wealth  flowed  iu 
upon  the  merchants,  and  middling  rank;  while  the  two 
great  eftates  of  the  kingdom,  which  formerly  had  balanced 
the  prerogative,  the  nobility,  and  clergy,  were  greatly  im- 
poveriflred  and  weakened.  The  popifti  clergy,  detetled  in 
their  frauds  and  abufes,  expofed  to  the  refentment  of  the 
populace,  and  ftripped  of  their  lands  and  revenues,  ftood 
trembling  for  their  very  exiftence.  The  nobles,  enervated 
by  the  refinements  of  luxury,  (which  knowledge,  foreipn 
travel,  and  the  progrefs  of  the  politer  arts,  are  too  apt  to  in- 
troduce with  themfelves)  and  fired  with  difdain  at  bein-^ 
rivalled  in  magnificence  by  the  opulent  citizens,  fell  into 
enormous  expences:  to  gratify  which  they  were  permitted, 
by  the  policy  of  the  times,  to  dilTipate  their  overgrown 
eftates,  and  alienate  their  antient  patrimonies.  This  gradu- 
ally reduced  their  power  and  their  influence  within  a  very 
moderate  bound  :  while  the  king,  by  the  fpoil  of  the  mona- 
fteries  and  the  great  increafe  of  the  cuuoms,  grew  rich,  in^ 
dependant,  and  haughty  :    and  the  commons    were  not  yet 
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fcnfible  of  the  flrength  they  had  acquired,  nor  urged  to  ex- 
amine its  extent  by  new  burthens  or  oppreflive  taxations, 
during  the  fudden  opulence  of  the  exchequer.  Intent  upon 
acquiring  new  riches,  and  happy  in  being  freed  from  the  in- 
folcncc  and  tyranny  of  the  orders  more  immeKliately  above 
ihem,  they  never  dreamt  of  oppofing  the  prerogative,  to 
which  they  had  been  fo  little  accuftomed  j  much  lefs  of 
taking  the  lead  in  oppofition,  to  which  by  their  weight  and 
their  property  they  were  now  entitled.  The  latter  years  of 
Henry  the  eighth  were  therefore  the  times  of  the  greateft 
defpotifm  that  have  been  known  in  this  ifland  fince  the 
death  of  William  the  Norman :  the  prerogative,  as  it  then 
flood  by  common  law,  (and  much  more  when  extended  by 
ticl  of  parliament)  being  too  large  to  be  endured  in  a  land  tf 
liberty. 

Queen  Elizabeth,  and  the  Intermediate  princes  of  the 
Tudor  line,  had  almoft  the  fame  legal  powers,  and  fome- 
times  exerted  them  as  roughly  as  their  father  king  Henry 
<he  eiglUh.  But  the  critical  fituation  of  that  princefs  with 
regard  to  her  legitimacy,  her  religion,  her  enmity  with 
Spain,  and  her  jealoufy  of  the  queen  of  Scots,  occafioned 
greater  caution  in  her  condu£l.  She  probably,  or  her  able 
?.dvifers,  bad  penetration  enough  to  difcern  how  the  power 
of  the  kingdom  had  gradually  fnifted  its  channel,  and  wif- 
dom  enough  not  to  provoke  the  commons  to  difcover  and 
feel  their  ftrength.  She  therefore  drew  a  veil  over  the  odi- 
ous part  of  prerogative  ;  which  was  never  wantonly  thrown 
rfide,  but  only  to  anfwer  fome  important  purpofc  :  and, 
though  the  royal  treafury  no  longer  overflowed  with  the 
wealth  of  the  clergy,  which  had  been  all  granted  out,  and 
Lad  contributed  to  enrich  the  people,  ihe  alkcd  for  fupplies 
\Tith  fuch  moderation,  and  managed  them  with  fo  much 
oeconomy,  that  the  commons  were  happy  in  obliging  her. 
Such,  in  lliorr,  were  her  circumftances,  her  neceflities,  her 
vvifdom,  and  her  good  difpofiticn,  that  never  did  a  prince 
fo  long  and  fo  entirely,  for  the  fpace  of  half  a  century  to- 
gether, .reign  in  the  afl'e^lions  of  the  people. 

On 
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On  the  acceffion  of  king  James  I.  no  new  degree  of  royal 
power  was  added  to,  or  exercifed  by,  him;  but  luch  a  fctp- 
tre  was  too  weighty  to  be  wielded  by  fuch  a  hand.  The 
unreafonable  and  imprudent  exertion  of  wh.u  wr.s  then 
deemed  to  be  prerogative,  upon  trivial  and  unworthy  oc- 
cafions,  and  the  claim  of  a  more  abfolute  power  inherent  ia 
the  kingly  office  than  had  ever  been  carried  liito  piact'ce, 
foon  awakened  the  fleeping  lion.  The  people  heard  with 
aftonifhment  doctrines  preached  from  the  throne  and  the 
pulpit,  fubverfive  of  liberty  and  property,  and  all  the  natuial 
rights  of  humanity.  They  examined  into  the  divinity  of 
this  claim,  and  found  it  weakly  and  fallacioufly  fupported  : 
and  common  reafon  affiired  them,  that,  if  it  were  of  human 
origin,  no  conltitution  could  efL:bl'lh  it  without  pov.-er  of 
revocation,  no  precedent  could  fan£lify,  no  length  of  time 
could  confirm  it.  The  leaders  felt  the  pulfe  of  the  nation, 
and  found  they  had  ability  as  well  as  iiclination  to  refill  it : 
and  accordingly  refilled  and  oppofed  it,  whenever  the  pufil- 
lanimous  temper  of  the  reigning  monarch  had  courage  to 
put  it  to  the  trial ;  and  they  gained  fome  little  vi£lories  in 
the  cafes  of  concealments,  monopolies,  and  the  difpenfing 
power.  In  the  mean  time,  very  little  was  done  for  the  im- 
provement of  private  juftice,  except  the  abolition  of  fanclu- 
aries,  and  the  extenfion  of  the  bankrupt  laws,  the  lii«iitation 
of  fuits  and  adtions,  and  the  regulating  of  informations  upon 
penal  ftatutes.  For  I  cannot  clafs  the  laws  againfl;  witch- 
craft and  conjuration  under  the  head  of  improvements;  nor 
did  the  difpute  between  lor-^  Ellefmere  and  fir  Edward  Goke, 
concerning  the  powers  of  the  court  of  chancery,  tend  much 
to  the  advancement  of  judice. 

IndeJId  when  Chirles  ihe  firft  fuccee.led  to  the  crown 
of  his  father,  and  ^^femp»■f.d  to  uvive  lome  enormities, 
which  had  been  dormant  ir-  the  rei;.  n  of  king  James,  the 
loans  and  benevolences  extorted  from  the  fubjetl,  the  arbi- 
trary imprifonments  for  refufal,  the  exertion  of  martial  law 
in  time  of  peace,  and  ^ther  domeftic  grievances,  clouded  the 
morning  of  that  milguided  prince's  reign  ;   which,  though 

the 
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the  noon  of  it  beg;in  a  little  to  brighten,  at  laft  went  down 
in  blood,  and  left  the  whole  kingdom  in  darknefs.     It  muit 
be  acknowledged,  th^t,    by  the  petition  of  right,  ena£ted  to 
abolifli   thefe  encroachments,    the   Engliili   conftitution    re- 
i  Ceivcd  great  akera'ion   and   impiovemcnt.      But  there  ftill 
remained  the  latent   power  of  the  foieft  laws,    which   the 
crown  moft    unfeafonaWy  revived.     The  legal  Jurifdidlicn 
of  the  ftar-chamber  and  hlgh-commiiTion  courts  was  a!fo  ex- 
tremely  great  ;    though    their    ufurped     authority   was    ftill 
greater.     And,   if  we  add  to  thefe  the  difufe  of  parliaments, 
the  ill-timed  zeal  and  dcfpotic  proceedings  of  the  ecclefiafti- 
cal  governors  in  mnrters  of  mere  indifference,  together  with 
the  arbitrary  levies   of  tonnage  and  poundage,  Ihip-money, 
and  other  projects,    we  may  fee_  grounds  moft  amply  fuffi- 
cient  for  fcekij;g  redrefs  in  a  legal  confiitutional  way*     This 
redrefs,    when   fought,    was  alfo  conftitutionally  given :    fcr 
all  thefe  oppreffions  were  aclually  abolifhed  by  the  king  in 
parliament,    before  t!  e  rebellion  broke  our,    by  the  feveral 
ftatutes   for  triennial  parliaments,    for   abolifhing   the   ilar- 
chamber  and  high  commiflion  courts,    for  afcertaining  the 
extent  of  forefts  and  foreft-laws,  for  renouncing  Ihip-money 
r.nd  other  exactions,   and  for  giving   up  the    prerogative   of 
knighting  the  kirg's  tenants  in  capite  in  confequence  of  their 
Icodal  tenures  :   thoug'i  it  mud:  be  acknowledged  that  thefe 
conceffions   were  not  made  with  fo  good  a  grace,   as  to  con- 
ciliate the  confidence  of  the  people.     Unfortunately,   cither 
by  his  own  mifmanagement,   or  by  the  arts  of  his  enemies, 
the  king  had  loft  the  reputiition  of  fincerityj   which   is    the 
greateft  unhappinefs  that   can   befal  a  prince.     Though   he 
formerly  had  ftrained  his  prerogative,   not  only  beyond  what 
the  genius  of  the  prefent  times  would  bear,  but  alfo  beyond 
the  example  of  former  ages,  he  had  now  confented  to  reduce 
it  to  a  lower  ebb  than  was  confiftent  with   raonarchial   go- 
vernment.    A  condu£l  fo  oppofite  to  his  temper  and  princi- 
ples, joined  witJi  fome  rafli  a£tions  and  unguarded  expreflions, 
made  the  people   fufpe£l  that  this  condefcenfion  was  merely 
temporary.     Fluilied    therefore  with    the    fuccefs  they  had 
gained,    fired    with    refentment   for   paft  oppreffions,    and 
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dreading  the  confequences  if  the  king  (IjouUT  regain  hi* 
power,  the  popular  leaders  (who  in  all  ages  have  called  them- 
felves  the  people)  began  to  grow  infolent  and  ungovernable: 
their  infolence  foon  rendered  them  defperate  ;  and  defpair  at 
length  forced  iheni  to  join  with  a  fet  of  militaiy  hypocrites 
and  enthufiafts,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  fokmnity  to  the  trial  and 
murder  of  their  fovereign. 

I  PASS  by  the  crude  and  abortive  fchemes  for  amending 
the  laws  in  the  times  of  confufion  which  followed  ;  the  mofb 
promifing  and  fenfible  whereof  (fuch  as  the  eflabliihment  oi 
new  trials,  the  abolition  of  feodai  tenures,  the  a(Sl  of  naviga- 
tion, and  fome  others)  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to  mention,  viz,  after 
the  refloration  of  king  Charles  11.  Immediately  upon  which, 
the  principal  remaining  grievance,  the  dr£lrine  and  confe- 
qences  of  military  tenures,  were  taken  away  and  abolifh-^d, 
except  in  the  inflances  of  corruption  of  inherirabie  blood, 
\ipon  attainder  of  treafon  and  i'elony.  And  though  the 
monarch,  in  whofe  perfon  the  roy^l  government  vi^.^s  re- 
ftored,  and  with  it  our  antient  conftiturion,  d^feives  no  com- 
mendation from  pofterity,  yet  in  his  reign,  (wicked,  fan- 
guinary,  and  turbulent  as  it  was)  the  concurrence  of  happy 
eircumftances  was  fuch,  that  frcm  thence  we  may  date,  not 
only  the  re-eftablifhment  of  our  church  and  monarchy,  buc 
alfo  the  complete  reftitution  of  Englifli  liberty,  for  the  firft 
time,  fince  its  total  abolition  at  the  conqutil,  Flt  therein 
not  only  thefe  flavilh  tenures^  the  ba:ige  of  foreign  dominioa^ 
witb  all  their  oppreflive  appendages,  were  removed  from 
incumbering  the  eftates  of  the  fubjetl  ;  but  alfo  an  additional 
fecurity  of  his  perfon  from  impnfonment  was  obt^'ned,  by 
that  great  bulwark  of  our  confiitution,  the  habeas  corpus 
aiTt.  Thefe  two  ftatures,  with  regard  to  our  property  and 
perfons,  form  a  fecend  vtagna  carta,  as  beneficial  and  effec- 
tual as  that  of  Running-Mead.  That  only  pruned'  the 
luxuriances  of  the  feodai  fyllem  ;  but  the  flatute  of  Charles 
the  fccond  extirpated   all   its  flaveries :   except  perhaps  in 
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copyhold  terure ;  and  there  alfo  they  are  now  in  great  mca- 
fure  enervated  by  gradual  cuftom,  and  the  interpolition  of 
our  courts  of  juftice.  M:ig;na  carM  only,  in  general  terms, 
declared,  that  no  m;^n  (liall  be  imprifoned  contrary  to  law  : 
the  habeas  corpus  ail  points  him  out  effedual  means,  as  well 
to  releafe  himf<;lf,  though  committed  even  by  the  king  in 
council,  as  to  punifii  all  thofe  who  fhall  thus  unconftitution- 
aljy  mifufe  him. 

To  th-fsE  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption  ;  the  ftatute  for  holding  trien- 
nial parliaments  i  the  te.'t  and  corporation  a(fts,  which  fecure 
both  our  civil  and  religious  liberties ;  the  abolition  of  the 
writ  de  haeretico  ccmhurendo  ;  the  ilatute  of  frauds  and  per- 
juries, a  grear  and  necefiary  fecurify  to  private  property  ;  the 
ilatute  for  diftiibution  of  inteftates'  eftates ;  and  that  of  a- 
mendments  Txn^  jeofails ^  which  cut  off  thofe  funerfluous  ni- 
ceties which  fo  long  had  difgraced  our  courts  j  together  with 
manv  other  wl.olfoine  acts  that  were  paflVd  in  this  reign,  for 
the  benefit  of  navigation  and  the  improvement  of  foreign 
comn^.trcs  :  and  the  whole,  when  we  lilcewife  confider  the 
freedom  from  taxes  and  armit.s  which  the  fubjecT:  then  en- 
joyed, will  be  fufficicnt  to  demonitrate  this  truth,  that  the 
«'  conftituiion  of  England  had  arrived  to  its  full  vigour,  and 
•'  the  true  balance  between  liberty  and  prerogative  was  hap- 
*'  pily  ellabliQicd  by  lanv^  \\\  the  reign  of  king  Charles  the 
*'  fecond." 

It  is  fir  from  my  intention  to  palliate  or  defend  many 
very  iniquitous  proceedings,  contrary  to  all  law,  in  that 
reign,  through  the  artifice  x-S  wicked  politicians,  both  in 
anil  out  cf  employment.  AVhat  feens  inconteflable  is 
this;  that  ly  the  lavj  (m),  as  it  then  flood,  (notwith- 
llanding  fome  invidious,  nay  dangerous,  branches  of  the 
pieiogaiive    have    finee    been    lopped    off,    and    the    reft 
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reft  more  clearly  defined)  the  people  had  as  large  a  portion  of 
real  liberty,  as  is  condftent  with  a  ftate  of  focicty  ;  and  fnf- 
ficient  power,  reliding  in  their  own  handa,  to  all'ert  and  pre- 
Icrue  that  hberty,  if  invaded  by  the  royal  prero<rative.  For 
which  I  need  but  appeal  to  the  memorable  catalhophe  of  the 
next  reign.  For  when  king  Charles's  deluded  brother  ^t- 
tempted  to  enflave  the  nation,  he  found  it  was  beyond  his 
power  :  the  people  both  could,  and  did  relift  him  ;  and,  in 
confequence  of  fuch  refiftance,  obhged  him  to  quit  his  en- 
tcrprize  and  his  throne  together.  V/hlch  introduces  us  to 
the  l.ift  period  of  our  legal  hiilory,  viz. 

VI.  From  the  revohuion  in  1688  to  the  prefent  time.  In 
this  period  many  laws  have  palTed  ;  as  the  bill  of  ii(rhts  the 
tpleration  acl,  the  acl  of  fettlement  with  its  conditions  the  aft 
for  uniting  England  with  Scotland,  and  foiae  others  :  which 
have  alTerted  our  liberties  in  more  clear  and  emphatical  terms  • 
have  regulated  the  fucceflion  of  the  crown  by  parliament  as 
the  exigencies  of  religious  and  civil  freedom  required  j  have  con- 
firmed  and  exemplified,  the  doctrine  of  refiftance,  when  the 
executive  raagiftrate  endeavours  to  fubvert  the  conftitution; 
have  maintained  the  fuperiority  of  the  laws  above  the  kino-,  by 
pronouncing  his  difpenfmg  power  to  be  illegal ;  have  indulged 
tender  confciences  with  every  religious  hberty,  confiftent  with 
the  fafety  of  the  ftate ;  have  eftablilhed  triennial,  fince  turned 
into  feptennial,  eleclions  of  members  to  ferve  in  parliament ; 
have  excluded  certain  officers  from  the  houfe  of  commons ; 
have  reftrained  the  king's  pardon  from  obftru^ling  parha- 
mentary  impeachments ;  have  imparted  to  all  the  lords  an 
equal  right  of  trying  their  fellow  peers  ;  have  regulated  trials 
for  hio-h  treafon  ;  have  aftbrded  our  pofterity  a  hope  that  cor- 
ruption of  blood  may  one  day  be  abolilhed  and  forgotten  ; 
have  (by  the  defu'e  of  his  prefent  majefty)  fet  bounds  to  the 
civil  Uft,  and  placed  the  adminiftration  of  that  revenue  in 
hands  that  are  accountable  to  parliament  :  and  have  (by 
the  like  defne)  made  die  judges  completely  independent 
of  the  king,  his  minifters,  and  his  fuccefibrs.  Yet,  though 
thefe  provilions  have,   iu  appearance  and  nominally,  reduced 
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the  (Irength  of  the  executive  power  to  a  much  lower  ebb 
than  in  the  preceding  period  ;  if  on  the  oiher  hand  we  throw 
into  the  oppofite  fcale  (what  perhaps  the  immoderate  reduc- 
tion of  the  antient  prerogative  may  have  rendered  in  fome 
degree  ncceflary)  the  vaft  acquiiiiion  of  force,  arifmg  from  the 
riot-acl,  and  the  annual  expedience  of  a  {landing  army ; 
ra:id  the  vaft  acquifition  of  perlonal  attachment,  arillng  frorA 
the  magnitude  of  the  national  debt,  and  the  manner  of  levy- 
ing thofe  yearly  millions  that  are  appropriated  to  pay  the  in- 
tereft  ;  we  ihall  find  that  the  crown  has,  gradually  and  imper- 
ceptibly, gained  ahnoft  as  much  in  influence,  as  it  has  appa- 
rently loffc  in  prerogative. 

The  chief  alterations  of  moment,  (for  the  time  would  fail 
me  to  defcend  to  minutiae)  in  the  adminiftration  of  private 
juftice  during  this  period,  are  the  folemn  recognition  of  the 
law  of  nations  with  refpecl  to  the  rights  of  embafladors  :  the 
cutting  off,  by  the  flatute  for  the  amendment  of  the  law,  a 
vaft  number  of  excrefcences,  that  in  procefs  of  time  had  fprung 
out  of  the  pradicalpart  of  it :  the  protecKon  of  corporate  rights 
by  the  improvements  in  writs  of  mandamus,  and  informations 
in  nature  of  quo  ivarranto  :  the  regulations  of  trials  by  jury, 
and  the  admitting  witnefies  for  prifoners  upon  oath  :  the  far- 
ther reftraints  upon  alienation  of  lands  in  mortmain  :,  the  ex- 
tenfion  of  the  benefit  of  clergy,  by  abohlhing  the  pedantic  cri- 
terion of  reading  :  the  counterbalance  to  this  mercy,  by  the 
vaft  encreafe  of  capital  puniihment  :  the  new  and  effeftual 
methods  for  the  fpeedy  recovery  of  rents  :  the  improvements 
which  have  been  made  in  ejeflments  for  the  trying  of  titles  : 
the  introJuclion  and  eftablifliment  of  paper-credit,  by  indorfe- 
ments  upon  bills  and  notes,  which  have  lliev/n  the  polhbilky 
Cfo  long  doubted)  of  afligning  a  chofe  in  aflion  :  the  tranflation 
of  all  legal  proceedinjr-s  into  the  Enflilh  lano-uao-e  :  the  ereclion 
of  courts  of  confcience  for  recov^ering  fmall  debts,  and  (which 
is  much  the  better  plan)  the  reformation  of  county  courts  ; 
the  great  fyftem  of  marine  jurifprudence,  of  which  the  foun- 
dations have  been  laid,  by  clearly  developing  the  principles  on 
which  policies  of  infurance  are  found'cd,  and  by  haj-vjoily  a-p- 
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Inlying  thofe  principles  to  particular  cafes;  ahd,  lailly,  the  li- 
berality of  fentiment,  which  (though  late)  has  now  taken  pof- 
feilion  of  our  courts  of  common  law,  and  induced  them  to 
adopt  (where  fafts  can  be  clearly  afcertained)  the  fame  princi- 
ples of  redrefs  as  have  prevailed  in  our  courts  of  equity,  from 
the  time  that  lord  Nottingham  prefided  there  ;  and  this,  not 
only  where  fpecially  impowered  by  particular  ftatutes,  (as  in 
the  cafe  of  bonds,  mortgages,  and  let-offs)  but  by  extending 
the  remedial  influence  of  the  equitable  writ  of  treipafs  on  the 
cafe,  according  to  its  primitive  inftitution  by  king  Edward  the 
firfl:,  to  almoft  every  inftance  of  injuftice  not  remedied  by  any 
other  procefs.  And  thefe,  I  think,  are  all  the  material  alte- 
rations, that  have  happened  with  refpedt  to  private  juftice,  in 
the  courfe  of  the  prefent  century. 

Thus  therefore,  for  the  amufement  and  inftruftion  of  the 
ftudent,  I  have  endeavoured  to  delineate  fome  rude  outline  of 
a  plan  for  the  hiflory  of  our  laws  and  liberties  ;  from  their  firft 
rife  and  gradual  progrefs  among  our  Britilh  and  Saxon  an- 
ceftors,  till  their  total  eclipfe  at  the  Norman  conqueft ;  from 
which  they  have  gradually  emerged,  and  rifen  to  the  perfec- 
tion they  now  enjoy,  at  different  periods  of  time.  We  have 
feen  in  the  courfe  of  our  enquiries,  in  this  and  the  former 
volumes,  that  the  fundamental  maxims  and  rules  of  the  law, 
which  regard  the  rights  of  perfons,  and  the  rights  of  things, 
the  private  injuries  that  maybe  afforded  to  both,  and  the  crimes 
which  affeft  the  public,  have  been  and  are  every  day  improv- 
ing, and  are  now  fraught  with  the  accumulated  wifdom  of 
ages :  that  the  forms  of  adminiftring  jullice  came  to  perfec- 
tion under  Edward  the  firft  ;  and  have  not  been  much  varied, 
nor  always  for  the  better,  lince  :  that  our  religious  liberties 
Were  fully  eftablilhed  at  the  reformation:  but  that  the  reco- 
very of  our  civil  and  political  liberties  was  a  work  of 
longer  time  ;  they  not  being  thoroughly  and  completely  re- 
gained, till  after  the  reftoration  of  king  Charles,  nor  fully 
and  explicitly  acknowledged  and  defined,  till  the  aera  of  the 
happy  revolution.     Of  a  conftitution  fo  wifely  contrived,  fo 
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ftrongly  ralfed  and  fo  highly  finiflied,  it  is.  hard  to  fpeak  with 
that  praife,  which  is  juftly  and  feverely  its  due;— the  thorough 
and  attentive  contemplation  of  it  will  furnilh  its  beft  panegy- 
ric.   It  hath  been  the  endeavour  of  thefe  commentaries,  how- 
ever the  execution  may  have  fucceeded,  to  examine  its  folid 
foundations,    to  mark  out  its  extenfive  plan,    to  explain  the 
ufe  and  diftribution  of  its  parts,    and   from  the  harmonious 
concurrence  of  thofe  feveral  parts  fo  demonflrate  the  elegant 
proportion  of  the  whole.      We  have  taken  occafion  to  ad- 
mire at  every  turn  the  noble  monuments  of  antient  fimplicity, 
and  the  more  curious  refinements  of  modern  art.     Nor  have 
its  faults  been  concealed  from  view  ;  for  faults  it  has,   left  we 
fliould  be  tempted  to  think  it  of  more  than  human  ftrufture  : 
defers,    chiefly  arifmg  from  tlie  decays  of  time,   or  the  rage 
of  unlkilful  improvements  in  later  ages.     To  fuftain,  to  re- 
pair,  to  beautify  this  noble  pile,    is  a  charge  intrufted  princi- 
pally to  the  nobility,  and  fuch  gentlemen  of  the  kingdom,  as  are 
delegated  by  their  country  to  parliament.     The  proteftion  of 
THE  LIBERTY  OF  BRITAIN    is  a  duty  which  they  owe  to 
themfelves,  who  enjoy  it ;  to  their  anceftors,   who  tranfmit- 
ted  it  down  ;  and  to  their  pofterity,   who  will  claim  at  their 
hands  this,  the   beft  birthright,    and  nobleft  inheritance  of 
mankind. 


THE    END. 


APPENDIX. 


5.  I.  Record  of  an  JndiBment  and  ConviSiion  o/MurdeR, 
at  the  Afifes. 

Warwickfhire,  7     T)E   IT  REMEMBERED,  that  at  the  SefRon  of 

to  wit.  3  IJ  general  feflion  of  the  lord  the  king  o^oyer  oyr  and  ter* 
and  terminer  holden  at  Warwick,  in  and  for  the  faid  county  of  "^'"^^: 
Warwick,  on  Friday  the  twelfth  day  of  March  in  the  fecond  year 
of  the  reign  of  the  lord  George  the  third,  now  king  of  Great  Bri- 
tain, before  fir  Michael  Fofter  knight,  one  of  the  juflices  of  the 
faid  lord  the  king  affigned  to  hold  pleas  before  the  king  himfelf, 
fir  Edward  Clive,  knight,  one  of  the  juflices  of  the  faid  lord  the  CommifTioti  o{ 
king  of  his  court  of  common  bench,  and  others  of  their  fellows, 
juflices  of  the  faid  lord  the  king,  affigned  by  letters  patent  of  the 
faid  lord  the  king,  under  his  great  feal  of  Great  Britain  made  to 
them  the  aforcfaid  juflices  and  others,  and  any  two  or  more  of 
them,  whereof  one  of  them  the  faid  fir  Michael  Fofler  and  fir 
Edward  Cl!ve,  the  faid  lord  the  king  would  have  to  be  one,  to 
enquire  (by  the  oath  of  good  and  lawful  men  of  the  county  afore- 
faid,  by  whom  the  truth  of  the  matter  might  be  the  better  known 
and  by  other  ways,  methods,  and  means,  whereby  they  could  or 
might  the  better  know,  as  well  within  liberties  as  without)  more 
fully  the  truth  of  all  treafons,  mifprifions  of  treafons,  infurec- 
tions,  rebellions,  counterfeiting,  clippings,  wafliings,  falfe  coin- 
ings, and  other  falfities  of  the  monies  of  Great  Britain,  and  of 
other  kingdoms  or  dominions  whatfoever  :  and  of  all  murders, 
felonies,  manflaughters,  killings,  burglaries,  rapes  of  women, 
unlawful  meetings  and  conventicles,  unlawful  uttering  of  words, 
unlawful  affemblies,  mifprifions,  confederacies,  falfe  allegations, 
trcfpafTes,  riots,  routs,  retentions,  efcapes,  contempts,  falfities, 
negligences,  concealments;  maintenances,  oppreffions,  champar- 
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ties,  deceits,  and  all  other  mifdeeds,  offences,  and  injuries  •\v(..m 
foever,  and  alfo  the  acceflbries  of  the  fame,  within  the  counu 
aforefaid,  as  well  within  liberties  as  without,  by  whomfoever  an^ 
howfoever  done,  had,  perpetrated,  and  committed,  and  by  whom^ 
to  whom,  when,  how,  and  in  what  inanner ;  and  of  all  other  ar- 
ticles and  circumftances  in  the  faid  letters  patent  of  the  faid  lord 
the  king  fpecified,  the  premifes  and  every  or  any  of  them  how- 
foever concerning  ;  and  for  this  time  to  hear  and  determine  the 
faid  treafons  and  other  the  premifes,  according  to  the  law  and 
cuflom  of  the  realm  of  England ;  and  alfo  keepers  of  the  peace, 
and  jufticps  of  the  faid  lord  the  kjng,  affigned  to  hear  and  de- 
termine divers  felonies,  trefpafTes,  ai^d  other  mifdemefnors,  com- 
mitted within  the  county  aforefaid :  by  the  oath  of  fir  James 
Thompfon,  baronet,  Gharles  Roper,  Henry- Dawes,  Peter  Wil- 
fon,  Samuel  Rogers,  John  Dawfon,  James  Philips,  John  Mayo, 
Richard  Savage,  William  Bell,  James  Morris,  Laurence  Hall, 
and  Charles  Carter,  efquires,  good  and  lawful  men  of  the  county 
aforefaid,  then  and  there  impannelled,  fvvorn,  and  charged  to 
enquire  for  the  faid  lord  the  king  and  for  the  body  of  the  faid 
Indldlment.  county,  it  is  prefented  THAT  Peter  Hunt,  late  of  the  parii(Ii 
of  Lighthorne  in  the  faid  county,  gentleman,  not  having  the  feai 
of  God  before  his  eyes,  but  being  moved  and  feduced  by  the  in- 
ftigation  of  the  devil,  on  the  fifth  day  of  March  in  the  faid  fc- 
cond  year  of  the  reign  of  tlie  faid  lord  the  king,  at  the  parifh  oJ 
Lighthorne  aforefaid,  with  force  and  arras,  in  and  upon  om 
Samuel  Collins,  in  the  peace  of  God  and  of  the  faid  lord  tlw 
king,  then  and  there  being,  felonioufly,  wilfully,  and  of  his  ma. 
lice  aforethought,  did  make  an  affault ;  and  that  the  faid  Petci 
Hunt  with  a  certain  drawn  fword,  made  of  iron  and  fteel,  of  th^e 
value  of  five  {hillings,  which  he  the  faid  Peter  Hunt  in  his  righi 
hand  then  and  there  had  and  held,  him  the  faid  Samuel  Collins  ir 
and  upon  the  left  fide  of  the  belly  of  him  the  faid  Samuel  Col 
lins  then  and  the^'c  felonioully,  wilfully,  and  of  his  malice  afore- 
thought, did  ilrike,  thru(l,  llab,  and  penetrate;  giving  unto  tht 
faid  Samuel  Collins,  then  and  there,  with  the  fword  drawn  a; 
aforefaid,  in  and  upon  the  left  fide  of  the  belly  of  him  the  faic 
Samuel  Collins,  one  mortal  wound  of  the  breadth  of  one  inch,  anc 
the  depth  of  nine  indies ;  of  which  faid  mortal  wound  he  tl\< 
faid  Samuel  Collins,  at  the  parilh  of  Lighthorne  aforefaid  in  th( 
faid  county  of  Warv/ick,  from  the  faid  fifth  day  of  March  in  tht 
year  aforefaid,  until  the  feventh  day  of  the  fjme  month  in  the 
fume  year,  did  languifli,  and  languilliing  did  liv^;  on  which  faic 
feventh  day  of  March,  in  the  year  aforefaid,  the  faid  Samuel 
Collins,  at  the  parifh  of  Lighthorne  aforefaid  in  the  county 
aforefaid,  of  the  faid  mortal  wound  did  die:  and  fo  the  jurors 
aforefaid,  upon  their  oath  aforeiaid,  do  fay,  that  the  faid  Petei 
Hunt  him  the  faid  Samuel  Coilins,  in  manner  and  form  aforefaid, 
felonioufly,  wilfully,  and  of  his  malice  aforethought,  did  kill  and 
murder,  againft  the  peace  of  the  faid  lord  the  now  king  his  crow^i, 

iUld 


'crjJ 
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Id  dignity.     WHEPuEUPON  the  flierifF  of  the  county  afore-  C'j>Lrt. 
|.d  is  commanded,  that  he  omit  not  for  any  liberty  in  his  baili- 
Ick,  but  that  he  take  tlie  faid  Peter  Hunt,  if  he  may  be  found 


4rl  his  bailiwick,  and  him  fafely  keep,  to  anfwer  the  felony  and 


a  A 


'arder  whereof  he  Hands  indifted.  WHICH  faid  indidment  the  SefTion  of  goal 
id   juftices  of  the  lord  the  king  abovenamed,    afterwards,  to  delivery, 
it,  at  the  delivery  of  the  goal  of  the  faid  lord  the  king,  holden 
Warwick,  in  and  for  the  county  aforcfaid,  on  Friday  the  fixth 
|iy  of  Auguft,  in  the  faid  fecond  year  of  the  reign  of  the  faid 
rdtheking,  before  the  right  honourable  William  lord  Mansfield, 
Jiief  juflice  of  the  faid  lord  the  king  affigned  to  hold  pleas  be- 
»re  the  king  himfelf,  fir  Sidney  Stafford  Smythe,  knight,  one  of 
le  barons  of  the  faid  lord  the  king,  and  others  their  fellov/s, 
[jftices  of  the  faid  lord  the  king,  affigned  to  deliver  his  faid  goal 
f  the  county  aforefaid  of  the  prifoncrs  therein  being,  by  their 
roper  hands  do  deliver  here  in  court  of  record  in  form  of  law  to 
e  determined.     AND  AFTERWARDS,  to  wit,  at  the  fame  Arraignmcmt. 
elivery  of  the  goal  of  the  faid  lord  the  king  of  his  county  afore- 
aid,  on  the  faid  Friday  the  fixth  day  of  Augull,   in  the  faid 
scond  year  of  the  reign  of  the  faid  lord  the  king,  before  the 
aid  jufbices  of  the  lord  the  king  laft  abovenamed  and  others  their 
ellows  aforefaid,  here  cometh  the  faid  Peter  Hunt,  under  the 
:u{lody   of  William   Browne,    efquire,    fheriff  of  the  county 
^orefaid  (in  whofe  cuflody  in  the  goal  of  the  county  aforefaid, 
'cr  the  caufe  aforefaid,  he  had  been  before  committed)  being 
arought  to  the  bar  here  in  liis  proper  perfon  by  the  faid  fheriff,  to 
wrhom  he  is  here  alio  committed :  AND  forthwith  being  demand- 
ed concerning  the  premifes  in  the  faid  indictment  above  fpecified 
and  charged  upon  him,  how  he  will  acquit  himfelf  thereof,  he 
faith,  that  he  is  not  guilty  thereof;  and  thereof  for  good  and  Plea;  not 
evil  he  puts  himfelf  upon  the  country  :  AND  John  Blencowe,  g^'^ty* 
efquire,  clerk  of  the  aflifes  for  the  county  aforefaid,  who  profe-  •^"^^* 
cutes  for  the  laid  lord  the  king  in  this  behalf,  doth  the  like  : 
THEREFORE  let  a  jury  thereupon  here  immediately  come  be- 
fore the  faid  juftices  of  the  lord  the  king  laft  abovementioned,  and  Venirt, 
others  their  fellows  aforefaid,  of  free  and  lawful  men  of  the  neigh- 
bourhood  of  the  faid   parifh   of  Lighthorne  in  tlie  county  of 
Warwick  aforefaid,  by  whom  the  truth  of  the  matter  may  be  the 
better  known,  and  who  are  not  of  Icin  to  the  faid  Peter  Hunt,  to 
recognize  upon  their  oath,  whether  the  faid  Peter  Hunt  be  guilty 
of  the  felony  and  murder  in  the  indictment  aforefaid  above  fpe- 
cified, or  not  guilty  :  becaufe  as  well  the  faid  John  Blencowe, 
who  profecutes  far  the  faid  lord  the  king  in  this  behalf,  as  the 
faid  Peter  Hunt,  have  put  themfelves  npon  the  faid  jury.     And 
the  jurors  of  the  faid  jury  by  the  faid  flieriff  for  this  purpofe  im- 
pannelled  and  returned,  to  wit,  David  Williams,  John  Smith, 
Thomas  Hprioe,  Charles  Nokes,  Richard  jMaj,  Walter  Duke, 
Matthew  Lj'on,   James  Whyte,  William' Bates,  Oliver  Green, 
Bartholomew  Nalh,  and  Henry  Long,  being  called^  tome;  who 
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being  elected,  tried,  and  fworn,  to  fpeak  the  truth  of  and  con- 

'^■aihyof  mur-  ^^''"^'^g  ^^^^  premifes,  upon  their  oath  fay,  THAT  the  faid  P«ter 

f^.,.. .  '       Hunt  is  guilty  of  the  felony  and  murder  aforefaid,  on  him  above 

charged  in  the  form  aforefaid,  as  by  the  indiftmcnt  aforefaid,  is 
above  fiippofed  againl^  him  ;  and  that  the  laid  Peter  Hunt  at  the 
time  of  committing  the  faid  felony  and  murder,  or  at  any  time 
fince  to  this  time,  had  not  nor  hath  any  goods  or  chattels,  lands., 
or  tenements,  in  the  faid  county  of  Warwick,  or  elfewhere,  to  i 
the  knowledge  of  the  faid  jurors.    And  upon  this  it  is  forthwith '} 
demanded  of  the  faid  Peter  Hunt,  if  he  hath  or  knoweth  any 
thing  to  fay,  wherefore  the  faid  juftices  here  ought  not  upon  the 
picniifes  and  verdict  aforefaid  to  proceed  to  judgment  and  exe- 
cution againft  him  :  who  nothing  farther  faith,  unlefs  as  he  before 
had  faid.     WHEREUPON,  alt  and  lingular  the  premifes  being 
feen,  and  by  the  faid  jufticcs  here  fully  underftood,  IT  IS  CON- 

dcath'"*''''  °^  SIDEP^ED  by  the  court  here,  that  the  faid  Peter  Hunt  be  taken 
to  tlu?  goal  of  the  faid  lord  the  king  of  the  faid  county  of  War- 
wick from  whence  he  came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  next  enfuing,  being  the  ninth  day  of 
this  inftant  Anguft,  and  there  be  hanged  by  the  neck  until  he 

and  dilTecflion.  be  dead  ;  and  that  afterwards  his  body  be  dilleded  and  anato- 
mized. 


§.2.  Cotw'i^ion  of  Manflaughter. 

Vcrdicl;— not upon  their  oath  fay,  THAT  the  faid  Peter  Hunt  is 

giiihy  o\'  n:ur-  not  guiltv  of  the  murder  aforefaid,  above  charged  upon  him  ; 
Jir;  guilty  of  j,m  j-jjgj  ^}^g  jj-^'jj  Peter  Hunt  is  guilty  of  the  felonious  fjajing  of 
muNjui  ^h  ir.     j^j^^  aforefaid  Samuel  Collins;  and  that  lie  had  not  nor  hath  any 
goods  or  chattels,  lands  or  tenements,  at  the  time  of  the  felony 
and  nianflaunjitcr  aforefaid,  or  ever  afterwards  to  this  time,  to 
the  knowledge  of  the  laid  jurors.     And  immediately  it  is  de- 
manded cf  the  faid  Peter  Hunt,  if  he  hath  or  knoweth  any  thing 
to- fay,  wherefore  the  faid  jufticcs  here  ought  not  upon  th.e  pre- 
mifes and  verdict  aforefaid  to  prcceed  to  the  judgment  and  ex- 
Clergy  pray-     ecution  againft  him  :  WHO  SAITH  that  he  is"^a  clerk,  and 
^'^'         .  prayetli  the  benefit  of  the  clergy  to  be  allowed  him  in  this  be- 

half.    WHEREUPON,    all   and   fmgular  the   premifes  being 
feen,    and   by   the  faid  julliccs  here  fully  underRood,    IT  IS 
ilrbSnrcH^n     CONSIDERED  by  the  court  here,  that  the  faid  Peter  Hunt  be 
the  hand'  and   ^"^"'^^  "^  his  left  hand,  and  delivered.     And  immediately  he  is 
delivered.         burned  in  his  left  liand^  and  isdelivcred;  according  tp  the  form 
of  the  llatute. 


§.3.   Entry 
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^,  ;.  Entry  tfa  Tri^/inflanter  hi  the  Court  of  King^s  Btnch,  upon 
«  collateraJ  llfui :  and  Rule  of  Court  for  Execution  ihircon. 

Michaelmas  terixi,  in  the  fixth  year  of  the  reign  of  king  George 
the  third. 

Kent :   The  King~)  THE  PRISONER  at  the  bar  being  brought 
againd  >  into  this  court  in  cuftotly   of  the  /hcrlU"  of" 

Thomas  Rogers,  j  the  county  of  Snfi'ex,  by  virtue  of  his  niaje- 
fty's  writ   of  habeas  corpus ,    IT    IS  OKDJiRED  tliat  the  fajd  H.theat  Corpus. 
vrit  and  the  return  thereto  be  filed.  AND  it  appearing  by  a  ccr-  Record  of  a^ 
tain  record  of  attainder,  which  liath  been  removed  into  this  court  tainder  read; 
by  his  majefty's  writ  of  certiorari,  that  the  prlfoncr  at  the  bar 
ftands  attainted  by  the  name  of  Thomas  Rogers,  of  felony  for  a  ^"^  lelony  and 
robbery  on  the  highway,  and  the  fiid  prifoncr  at  the  bar  having  '*«>»o«-"i'y' 
heard  the  record  of  the  faid  attainder  new  read  to  him,  is  now  Prif»ner  afked 
afked  by  the  court  here,  what  he  hath  to  fay  for  himfelf,  why  tlic  what  he  can 
court  here  ftiouldnot  proceed  to  award  execution  againft  him  up-  ^-^7  '"  ^ar  of 
on  the  faid  attainder.     HE  for  plea  faith,  that  he  i's  not  tlie  fame  pV^^!^^""'  -l^ 
Thomas  Rogers  in  the  faid  record  of  attainder  named,  and  againft  fame'perfon. 
whom  judgment  was  pronounced:  and  this  he  is  ready  to  verify 
and  prove,    ixc.     TO  which  faid  plea  the  honourable  Charles  Replication, 
Yorke,  efquire,  attorney  general  of  our  prefent  fovereign  lord 
the  king,  who  for  our  faid  lord  the  king  in  his  behalf  profecut- 
eth,  being  now  prefent  here  in  court,  and  having  heard  what  the 
prifoner  at  the  bar  hath  now  alleged,  for  our  faid  lord  theking  by 
way  of  reply  faith,  that  the  prifoner  now  here  at  the  bar  is  the  fame  averring  that 
Thomas  Rogers  in  the  faid  record  of  attaiuder  named,  and  againft  he  is. 
whom  judgment  was  pronounced  as  aforeiaid:  and  this  he  pray-  jjiiie  'oined. 
eth  may  be  enquired  into  by  the  country;  and  the  faid  prifni'er  at 
the  bar  doth  the  like :  THEREFORE  let  a  jury  in  this  bciialf  Venire  awar- 
immediately  come  here  into  court,  b\  whom  the  truth  of  the  mat-  tl*^*!  inftanter^ 
ter  will  be  the  better  known,  and  who  have  no  affinity  to  the  faid 
prifoner,  to  try  upon  their  oath,  whether  the  faid  prifoncr  at  tlic 
bar  be  the  fame  Thomas  Rogers  in  the  laid  record  of  attainder 
named,  and  againft  whom  judgment  was  fo  pronounced  as  aforc- 
faid,  or  not :  betaufe  as  well  the  faid  Charles  Yorke,  efuuire, 
attorney  general  of  our  faid  lord  the  king,  who  for  our  faid  lord 
the  king  in  this  behalf  profecutcs,  as  the  faid  prifoner  at  the  bar^ 
have  put   themfelves  in  this  behalf  upon  tlie  faid  jury.     AND   jury  fworn, 
immediately  thereupon  the  faid  jury  come  here  into  court;  and 
being  eleded,  tried,  and  fworn  to  fpeak  the  truth  touching  and 
concerning  the  premifes  aforefaid,  and  having  heard  the  faid  re- 
cord read  to  them,  do  fay  upon  tlicir  oath,  that  the  faid  prifoner 
at  the  bar  is  the  fame  Thomas  Rogers  in  the  faid  record  of  attain-  VerdiA  ^  that 
dcr  named,  and  againft  whom  judgment  was  fo  pronounced  as  he  is  the  fame 

aforcfaid^ 
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aforefald,  in  manner  and  form  as  the  fald  attorney  general  hath 
by  his  faid  replication  to  the  faid  plea  of  the  faid  prifoner  now- 
here at  the  bar  alledged.  AND  Hb^REUPON  the  faid  attorney 
general  on  behalf  of  our  faid  lord  the  king  now  prayeth,  that  the 
court  here  would  proceed  to  award  execution  againft  him  the 
faid  Thomas  Rogers  upon  the  faid  attainder.  WHEREUPON, 
all  and  lingular  the  premifes  being  now  feen  and  fully  undcr- 
Award  of  exe-  flood  by  the  court  here,  IT  IS  ORDERED  by  the  court  here, 
cutioa.  that  execution  be  done  upon  the  faid  prifoner  at  the  bar  for  the 

faid  felony,  in  purfuance  of  the  faid  judgment,  according  to  due 
form  of  law:  AND  it  is  laftly  ordered,  that  he  the  faid  Thomas 
Rogers,  the  prifoner  at  the  bar,  be  now  committed  to  the  cufto- 
dy  of  the  IherifF  of  the  county  of  Kent  (now  alfo  prcfent  here 
in  court)  for  the  purpofe  aforefaid;  and  that  the  faid  IhcriiF  of 
Kent  do  execution  upon  the  faid  defendant  the  prifoner  at  the 
bar  for  the  faid  felony,  in  purfuance  of  the  faid  judgment,  ac- 
cording to  due  form  of  law. 

On  the  motion  of  Mr.  Attorney  General. 

By  the  Court. 

i.  4.  Warra?it  of  Execution  on  Judgment  of  Death,  at  the  gem* 
ral  Goal-delivery  in  London  and  Middlefex. 

London      "^  To  the  flierifFs  of  the  city  of  London ;  and  to  the 
and       C      IheriiF  of  the  county  of  Middlefex ;  and  to  the 
Middlefex.  J      keeper  of  his  majefty's  goal  of  Newgate. 

"WHEREAS  at  the  feflion  of  goal-delivery  of  Newgate,  for  the 
city  of  London  and  county  of  Middlefex,  holden  at  Jufticc  Hall 
in  the  Old  Bailey,  on  the  nineteenth  day  of  Oftober  laft,  Patrick 
Mahony,  Roger  Jones,  Charles  King,  and  Mary  Smith,  received 
fentence  of  death  for  the  refpeftive  offences  in  their  feveral  in« 
diftments  mentioned ;  NOW  IT  IS  HEREBY  ORDERED,  that 
CKecution  of  the  faid  fentence  be  made  and  done  upon  them  the 
faid  Patrick  Mahony  and  Roger  Jones,  on  Wednefday  the  ninth 
day  of  this  inftant  month  of  November,  at  the  ufual  place  of 
execution.  AND  it  is  his  majefty's  command,  that  execution 
of  the  faid  fentence  upon  them  the  faid  Charles  King  and  Mary 
Smith  be  refpited,  until  his  majefty's  pleafure  touching  them  be 
farther  known. 

GIVEN  under  my  hand  and  feal  this  fourth  day  of 
November,  one  thoufand  feven  hundred  and  fixr. 
'  ty  eight. 

James  Eyre,  Recorder.     L.  S. 
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i,  5.   JVtit  of  Exfcnt'ton  uptn  a  jiidgnitnt  of  Murder,  before  the 
King  i?i  Parlia,ment. 

GEORGE  the  feconrl,  by  the  grace  of  God  of  Great  Bri- 
tain, France,  and  Ireland,  king,  defender  of  the  faith,  and  fo 
forth,  to  the  Iherift's  of  London  and  the  fheriff  of  Middlefex, 
greeting.  WHEREAS  Lawrence  earl  of  Ferrers,  vifcount 
Tamworth,  hath  been  indifted  of  felony  and  murder  by  hitn 
done  and  committed,  which  faid  indid:ment  hath  been  certified 
before  us  in  our  prefent  parliament,  and  the  faid  Lawrence  earl 
of  Ferrers,  vifcount  Tamworth,  hath  been  tliereupon  arraign- 
ed, and  upon  fuch  arraignment  hath  pleaded  not  guiltv,  and  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  hath  before  us 
in  our  faid  parliament  been  tried,  and  in  due  form  of  law  con- 
vifted  thereof;  and  whereas  judgment  hath  been  gi^'en  out  in 
Qur  faid  parliament,  that  the  faid  Lawrence  earl  Ferrers,  vif- 
count Tamworth,  fhall  be  hanged  by  the  neck  till  he  is  dead, 
and  that  his  body  be  diilefted  and  anatomized,  the  execution  of 
which  judgment  yet  remaineth  to  be  done:  We  require,  and  by 
thefe  prefents  ftriftly  command  you,  that  upon  Monday  the  fift^ 
day  of  May  inftant,  between  the  hours  of  nine  in  the  morning 
and  one  in  the  afternoon  of  the  fame  day,  him  the  faid  Law- 
rence earl  Ferrers,  vifcount  Tamworth,  v»'ithout  the  gate  of  our 
tower  of  London  (to  you  then  and  there  to  be  delivered,  as  by 
another  writ  to  the  lieutenant  of  our  tower  of  London  or  to  his 
deputy  directed,  we  have  commanded)  into  your  cuflody  you 
then  and  there  receive :  and  him  in  you/  cuflody  fo  being,  you 
forthwith  convey  to  the  accuflomed  place  of  execution  at  Ty- 
burn :  and  that  you  do  caufe  execution  to  be  done  upon  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamv/orth,  in  your  cuf- 
tody  fo  being,  in  all  things  according  to  the  faid  judgment. 
iVnd  this  you  are  by  no  means  to  omit,  at  your  peril.  WIT- 
NP:SS  Qiirfelf  at  Weftminfter  the  fecond  day  of  May,  in  tlic 
thirty-third  year  of  our  reign. 

Yorke  and  Yorkc, 


THE     END. 
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Adminiftratiou.  II.  489. 

cum  tij}a7?iefito  anmao. 


11.  504. 


—  de  bonis  tion.  II.  $06. 
durante abfentla.  II .  50 3 . 
minor e  aeiate.  II. 


503. 


—  limitedorfpeclal.  II.  J06. 
Adminiitrator.  II.  496.  IV,  421. 
Admiralty  caufes.  III.  106. 

,  court  of.  III.  69.  IV.  265. 

Admiflionof  a  clerk,  I.  390. 
Admittance  to  copyholds.  II.  370. 
jidmittenduju  cUricum,  writ    ad.    III. 

250. 
Ad  quod  damnuvty  writ  of,  II-  271- 
Advertifing for  ftolen  goods.  IV.  133. 
Adultery.  1.  441.  III.  439.  J V.  64,65. 

191. 
Advocate.  III.  26. 
Advocatus  fifci.lW.  27. 
Advowfon.  II.  21.  IV.  419. 
Aequitas  fequitur  legem.  II.  330.   III. 

441. 
Affddum,  challenge /ro/Zer.  III.  363. 

IV.  346. 
AfFeerors  of  amercements.  IV.  373. 
Affidavit.  III.  304. 
Affinity.  I.  434. 

Affirmance  of  judgments.  III.  411. 
Affray.  IV.  145:. 
Age,  action  fufpended  by.  III.  300. 

of  confent  to  marriage.  I.  436. 

■ perfons,  how  reckoned.  I.  46  ^. 

IV.  22. 
Aggregate  corporation.  I.  469. 
fund.  I.  323. 


Agiflment.  II.  452. 

Agnat't.  II.  234.  •, 

Agnus  Dei,  &c.  IV.  115. 

Agriculture,  its  original.  II.  f". 

Aid-prayer.  III.  299. 

Aids,  feodal.  II.  63.  87.  IV.  411. 

,  pai'liamentary.  I.  307. 

Air,  right  to.  II.  14. 

Alblnatus,  jus.  I.  372.  374. 

Alderman.  I.  116. 

Alderney,  ifland  of.  I.  106. 

Ale-houfes.  IV.  64.  168. 

Alfred,    his    dome-book.  I.    64.   IV^ 

404. 
A/ias  writ.  U.I.  283.  xv,  IV.  314. 
Alienation.  11.  387. 

-,  fine  for.  II.  Ji.  IV.  411. 

,  forfeiture  by.  II.  268. 

Alien  priories.  I.  386.  IV.  112. 
Aliens.  I.  366.  372.  II.  249.  274.  295* 

IV.  Ill; 

duty.  I.  316.  372.  374- 

Alimony.  I.  441.  III.  94. 
Allegation.  III.  100. 
Allegiance.  I.  366.  IV.  74«' 

,  local.  I.  370. 

,  natural.  I.  369. 

,  oath  of.  I.  367.  IV.  270. 

-,  r'efufing  it.  IV.  1x6. 


-,  withdrawing  from.  IV.  8  7. 


Allodial  property.  II.  47.  70- 

Allodhan.  II.  105. 

Allowance  of  franchife.  III.  263- 

^ ■  pardons,  IV.  394. 

to  bankrupts.  II.  483. 


AHuvion.  II.  261. 
Almanac,  its  authority.  III.  333. 
Alteration  of  deeds,  II.  'ip'i* 
Amended  bill  in  equity.  III.  448. 
Amendments  at  law.  III.  406.  IV.  432* 
Amercement.  II.  xix.  III.  376.   v.  vi. 
xxiv.  xxvi.  IV.  372.  416. 

■■ — ,  aftion  for.  III.  i59-j 

American  colonies.  I.  106. 
Anceftor,  II,  209. 
Anccftors,  how  numerous.  H.  203. 
Ancellrai  actions.  Ill,  186. 
Animals,  larciny  of.  IV.  235. 

,  property  in.  I'.  5. 

Av.'iynui 
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inimus  fur  anil.  IV.  230.  232. 

r(verttndi.  II.  392. 

Annual  parliaments.  I.  153. 

Lnnuities.  II.  40. 

innulion  et  baculum,  inveftiture/^r.  I. 

378.  • 
4)imis  Indus.  I.  457. 
^nfwer  in  chancery.  III.  446. 

— — .  upon  oath.  III.  100. 
^tient  demefne.  I.  286.  II.  99. 
\poftacy.  IV.  43. 
\pparel,  cxcefs  in.  IV.  T71. 
Apparent,  heir.  II.  208. 

right  of  pofl'eflion.  II.  196. 

Appeal  by  approvers.  IV.  324. 
how  differing  from  writ  of  er- 
ror. III.  SS' 
of  arfon.  IV.  310. 

death.  IV.   31O;   417. 

—  felony.  IV.  310. 

^  larciny.  IV.  310. 

— mayhem.  IV.  310, 

rape,  IV.  310. 

treafon.  IV.  310'. 

— ,  profecution  by.  IV.  308.  41  7. 
— ' —  to  parliament.  III.  454. 

•  Rome.  IV.  114.  414. 

Appearance  to  aftions.  III.  290. 
Appellee  on  improvement.  IV.  324. 
Appendant,  advowfon.  II.  22. 
Appendant,   common.  II.  33. 
Appointment  to  charitable  ufes.  II.  376. 
Appraifement,  commifliou  of.  III.  262. 
Apprentices.  I.  426,  427.  IV.  160. 
A^prentkii  ad  legem.  III.  27. 
Appropriations.  I'.  384. 
Approvement    in   felony  and  treafon. 

IV.  324. 
of  commons.  II.  34.  III. 

240. 
Approvers.  IV.  324. 
,  compelling  prifoners  to  be- 
come. IV.  129. 
Appurtenant,  common.  II.  33. 
Arbitrary  confecrations  of  tithes.  I .  H  2. 

II.  26! 
Arbitravion.  III.  16. 
Archbiftiop.  I.  ij'5.  377. 
Archdeacon.  I.  583. 
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Archdeacon,  his  court,  ifl.  64. 
Archdeaconry.  I.  iii. 
Arches  court.  III.  64, 

dean  of.  III.  65. 

Areopagus^zowxtoi.  III.  365.  IV.  169. 

342. 
Ariflocracy.  I.  49. 
Armed,  being  unufually.  IV.  148. 
Armies.  I.  262. 
^Handing.  I.  413.  IV.  412.  435* 

454-^ 
Armorial  enfigns.  II.  428.  III.  loj. 
Armour,   ire.  embezzlii>g  the  king's* 

IV.  loi. 

,  ftatutes  of.  I.  410. 

Arms    and     ammunition,    exporting 

them.  I.  265. 
-,  right  of  having.  I.  143. 


Arraignment.  IV.  317.  iii. 

,  incidents  to.  IV.  319.' 

Array,  challenge  to.  III.  359.  IV.  346, 

,  commifiion  of.  I.  410. 

Arrefl:  of  judgment.  III.  393.  xi.  IV. 

36S. 

. perfons.  III.  288.  IV.  286. 

feamen  and  foldiers.  I.  421. 

Arfon.  IV.  220.  336, 

',  appeal  of.  IV.  310. 

Articles  of  the  navy.  I.  420. 

war.  I.  415. 

Artificers.  I.  406. 

,  refiding  abroad.  IV.  160. 

,  tranfporting  them.  IV.  x6o. 

As,  Roman,  divifions  of.  II.  462. 
Afcendants  excluded  from  inheriting. 

II.  210. 
Afportation.  IV.  231. 
Affault.  III.  210.  IV.  14?.  216. 

,  cofus  in  aftions  for.  Ill-  400- 

Aflembly  of  eftates.  L  147. 

,  riotous  or  unlawful.  IV.  14*^- 

Alf::nfu  p at ris,  dioy^tv  ex.  II.  152. 
AfTe.^inents.  I.  312. 
Afll'ts.  II.  510. 

by  defcent,  orreal.  II.  244.  302, 

perfonal.II.  510. 

Affignees  of  bankrupt.  II.  480. 

• dower.  II.  135. 

Affigmuent  of  bankrupts  effeds.  11.48;?. 
Aflignment 
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Aflignment  of  errors.  III.  xxv. 

titate.  II.   326. 

Affigns.  II.  2«9. 

Affife^  commiffion of.  III.  59.  IV.  366. 

417. 
— — ,  court  of.  III.  57. 

,  general.  I.  148. 

— ,  grand.  III.  ^41.  qji.v.IV.  41  J. 

,  juftkes  of.  III.  58. 

-,  killing  them.  IV.  84. 

of  arms.  II.  66. 

• bread,  breaking.  IV.  157. 

,  rent  of.  II.  42. 


-;  writ  of.  III.  184.  IV.  415. 


Affimpfit,  exprefs.  III.  157. 

,  implied.  III.  161. 

AfTuranccs,  common.  II.  294. 

■ — ,  covenant  for  farther.  II.  xi. 

Attachment  againfl  witneii'es.  III.  569. 

• for  contempts.  IV.  208. 

in  chancery.  III.  443.  444. 

-,  with  procla'- 


mations.  III.  444. 

-,  writ  of.  III.  280.  xiii. 


Attachments,  court  of.  III.  71. 
Attainder.  II.  251.  IV.   373. 

,  act-  of.   IV.  256. 

Attaint,  grand  jury  in.  IIL  351. 

. ,  writ  of.  III.  402.  IV.  354- 

Attainted  perfons.  II.  290.  IV.  3 73- 
Attempt  to  rob.  IV.  242. 

ileal  hill.  IV.  255. 

Atteflation  of  deed.  II.  307.  i.  iii.  xil, 

xiii. 
. dcvifes.  II.  376. 


Attorney  at  law.  III.  25. 

. w «,  action  againfl.  III.  164. 

Attorney-general-  HI.  27. 
, information  by.  III. 

261,  427.  Iv^  304. 

Attornment.  II.  72.  288. 

Aubatngf  droit  de.  I.  372. 

Audita  querela,  writ  of.  III.  404. 

Auditors  in  account.  III.  163. 

Aaerium.  II.  424. 

Averment.  III.  308.  312.  IV.  534- 

Augmentation  of  vigarages  and  cu- 
racies. I.   388. 

Aula  regiay  or  regU.  III.  37»  IV".  409. 
41S. 
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Aulnagcr.  I.  275'. 
Avowry.  III.  149. 
AuriitK  reginae.  I.  2  2 1 . 
Artter  droit.  II.  177. 
Auterfotts  acquit.  IV.  ^29. 

.  attaint.  iV".  330. 

' .  conviCi.  IV.  330^ 

Auter  vity  tenant  pur.  II.  1 20. 
Authorities  in  law.  I.  72. 
Award.  IIL  16. 
Ayle,  writ  of.  III.  1 86. 

B. 

Bachelor,  knight.  L  404* 
Backing  warrants.  IV.  288. 
Bail  above.  III.  290. 

—  -  below.  III.  291. 

,  common.  III.  287. 

^^exccfllve.  I.  135.  IV.  294. 

—  in  criminal  cafes.  IV.  394. 

error.  III.  410. 

,  rcfufing.  IV.  294. 

,  fpecial.  1II.*287.  xix. 

taking  infufficient.  IV.  294. 

—  to  the  adion.  III.  290. 

• flieriiF.  III.  290. 

Bailable  or  not,  who.  IV.  294.  5,  6. 
Bail  bond.  III.  290.  xix. 
Bailiffs.  I.  345.  427. 

of  hundreds.  I.  115.  545. 

Bailiwick.  I.  344.  II.  37- 
Bailment.  II.  395.  452. 
Bail-piece.  III.  291.  xx. 
Ballot  for  jurors.  III.  358. 
Balnearii.  IV.  239. 
Banifhment.  I.  137.  IV.  370.  394- 
Bank.  I.  326. 

Bankrupt.  II.  471-  IV.  424.  429- 
Bankruptcy.  II.  285.  471. 

, ,  cognizance  of.  III.  42S 

. ,  fraudulent.  IV.  156. 

Banneret,  knight.  I.  404. 

Banns.  1.  439. 

Bar  of  dower.  II.  136. 

— ,  plea  in.  III.  zod.  IV.  329.  3?9. 

— ,  trial  at.  III.  352. 

Barg-ain  and  fale  of  lands.  II.  5-  SS^-" 

Baron.  I.   ^99. 

Baro: 
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Bai-on  and  feme.  I.  433. 
Baronet.  I.  404. 
Baronies.  II.  62.  91. 

of  bWhops.  I.  156. 

Barrctry.  IV.  133. 
Barriflers.  I.  2:;.  III.  26* 
Bafe  fees.  II.  109. 
— .  fervices.  II.  6r. 

tenants.  II.  148. 

Baftard.  I.  454. 

. ,  adminiftration  to.  II.  505;. 

,  concealment  of  its  death.  IV. 

19.  352. 

,  eigne.  II.  24^. 

-,  incapacity  of.  I.  4C9. 

,  maintenance  of.  I.  458. 


,  punilliment  for  having.  IV.  65. 

Bath,  knight  of  the.  I.  404. 

Battle,  trial  by.  III.  337.  iii.  IV.  340. 

411.  414.  417. 
Battery.  III.  120.  IV.  2r6. 

• ,  infpeftion  of.  HI.  333. 

of  a  clergyman.  IV.  217. 

fervant.  III.  142. 

Bawdy-houfes.  IV.  29.64.  16S. 
Beaconage,  fuit  for.  III.  108. 
Beacons.  I.  264. 
Behaviour,  good,  fee urity  for.  IV.  243. 

251-395. 
Beheading.  IV.  92.  570. 
Benefices.  IV.  106. 
Benefit  of  clergy.  IV.  358.  406.  422. 

4f!4' 
Benevolence,  compulfive.   I.  140.  IV. 

429. 
Berwick.  I.  9?. 

: -,  part  of  England.  I.  99. 

Befjyle,  writ  of.  III.  186. 

Bigamy.  IV.  163. 

Bill  for  patents.  &c.  II.  347. 

—  in  equity.  III.  442.  ' 
parliament.  I.  i8t. 

,  how  pafTed.  I.  181. 

—  of  exceptions.  III.  372. 

exchange.  11,  466. 

indiftment.  IV.  299. 

— __  Mlddlefex.  III.  2S5.  xviii. 

privilege.  III.  2?9. 

rights.  I.  128.  IV.  433. 


E       X. 

Bill  or  note,  forging.  IV.  346. 

,  Itcaliug.  \W  234. 

BHla  vera.  IV.  301. 
Biftiop.  I.  155-  377-  401- 

,  certificate  of.  111.  :;15. 

,  not  electing  or  confecrating.  iV. 

115. 
,  right  of,  to  try  or  be  tried,    a» 

a  peer.  iV.  261.  262. 
Biflioprlcks,  nomination  to.  I.  378.  IV. 

107.  408.  423. 
Bifiextilcycar.  II.  141. 
Black  aft^  iV.  144.  208.  232.  2.-14. 

. lead,  ftealing  of.  IV.  234. 

maile.  11.  45.  IV.  243. 

Blanch  rent.  II.  42. 
Blafphemy.  IV.  59- 
Blench-hoiding.  IL  42. 
Blood  corrupted.  II.  251.  IV.  381. 
— —  inheritable.  II.  246. 

of  the  tirft  purchafor.  II.  220. 

royal.  I.  225. 

whole  and  half.  II.  227. 

Body  corporate.  1.  467. 

,  ho^v  protected.  I.  134. 

politic.  I.  467. 

Boiling  to  death.  IV.  196. 

Bona  fwtabillu.  II.  509. 

— ■ —  vacantia.  I.  298. 

Bond.  II.  :?40.  xiii.  III.  xix.  IV-  435« 

i.  of  arbitration.  III.  16. 

-tenants.  11.  14S. 

Bono  et  vialo,  writ  de.  IV.  267. 

Book  of  Rates.  I.  316. 

Book-land.  II.  90. 

Books  and  papers.  proda£tion  of.  III. 

5S2. 
^— ,popifIi,importingorfellingthem. 

III.  IJ5. 
Borough.  I.  T14.  II.  82. 

courts,  ill.  Po. 

. Eiiglilh.  I.  75-  I^'  Si- 
Borrowing.  11.  454- 
Bcrfliolder.  I.  114-  356.  IV.  406. 
Botes  II.  ^5- 
Bottomry    II.  458. 
Bound  baili'-fs.  1.  345. 
Bounties  on  exportation.  I.  315. 
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Sourcleaux,   mayor  of,  his  certificate. 

III.  q^4. 
Bradron.  I.  72.  IV.  418. 
Branding  in  the  hand  or  face.  IV.  360. 

370. 
Breach  of  clofe.  III.  209. 

covenant.  III.  155. 

duty,  a<aion  for.  III.  163. 

peace.  IV.  142. 

pound.  III.  146. 

prifon.  IV.  130. 

Brehon  law  in  Ireland.  I.  100. 
Btevia  tejlata.  II.  307. 
Bribery  in  elefuions,  I.  178. 

magittrates.  IV.  1 39. 

Bridges.  I.  357.  IV.  417- 

■,  annoyances  in.  IV.  167.. 

Britilh  conftitution.  I.  50, 
iflanxls.  I.  104. 


Britons,  ancient,  their  laws.  I.  63.  IV. 

401. 
Britton.  1.^72.  III.  407.  IV.  420. 
Biothels,  frequenting.  IV.  64. 

-,  keeping.  IV.  Z9.  64.  168^ 

Bubbles.  IV.  117. 

Buggery.  IV.  215. 

Bulles,  papal.  IV.  109.  no. 

Burgage,  tenure  in.  II.  82.  IV.  412. 

Burgelles  in  parliament,  their  eledioii. 

L  173. 
Burglary.  IV.  223. 
Burial  charges.  II.  508. 

oi feio  de  fe.  IV.  190.. 

Burning  in  the  hand.  IV.  360.  370.  iv. 

,  malicious.  IV.  253.  4,  5- 

-todeath.  IV. .93.  204. 216.222. 

370.  401. 
Biitlerage.  I.  314. 
By-laws.  I.  475. 
,  actian  on.  HI;  159; 


G. 


Calais,  captain  of,  his  certificate.  HI. 

S»34. 
Calendar  of  priibners.  IV.  396. 
Calling  the  plaintiff.  III.  376* 
Canreliing  deeds.  II.  309. 
—  wills.  II.  502. 


Canonicalobedience.lv.  106. T 12;  204^. 

,  purgation.  III.  342. IV.  361. 

Canon  law.  I.  14.  19.  79.  82.  83.  IV- 

414,415.- 
Canons  of  a  church.  I.  383. 

inheritance.  II.  208. 

1603.  I.  83. 

Capacity  of  guilt.  IV.  20. 

to  purchafe  or  con\'«y.  II.  290. 

Capias  ad  i.udiendumjudicitmi.  IV.  .^68'. 
refpondcndiivi.    III.    281.  xiv. 

IV.  314.  422.  iii. 

fatisfaclendum.  III.  414.  xxvi. 

■ in   luithernam.  III.  129.  14&. 


413. 


pro  fine.  III.  398. 
-  utlagatiim.  III.  284.  xvii.  IV. 


315- 
Capiatur  judgment  ^«o^.  HI.  398.  xin 
Capita^  di:r.ribution/'fr.  II.  517. 

,  fucceiiion />??•.  II.  218. 

Capital  punifliment.  IV.   9.  18.   237-. 

3  7£>.  406.  £2A- 
Capite,  tenants  m.  II.  60. 
Captives.  II.  402- 
Captures,  at  fea.  11.-401.     ^ 
Caput  lupinuvi,  IV.  315. 
Carnal  knowledge  of  infants.  IV.  2 1 2-. 
Carrier,  adion  againft  him.  III.  164. 
Cart-bote.  II.  35, 

Cafe,  attion  on.  III.  52.  122.  IV.  435-. 
Cafe  referved  at  fiifi  prhis.  III.  378. 

Hated  out  of  chancer}-.  III.  453. 

Caftigatory  for  fcolds.  IV.  169. 

Caltration.  IV.  206. 

Cafu  ConfimiUj  writ  in.  III.  5r. 

provifo,  writ  of  entry  in.  11 1 . 1 8  3-. 

Cafual  ejeftor.  III.  202.  vii. 

Cattle,    malicious  killmg  or  maiming. 

IV.  243.  4. 
,  owner  anfwerable  for.  III.  153. 

211.  IV.  197. 
Caveat.  III.  98.  246. 
Gaufa    matrimonii  praelocutif  writ  of 

entry.  III.  183. 
Caufe,  challenge  for.  IV.  346. 
Caufes  of  demurrer.  IIP.  3i5.xxir. 
Centenarinu  I.  115. 
Ce)iiu7n-jirs,\I\.  315. 
Cfpi  corpus.  IH.  288.  XV.  xviii.  xix. 

Certi- 
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Cel-tlficate  for  tbfts.  III.  214. 

into  chancery.  III.  453. 

of  bankrupt.  II.  482. 

■ poor.  I.  364. 

,  trial  by.  Ill,  333. 

Certitrari  facias.  IV.  259.    262.  269. 

315- 
Celfavity   writ  of.  III.  232. 
■Cejpo  bonoru7n.  II.  473.  483. 
Ceffion  of  a  benefice.  I.  392. 
Ce^'uy  que  trujl.  II.  328. 

vie.  II.  125. 

uje.  II.  328. 

Chains,  hanging  in.  IV.  202. 
Challenge  of  jury.  III.  359.  IV.  346. 

to  fight.  IV.  149. 

Champerty.  IV.  134. 

Champions  in  trial  by  battel.  III.  339* 

•    iv. 

Chance.  IV.  26. 

Chancellor,  his  name  and  office.  II.  47. 

,  killing  him.  IV.  84. 

• ,  lord.  HI.  46. 

,  of  a  diocefe.  I.  383. 

•  the  dachy  of  Lancafter. 


III.  78. 


exchequer.  III.  44. 
univerfity,  his  court. 


III.  83. 
Chance-medley.  IV.  184. 
Chancery,  court  of.  III.  46.  IV.  429. 
Chapters.  I.  382. 
Charge  to  grand  jury,  IV.  300. 
Charitable  ufes.  II.  273.  376. 

,  commiffion  of.  III.  428* 

Charities,  cognizance  of.  III.  426. 

,  informations  for.  HI.  427. 

Charter.  II.  195'. 
♦Charter  of  the  king.  II.  346. 
Charter-governments   in  America.    I. 

loS. 
Charter-land.  II.  90. 
Chafe.  II.  38.  416.  IV.  408. 

,  hearts  of.  II.  38.  415. 

Chaftitv,  homicide  in  defence  of.  IV- 

181.' 
Chattels.  H.  38^ 

• ■—  perfonal.  11.  387, 

— —  real.  IL  386, 

Chaud-medley.  IV.  184. 


Cheat,  aflion  againft.  III.  164. 
Cheating.  IV.  157; 

at  play.  IV.  173. 

Chefter,  county  palatine  of.  I.  116. 

,  courts  of.  III.  78. 

Chevifaiice.  II.  474- 

Chechele,  archbiihop  yindicated.  IV« 

113. 
Chief  baron  of  the  exchequer.  III.  44. 

i juftices.  III.  40,  41. 

jufticiary  of  England.  III.  38.  IV. 


409. 


rents.  II.  42. 
tenants  in.  II.  60i 


Children,  their  d  ities.  I.  453. 
Chirograph.  II.  296. 

of  a  tine.  11.  xv. 

Chivalry,  court  of.  III.  68.  IV.  264. 

■■ ,  its  jurifdiftion.  IIL 

103.  IV.  264. 

,  guardian  in.  I.  462. 

tenure  in.  II.  62. 


Chofs  iri  adion.  II.  397. 
,  howaffis'ned.  II.  442. 

IV.-  434. 

•^-  poiTeffion.  II.  389. 

Chriftian  courts.  III.  64. 
Chriftianity,  offences  againft.  IV.  44. 
part  of  the  law  of  Eng- 
land. IV.  5Q. 
Church,  marriage  in.  I.  459. 

,  oifences  againft.  IV.  ^o. 

• ,  or  churchyard,  affrays  in.  IV, 


145. 


-  rate.  I.  395.  III.  9:; 
-,  repairs  of.  III.  92. 

-  wardens.  I,  394. 


Cinque  ports,  courts  of.  III.  79« 
Circuits.  III.  58.  IV.  415-  417. 
Circumftantial  evidence.  III.  371. 
Citation.  III.  100. 
Citizens  in  parliament  their  eleftors.. 

I.  173- 
City.  I.  114. 
Civil  corporations.  L  470, 

death.  II.  121. 

injuries.  III.  2. 

law.  I.  14,  19.  79»  81.   S3.  IV.- 

414,  415. 

*'  ^  *  Civil 
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Civil  law,  its  ftudy  forbidden.  I.  19. 

liberty.  I.  6.  125.  251. 

lift.  330.  IV.  433. 

ftate.  I.  396. 

fubjeftion.  IV.  28. 

Clarendon,  conllitutions  of.  IV.  415* 

Claufmn  f regit.  III.  209. 

Clearing  contempts  in  chancery.  III. 

445.  ^ 
Clementine  conllitutions.  1,82. 
Clergy.  I.  376. 
averfe  to  the  common  law.    I. 

19,  20. 
/benefit  of.  IV.  358.  406.  422. 

4i4- 

,  plea  of.  IV.  327. 

-,  prayer  of.  IV.  iv. 


Clergymen,  beating  them.  IV.  217. 
Clerical  habit  and  tonfure.  IV.  360. 
Clerico  admitiejido,  writ  de.  III.  413. 
Clerk  in  office.  I.  17. 

orders.  I.  388. 

of  the  market,  his  court.   IV. 

272. 
Clients.  III.  28. 
Clipping  the  coin.  IV.  90. 
Cioaths,  malicious  defbroying  of.   IV. 

244. 
Clofe,  breach  of.  III.  209. 

rolls.  II.  346. 

writs.  II.  346. 

Coal-mines,  fetting  fire  to.  IV.  244. 
Coat-armour.  II.  306.  III.  105. 
Code  of  Juftinian.  I.  Si. 

Theodohus.  I.  81. 

Codicil.  II.  500. 
Cognati.  II.  234. 
Cognizance,  claim  of.   III.   300.   IV. 

275- 
de  droit,  co7/ie  ceo,   &c. 

fine  fur.  II.  352. 
^ . ,  fantum,  iinefur. 

11'  353- 

— in  replevin.  III.  149. 

of  pleas.  II.  37. 

wrongs.  III.  86. 

Cognizee  of  a  fine.  II.  351. 

recognizance.  II.  341. 

Coo;nizor  of  a  fine.  11.  33O. 


E        X. 

Cognizor  of  a  recognizance.  II.  3'4i.- 

Cognovit  a^'toncm.  III.  304.  397. 

Coin,  falfifying,  iffc.  IV.  84.88.  90. 98. 
120. 

felonies  and  mifdemefnors  rela- 
ting to.  IV.  98. 
-rtreafons  relatingto.  IV.  84. 88. 90. 


Coinage,  inftruments  of  treafon  rela- 
tive to.  iV.  90. 

,  right  of.  I.  277. 

Coke,  fn-  Edward.  I.  72,  73. 

Collateral  confanguinity.  II.  204. 

defcent.  II.  220. 

■ ilfue.  IV.  3S9.  V. 

— warranty.  II.  301. 

Collatio  bvnonwi.  II.  517. 

Collation  to  a  benefice.  I.  391. 

Collative  advowfons.  II.  22. 

Collefting  the  goods  of  the  dcceafed. 
II.  510. 

Colleges.  I.  471. 
,  their  vifltor.  I.  482. 

Collegia  in  the  civil  law.  I.  469. 

Colligendinn  bona  defunBi,  letters  ad. 
II.  505- 

Colonies.  I.  106.  II.  7, 

Colour  in  pleading.  III.  309. 

Combinations.  IV.  159. 

Coinbiijlio  domoru7n.  IV.  366. 

Commenda.  I.  393.  IV.  107. 

Commerce,  king  the  arbiter  of.  I.  273. 

CommilTion  of  bankrupt.  II.  480. 

lunacy.  I.  305. 

the  peace.  I.  35 1. 

to  examine  witneiles.  III. 


43b.  449. 


take  anfwers  in  equity. 

III.  447. 
Commitment  of  bankrupt.  II.  481. 
perfons    accufed.    IV.- 

293. 
Committee  of  council.  I.  231. 

, —  parliament.  I.  182, 

lunatick.  I.  305. 

Common  appendant.  II.  33. 

. appurtenant.  II.  33. 

bail.  III.  287. 

. barretor.  IV.  133. 

. becaufe  of  vicinage.  II.  33. 

*  Commow 


I 


N 


Common  bench,  court  of.  III.  5  7- 

bench,    jullices    of,     killing 

them.  IV.  84. 

,   difturbance  of.   III.  237- 

, ,  eltatein.  II.  191.  399. 

farrier,  &c.  adionagainft.  III. 


164. 


form,  proof  of  willin.  II.  50S. 

in  grofs.  II.  54. 

informer.  III.  160. 

jury.  III.  358. 

law.  I.  63.  67.  IV.  404,  405'. 
— — ,  corporation  by.  I.  472. 

,  dower  by.  il.  132. 

^  guardian  by.  I.  461. 

nufance.  IV.  167. 

of  eftovers.  II.  35. 

pa/lure.  II.  32. 

pifcary.  II.  34. 

turbary.  II.  34. 


pleas,  ill.  40. 

pleas,  court  of,  fixed  at  Weft- 

minfter.  I.  22,  23.  IV.  417. 
— — 7-  prayer  book,  revealing  of.  IV. 


50. 


422. 


-  recovery.    III.   182.  193.  IV. 

-  right  of.  II.  32. 
-fans  nombre.  III.  239. 

-  fcold.  IV.  169. 

-  feal.  I.  175. 

-,  furcharge  of.  III.  237. 
.,  tenant  in,  of  lands,  tl.  191.  vi. 
chattels  perfonal. 
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Compafllng  the  death  of  the  king,  S-c. 

IV.  76. 
C(jmpenfatio.  III.  3c  J. 
Competent  AvitneiTes.  III.  370. 
Compofition  real  for  tithes.  II.  28. 

with  creditors.  II.  484. 

Compound  larceny.  IV.  24c. 
Compounding  felony.  IV.  133. 
other  profecutioiiS.  IV. 

Compulfion.  IV.  27. 

Compurgators.  111.  342,  343-  IV.  361. 

407. 
Concealment  from  the  crown.  IV.  429. 
of   baftard's    death.    IV. 

198.  352. 
Concejfit^  ^me  fur.   II.    353. 
Conclufion  of  deeds.  II.  304.  i.  iii.  xii. 

. ^   picas,  ill.   3Pq. 

Concord  in  a  tine.  II.  150.  xiv. 
Condition.  II.  293.  \\'n. 

,  breach  of.   II.  281. 

,  eftate  on.  II.  152. 

in  deed.  II.  I55- 

law.  II.  154?  IS?- 

of  abond.  II.  340.  xiii.  III. 


II.  399. 

vouchee.  II.  359.  xviii.  xix. 

ways.  II.  35. 

without  flint.  II.  34. 


Commonalty.  I.  40^. 
Commons,  houfe  of.  I.  ijS. 
Commonwealth,  offences  againil.  IV. 

12  7. 

Commorancy.  IV.  270. 

Comnune^n  iegevi,  writ  of  entry  ad.  III. 

183. 
Commnnion  of  goods.  II.  3. 
Commutation  of  penance.  IV.  Icj 

217.  27:;. 
Compad.  I.  45. 


Conditional  fees.  IL  no. 

pardon.  IV.  394. 

Confefs  and  avoid.  III.  309. 
ConfelTion  of  atricn.  III.  3^2.  397. 

of  indictment.  IV.  324. 

ConfeJJio,  bill  taken /.'o.  III.  444,  44;. 
Confinement  to  the  realm.  265. 
Confirmation  of  bifliops.  I.  578.  380. 

IV.  115- 

lands.  II.  325. 

Confiication.  I.  299.  IV.  37°- 
Confufion,  property  by.  II.  405. 
Conge  d\Jlire.  I.  379-  2S2,  iV.  414. 
Coniugal  rights,  reftitution  of.  111.94- 

! ,  fnbftraftion  of.  I  i  1 .  9  4; 

Conjuration.  IV.  60.  429. 
Conqueft,  Norman.  I.  199.  IV.  407, 
408. 

or  acquifition.  II.  48.  242. 

vidory.  I.  103.  107. 

Confangiiineus  frater.  II.  232. 
Confanguinity.  I.  434-  H- 202 


Ff 


Confan- 
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C'onfangulnity.  I.  4:55.  II.  202. 

,  table  of.  II.  20::;. 

Confcicnce,  courts  of.  III.  81.  IV.  4^4. 
Confecration  of  bifliops.  I.  3S0.  IV. 

15?. 
Cojifeqiiential  damages,  aftion  for.  III. 

115. 
Confervators  of  the  peace.  I.  550.  IV. 

406.  424. 
truce   and   fafe    coii- 

dufts.  IV.  69. 
Confideration  of  contrafls.  II.  443. 

■ — deeds,  II.  296.  ii.  iv. 

Confideratum  ejl  per  curiam.  III.  396. 
Conluiimi,  or  imparlance.  IV.  349. 
Coafnuili   cafu,  writ  of  entry  ///.  III. 

Confi|lory  court.  III.  64, 
Confort,  queen.  I.  219. 
Confpiracy.  IV.  136. 

,  aftion  of.  Ill,  126, 

Conftable.  1.  355.  IV.  289. 

• r-,  high,  I.  115. 

,  lord  high.  I,  35;,  IV.  265'. 

_, ^  his  court.  III.  6S. 

IV.  264. 
Conftrudionofdeeds  and  wills.  II,  379. 

. ilatutes.  I.  87. 

Conflruftive  treafon.  IV.  75-  85. 
Confuctudinihus  et  fcrvit'thy  writ^^.  III. 

'       2^-!. 

Confultatjon,  writ  of.  III.  it 4. 
Confmnmate,  tenant  by  curtefy.  II.  128. 
Contempt  againil  the  king.  IV.  121. 

• in  courts  of  equity.  III.  443. 

■ law.  IV.  2S0. 

Contentious  Jurifdiclion.  Ill,  66. 
Covfcjlatio  I'ith.  III.  297. 
Contingent  legacy.  II.  513. 

remainder,  II.  169. 

., , ^    truflees   to  fup- 

port.  II.  171.  V. 
■ ufes,  II,  334, 


Continual  claim.  II.  316.  III.  175:. 
Continuances.    III.    3j6.  iv.  xi.    xxil, 

XXIV.  XXV. 

Conitnuando  in  trefpafs,  IIL  21 2. 
(i;ontracl,  II.  442. 


Contraft,  aftion  on.  III.  117, 

. ,  exprefs.  III.  153. 

,  implied.  III.  158, 

of  marriage.  I.  439. 

,  fuit  for.  III.  93. 

,  original,  between  king  and 


people.  I.  223 

fimple.  II.  46^. 

fpecial.  II.  465. 


Contrafiu,  action  f. v.  III.  117. 
Convention  of  eftates.  I.  151,  152. 

. — I ..^ ^ —  parliaments,  I,  152. 

Conventional  eftates  for  life,  II.  120. 
Converfion,  III.  152. 
Conveyances.  II.  9,  293.  309,  IV, 423. 
Convidion,  IV,  355, 

fummary.  IV,  277, 

Convocation.  I.  279. 

, ^  court  of  bifliops    in.  III. 

67. 
Coparceners.  II.   187. 
Copper  coin,  counterfeiting.  IV.  100. 
Copy  of  indidment.  IV.  3 4 J. 

■r-. record  of  indi&nent.  III.  126. 

Copyhold.  II.  95-  t47-  IV.  432. 

. —  for  life.  II.  97, 

not  liable  to  elegit.  lU.  419. 

of  frank  tenure.  II.  loc.  1 49. 

.  inheritance.  II;  97. 

Copyrights.  II.  407. 
Corn  rents.  II.  322. 
Cornage,  tenure  by.  II.  74. 
Corody.  I.  283.  II.  40. 
Coronation  oath,  antient,  I.  236. 

. ,  modern,  I,  235. 

Cororiatore  eiigendo,  writ  de.  I,  347. 

exonerando.  writ  de.  I.  348» 

Coroner.  I.  346.  IV.  289.  406. 

,  his  court.  IV.  271. 

Corporate  counties.  I.  119, 

— name,  I,  474. 

Corporation,  I.  467.  II,  430, 

a6l,  IV,  57-  432. 

,  courts  of.  III.  80. 

,  its  dilfolution,  I,  484. 

duties,  I,  479, 

-  incidents  and  powers. 


1.477. 


CorpQ" 
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■Corporation,  its  lands,  if  difTolved.  II. 

256. 
■  ,  privileges  and  difabi- 

lities.  I.  475. 
Corporeal  hereditaments,  II.  i  7- 
Corpfe,  dealing  of.  II.  429.  IV.  236. 
Corpus  juris  canonic  a.  I.  82. 
Corpus  juris  civilis.  I.  81. 
Correction,  houfe  of.  IV.  570. 

. of  a-)prentices.  I.  428. 

Children.    I.    452,    45;^. 


E 


X. 


IV.  182. 

fcliokrs.  I.  459.  IV.  182. 

fervants.  I.  42S.  IV.  182. 

wife.  I.  444. 

Corruption  of  blood.  II.  251.  IV.  381. 

406.  431.  433. 
Corfeprefent.  II.  425. 
Corfned,  trial  by.  IV.  3-39.  407. 
Ccfinage,  writ  of.  III.  186. 
Colls.  li.  439.  III.  399.  xii.  xxvi. 

—  in  equity.  III.  451. 

,  no  more  than  damages.  III.  400. 

— ■ —  on  not  going  to  trial.  III.  357. 
Cottages.  IV.  168. 
Covenant.  III.  155. 

in  a  deed.  II.  304.  viii.  x. 

real.  III.  156. 

to  ftand  feifed  to  ufes.  11. 

:5;8. 

writ  of.  II.  350.  xiv.  III. 


■r-6. 

Covert  baron.  I.  442. 
Coverture.  1.  442. 
Councils  of  the  king.  I.  227. 
Counfel.  III.  26, 

,  aftion  againft.  III.  164. 

,  for  prlfoners.  IV.  349. 

,  king's.  III.  27. 

,  when  filcnced.  III.  29. 

Count.  I.  115.  398. 

in  declaration.  III.  293.  295. 

Counter&iting  the  king's  coin.  IV.  84. 

88. 
—  feals.  IV.  83. 

89. 
Counterpart.  II.  296. 
Country,  trial  by  the.  III.  349.  IV. 

342. 


County.  I.  116.  IV.  404. 

court.  I.  377,  III.  35.  IV.  404. 

407.  409.  413.  41  J.  417.  434. 

of  Middlefex.  III.  82. 


palatine.  I.  116.  IV.  424. 


Court.  I.  267.  III.  23.  IV.  2J>.  407. 

baron.  II.  91.  III.  33.  IV.  404. 

chriftian.  III.  64. 

hand. III.  323. 

— ■ — leet.  IV.   270.  404.  4T  7.  X 

— martial.  I.  4x5:.  * 

,  power  to  erect.  I.  267.  ilJ.  24. 

Courts,  profits  of.  I.  2.'^9. 
Craven.  III.  340.  IV.  342. 
Credible  witnefs.  III.  370. 
Crimes.  IV.  i.  125:. 
Criminal  converfation.  III.  139. 
■  —  law.  IV.  2. 

Crofs-bill.  III.  44S. 

cairfes.  III.  451. 

.remainder.  III.  381, 

,  fign  of,  in  deeds.  II.  305. 

Crown,  defcent  of  the.  I.  191.  IV.  406. 

office.  IV.  262.  504. 

~ pleas  of  the.  IV.  2. 

Cucking-flool.  IV.  169. 

Cut  a7ne  divortium,  writ  of.  HI.  1S3. 

Cut  171  vita,  v/rit  of.  III.  183. 

<7/^/./'riMV.  333. 

Curate.  I.  39 q. 

his  falary.  III.  90. 

Curator  of  infants,  b-c.  I.  460. 

Curatores  viaruin.  J.  358. 

Curfeu.  IV.  412,  413. 

Curia  litas.  II.  126.. 

Curfmg.  IV.  59. 

Curtefy,  tenant  by.  IL  I2''n 

Cuiliod.j' of  idiots  aaid  lunatics.  I.  303  = 

HI.  427. 
temporalities.   I.    282.  IV.  . 

41  4,' 
Cuftom.  Jl.  263.  422. 

. a {fu ranees  by.  II.  565. 

dower  by.  II.  132. 

—  general.  I.  68.  73. 

,  heriot.  II.  422. 

of  London,  how  tried.  III.  334. 

■,  particular.  I.  74. 

,  how  allowed.  I.  78. 

F  f  4  Cuftom 


Caflom  particular,  wlien  l^gal.  1.  76. 
CafLoniary  freehold.  II.  100.  149. 

tenant.   II.  147. 

Cuiloms  onmerchaiidlze.  I.  ^i:^. 
Cupcs  ritu.orum.  1.  349.  iV.  269. 
Cutpurfea.  iV.  241. 


D. 


Pamaj^e  to  things  perfonal.  III.   152. 

Damage  feafant.  III.  6. 

Damages,  il.  438. 

Dcine-lfge.  I.  55.  IV.  405:. 

Darrein  pre fcntjucnty  alTife  of.  III.  243. 

Date  of  a  deed.  II.  304,  i.iii.  xli.  xiii. 

Day  in  bank-  III.  2  77- 

.  court.  III.  316. 

—  of  grace.  III.  27S. 

Dc  bens  elTe.  383. 

De  la  plus  belle,  dower.  II.  132. 

Deacon.  I.  3S8. 

Dead  man's  part.  II.  518. 

Deadly  feud.  IV.  243. 

Deaf,  dumb,    and    blind.    I.    304.    IL 

497- 
Dean  and  chapter.  I.  382. 
Dean,  rural.  I.  38^. 
Deanty,  rural.  I.  iii. 
Death,  appeal  of.  IV.  310. 
— — ,  civil.  I.  132. 

. ,  judgment  of.  IV.  iv. 

Jjebet  et  detinet,  adion  in.  III.  155. 
Debt.  II.  464.  III.  153. 

,  a6:-ion  of.  III.  15:4.  xiii. 

> ,    on   amercement.   III. 


159. 


INDEX. 

Deceit,    a£lion  on  the  cafe,  in  natur^ 

of.  III.  166. 

Decennary.  I.  114.  IV.  249. 

Deception  of  the  king  in  his  grants.  I. 
246, 

Decifive  oath.  III.  342. 

Declaration.  HI.  293.  vii.  x.  xxi. 

Declaratory  pai't  of  a  law.  I.  54. 

ilatute.  I.  86. 

Declinatory  plea.  IV.  327.  359. 

Decree  in  equity.  III.  45 1 . 

Decretals.  I.  82. 

Decretitm  Gratiani.  I.  82. 

Dedhuns  pQtejiatem.  II.  351.  III.    447. 

Deed.  II.  395. 

Deed  poll.  II.  296. 

Deeds,  Healing  of.  IV.  234. 

Deer-itcaling.  iV.  235. 

. in  difguife.  IV.  144. 

Default,    judguient   by.  III.  296.  395'. 

Defeazaoce,  deed  of.    II.  227.  342. 

Dejetlum,  challenge /'or/^'.^fr.  III.  362. 
IV.  346. 

Defence.   II.  xviii.  III.  296.  iii.  v.  x, 
xxii. 

Defendant.  III.  I'j. 

Defcnfive  allegation.  III.  100. 

Deforcement.  Iii.  172. 

Deforciant.  II.   ^50.  xv.  xvi.  III.    I  74. 

Definitive  fentence.  III.  loi. 

Degradation  of  peers.  I.  403. 

Degrees,  conferred  by  the  archbifliop. 
L381. 

in  writs  of  entry.  III.  181. 

. of  confanguinity.  II.  2c6. 

. ,  liow  reck- 
oned, li.  206,  207.  224. 
of  guilt.  IV.  34. 


159.  42T. 


by.  law.  III.  T59. 
judgment.  III.   158, 

penal     ftatutes.    III. 


— ,  information  of.  III.  2')r. 
.,  public.  325.  IV.  434. 


Debtee  executor.  III.  18. 

Debtor,  refufing  to  difcover  his  cfFe6ts. 

IV.  156. 
Debts,  priority  of.  TI.  511. 
Deceit,  atlLiou  of.  III.  165, 


Dehr.rs,  matter.  III.  387.  IV.    3S3. 
Delay  of  the  law.  III.  423. 
Delegates,  court  of.  HI.  66.  69. 
., ■- ,   in   academical  cau- 

fes.  III.  85. 
DsliflufM,     chaWeTige  propter.  III.  363. 

iV.  346. 
Delivery  of  a  deed.  II.  :c6.iii.xii  xiii. 
Demand  of  lands.  II.  xviii. 
Demandant  and  tenant.  11.  xviii. 

Demefne 


N 


D 


X. 


Demefne  lands.  II.  90. 
Demdnes  of  the  crown.  I.  286. 
Demi-mark,  tender  of.    III.  v, 
Demife  of  the  crown.  I.  188.  249. 
Demi-vills.  I.  114. 
Democracy.  I.  49. 
Demurrer.  III.  ^14.  xxiU. 

book.  III.  ;?i7- 

in  etjuity.  Ill-  446. 

to  evidence.  III.  37;?. 

indictment.  IV.  327. 

Denial  of  rent.  III.  170. 
Denizen.  I.  374.  II.  249. 
Deodand.  I.  coo. 
Departure  in  pleading.  III.  qio. 
Dcpopulatio  agronnn.  iV.  366. 
Depofitions.  III.  385. 

— in  chancery.  III.  449. 

ecclefiaftical  courts.    III. 

100. 
Deprivation.  I.  593. 
Derelift  lands.  II.  261. 
Dereliclion  of  property.  II.  0. 
Derivative  conveyances.  II.  324. 
DeJ'cendor,  writ   o{  jormidon    in.  III. 

192. 
Defcent  of  lands.   II.    201.   IV.   406. 

414. 

the  crown.  I.  19?.  IV.  406. 
,  collateral.     1. 


194. 


,  rules  of.  II. 

,  table  of.  II.  240. 

Defertion.  IV.  loi. 


lineal.  I.  193. 


Detainer,  forcible.  III.  179.  IV.  147. 

,  unlawful.  III.  I  JO. 

Determinable  freehold.  II.  121. 

Determination  of  will.  II.  146. 

Detinue,    ,  ilion  pf.  III.  151. 

Devartation.  II.  508. 

Devife.  II.  373.  IV.  423, 

Devifec,  liable  to  debts  of  devifor.  II. 

378. 
Die,  et  fnie.  III.  316.  399, 
Diet,  excefs  in.  IV.  171. 
Diets.  I.  147. 
Digeds.  I.  81. 
Dignity  of  the  king.  I.  241. 


Dignities.  II.  37. 
Dilai)idations.   III.  95. 
Dilatory  pleas.  111.  301. 

giminilhing  the  coin.  IV.  90. 
iminution  of  record.  IV.  383. 
Diocefe.  I.  no. 
Direft  prerogatives.  I.  239. 
Direftory  part  of  a  law.  I.  SS' 
Difabilities.  IV.  370. 
.    Difjbility,  plea  to.  III.  301. 

Dii'abling  a  man's   limbs  or  members. 

IV.  205,  6,  7. 
llatutes  of  leafes.  II.  320. 

IV.  425. 
Difclaimer  of  tenure.  II.  275'. 
Difcontinuance  of  ai^Hon.  III.  296. 

eftate.  III.  171. 

Difcovery  by  bankrupt.  II.  483. 

'  of  accomplices,  IV.  325. 

. —  on  oath.  ill.  382.  437. 

Disfiguring.  IV.  207. 

Difguife.  iV.  144. 

Difm ember ing,  puniHimentby.  IV.  3  70. 

Difmiffion  of  bill  in  equity.  III.  451. 

Diforderly  hbufes.  IV.  168. 

^  perfons.  IV.  i  70. 

Diiparagement.  II.  70. 
Difpenfationfrom  the  king.  II.  70. 

pope.  IV.  114.- 

Difpeniing  power  of  the  king.  1.   142. 

185.  o/\z.  IV.  429.  43^. 
Difpoffedlon.  III.  167.  198. 
Diilettion of  murderers.  IV.  202.  370. 

iv. 
Difleifm.  II.  169.  195. 
at  the    party's  elefiion.   III. 

170,  171. 
,  warranty  commencing  by.  II. 


302. 

,  writ  of  entry,  ///r.  III.  183, 

Difli-nters,  proteflant.  IV.  53. 
Diflblation  of  parliament.  I.  187. 
Dillrefs.  ill.  6,  7. 

exceffive.  III.   12. 

illegal,  for  crown  debts.  IV. 


416. 


-  infinite.  III.  231.  280.  IV.  313. 
-,  fale  of.  III.  14. 
-,  fecond.  III.  1 2. 

Diflribution 
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Kifh'i'outlon  of  Inteflate's  effeds.  II. 

515-  IV.  401.  417.  4^52. 
Dijirl/igas  in  chancery.  III.  445. 

^ — ~  detinue.  III.  413. 

■^ jteratores.  III.  ^54. 

to  compel  appearance.   III. 


D        E        X. 

Dower,  de  la  plus  belle.  II.  'I32» 
ex  fljJ^S7tfu patris.  11.  133. 


2?0.  XIV. 

Dirturbance.  III.  236. 

of  common.  III.  237. 

franchifes.  III.  236. 

patronage.  III.  242. 

tenure.  III.  242. 

■ ' —  wr.ys.  III.  241. 

Difturber.  II.  27?. 
J)iv'erfity  of  perfon,  plea  of.  IV.  389. 
-Dividend  of  bankrupts eiFe*^.  II.  487, 
Divine  law.  I.  42. 

right  of  kings.  I.  191.  IV.  429. 

tithes.  II.  25. 

fervicc,  tenure  by.  II.  102. 


l)ivorce.  I.  440.  III.  94. 
Do,   Jit  des.  II.  444. 

.■ facias.  II.  445. 

Docket  of  judgment.  II.  511. 
Dodlrines  illcgul,  aflerting  or  publifli- 

ing.  I.  160.  208.  217.  IV.  91.  116. 

123. 
Dogs,  carrying.  IV.  123. 
Dogs,  ire.  owner  anfwerable  for.  HI. 

Domebook  of  Alfred.  I.  64.  IV.  404. 

Domcfday-book.  II.  49.  99.  III.  331. 

Dominion.  11.  i. 

Doi7i:t,.i  naturae,  animals.  II.  390. 

Donatio  mortis  caicfa.  II.  514. 

Doaative  advewfons,  II.  23. 

Done, grant,  et  render,  hnefur.  II.  353. 

Denis,  flatut^fi'^'.  112* 

Double  fine.  II.  355. 

plea.  III.  308. 

voucher.  II.  T  7. 

Dowager,  princefs.  IV.  8r. 

^,  queen.  I.  224.  IV.  81. 

Dower.  II.  122.  IV.  41  7- 

ad  ojlijwi  ecclefiae,  II.  132. 

—  affignment  of.  II.  155. 

bar  of.  II.  136, 

by  common  law.  II.  132. 

cuftom.  II.  132. 


183. 


-,  ,unde  nihil  haht,  writ  of.  III. 


—,  writ  of  right  of.  III.  183.  194. 
Draught  for  money.  II.  467. 
Drawbacks.  I.  315. 
Drawing  to  the  gallows.  IV.  92.  370. 
Droit  droit.  II.  199. 
Druids,  their  cuiloms.  I.  63.  IV.  401. 
Drunkennels.  IV.  25.  64. 
Duchy  court  of  Lancafter.  III.  78. 
Ducking-flool.  IV.  169.  370. 
Duel.  IV.  145.  185.  189. 
Dues,    ecclefiaftical,    non-payment  of. 

111.  89. 
Dukes.  I.  397.  408. 
Dum  fuit  intra  aetatem,  writ  of.  III. 

^^3.  .  .      . 

— nott  compos  mentis,  writ  or. 

III.  183. 

Duodecima  mantis.  III.  343. 

Duplex  querela.  III.  247. 

Duplicatio.  III.  310. 

Duplicity  in  pleading.  III.  30S.   3 it. 

Durante  ahfentia,  adminiftration.  II. 

503. 
■^ minor e  aetate,  adminiftration, 

II.  503. 
Durefs.  II.  292. 

of  imprifonment.  I.  131.  136, 

perminas.  I.  131.  IV.  30. 

Durham,  county  palatine  of.  I.  116. 

J  courts  of.  III.  78. 

Duties  of  perfons.  I.  123. 

,  the  king.  I.  233. 

Dwell  in  g-houfe.  IV.  224- 


Earldonnen,  I.  398. 

Ear,  lofs  of.  IV.  146.  160.  206,  207. 

245,  246.  270. 
Earl.  I.  116.  398. 
Earl  marfhal,  his  court.  III.  68.  IV. 

264. 
Earneft.  II.  447. 
Eat  fine  die.  316.    399. 
Eaves-droppers.  IV.  169. 

Ec  cle- 
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Ecclefialllcal  corporations.  I.  470. 

courts.  III.  61, 

,  their  cognizance. 

III.  87.  IV.  418. 
,    when   feparatcd 

from  the  civil.  III.  62.  IV.  408.  414. 
Education  of  children.  I.  450. 
Edgar,  king,  his  laws.  I.  66.  IV.  405. 
Edward  the  Confeffor,  his  laws.  I.  66. 

iV.  405.  413. 
Egyptians.  IV.  165. 
EjeHiofie  finnaey  writ  of.  III.  199. 
Ejeftment,  adiion  of.  III.  199.  vii.  IV. 

4.^4- 
Election   of  bifliops.    I.  37.  IV.  115. 
414. 

magillrates.  I.   340.  IV. 


406.  420. 
170.  176. 


-members  of  parliament.'!.         423 


Scots  peers.  I.  16S.  IV. 
1 16. 

Eleftive  monarchy.  I.  192.  IV.  406. 

Eleemofynary  corporations.  I.  471. 

£  legit,  eft  ate  by.  II.  161. 

,  writ  of.  III.  418.  IV.  419. 

Elifors.  III.  355. 

Eloignment.  111.  129.  148. 

Elopement.  T.  442. 

Ely,  courts  of.  III.  7S. 

— — ,  ifle  of.  I.  118. 

Embargo.  I.  270. 

Embaljadors.  1.  2$^- 

• ,  killing  them.  IV.  85. 

,  violation  of  their, privi- 
leges. IV.  70.  434. 

Emblements.  II.  122.  145.  403. 

Embowelling  alive.  IV.  92.  370. 

Embracery.  IV.   r40. 

Emperor,  his  authority.  I.  242. 

Etuphyteujis.  III.  232. 

Enabling  flatute  of  leafes.  II.  319. 

Enclofure,  difleifin  by.  III.  170. 

Endowment  of  vicarages.  I.  387. 

widows.  II.  135. 

Enemies.  L  257.  IV.  83. 

goods.  II.  401. 

England.  I.  iro. 

Em^lefchirie.  IV.  195. 


E        X. 

Engliili  law,  proceedings  in.  III.  322. 

IV.  434- 
Engroffing.  IV.  15S. 
EnUvger  I'ejlatc,  II.  324. 
Enlarging  llatute.  I.  87. 
Enquiry,  writ  of.  III.  398. 
Enfiiuit.  11.  169. 
Entails.  II.  112.  IV.  ^20.  434. 
Entries,  books  of.  III.  272. 
Entry.  III.  5.  I7>1« 

forcible.  III.  179.  IV.  147. 

on  lands.  IT.  312. 

tolled  by  defcent.  III.  17^,  177, 

writ  of.  III.  \'c-o.  II.  xvii. 

Equity.  I.  6r.  91.  III.  49.  429. 
and   law,  courts  of,  how  di- 

flinguiflied.  iil    &^2i).  436.  IV.  435. 
courts,  hlilory  of.  III.  49.  IV. 


-^,  praftice  of.  III.  442. 


ofredemption.il.  159. 
—  ftatutes.  HI.   431. 
•  refer ved.  III.  4 53. 
■  fide  of  the  chancery.  III.  49. 
exchequer.  111.  44. 


Eriach.  IV.  309. 

Error,  coits  in.  III.  399.  410. 

,  writ  of.  III.  405.  xxi.  IV.  384. 

where  profecuted.  III. 

410,  411.  IV.  384. 
Efcape.  III.  290.  415.  IV.  130. 

,  aftion  for.  111.  163. 

,  afiifting  in.  IV.  131. 

Efchcat.  I.  302.  II.  II.  72.  89.  244. 

IV.  406.  411, 

,  writ  of.  III.  194. 

Efcrow.  II.  307. 
Efcuage.  II.  74.  IV.  41  >. 
Efplees.  II.  xviii.  111.  iii. 
Efqoire.  1.  405. 
Elibign.  III.  278. 

day  of  the  term.  III.  278. 

Eflate  in  lands.  II.  103. 
Eftates  of  the  kingdom.  I.  156. 
Eftoppel.  II.  295.  30S, 
Ellaveriis  hahendis,  writ  de.  I.  441. 
Eftovers  of  a  wife.  I.  441. 

r common  of.  II.  35. 

Eflrays.  I.  297.  II.  14. 

Eflreat 
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Eftreat  of  recognizance,  &c.  I.  250. 
Ellrepement,  writ  of.  III.  225. 
Evidence.  III.  367.  IV.  350. 
£x  officio  informations.  IV.  304. 
Ex  pojl  faBo  laws.  I.  46. 
Examination  in  chancery.  III.  449. 

of  bankrupt.  II.  481. 

prifoners.  IV.  293. 

witnefles.  III.  372. 

-,  trial  by.  III.  331. 


D 


X. 


Except 20.  III.  310. 
Exceptions,  bill  of.  III.  372. 

to  anfwer  in  chancery.  HI. 

448. 
Exchange,  bill  of.  II.  466. 

deed  of.  II.  224. 

of  ffoods  and  chattels.  II. 


446. 


lands.  II.   322. 


Exchequer  chamber,  court  of.  III.  55, 

— ,  court  of.  III.  43- 

,  receipt  of.  III.  44. 

Excife.  I.  318. 

• •,  hereditary.  I.  288. 

,  offences  againft,  how  tried.  IV. 

278. 
Exclufion  bill.  I.  210. 
Excommunication.  III.  101. 
£xco7nviu?iicato  ciipioidoy  writ  de.  III. 

102. 

deliherandoy   writ   de. 

III.  102. 
Excufable  homicide.  IV.  182. 
Executed  contract.  II.  443. 

eflate.  II.  163. 

fine.  II.  353. 

remainder.  II.  168. 

Execution,  civil.  III.  412.  xxvi. 

• ,  criminal.  IV.  396. 

,  award  of.  IV.  xi. 

,  plea  in  bar  of.  IV. 


589. 


396. 


-,    receipt  of.    IV. 

',  rule  for.  IV.  397. 
-,      varying    from 


judgment.  IV.  179.  397. 
,  warrant  of.  IV. 


Execution,  criminal,  writ  of.  IV.  395, 


of  devifes.  II.  379. 
ufes.  II.    333. 


397-  VI. 


,  procefs  of.  III.  279.  412. 

Executive  power.  I.  190. 
Executor,  il.  505. 

de  [on  tort.  II.  507. 

T of  executor.  II.  506. 

his  own  wrong.  II.  507. 

Executory  contraft.  II.  443. 

devife.  II.  173.  334. 

• eftate.  II.  163. 

remainder.  II.  169. 

Exemplification.  II.  xvii. 
Exemption  from  tithes.  II.  20. 
Exigent,  writ  of.  III.  283.  IV.  314. 
Ex'tgifaciasy  writ  of.  III.  283. xvi.  IV. 

314. 
Exile.  I.  137.  IV.  370. 
Expeftancy,  eftates  in.  II.  163. 
Expences  of  profecution.  II.  355. 
witnefles.    III.     369.    IV. 

Exportation  of  wool.   &c.   IV.  154. 

421. 
Exprefs  condition.  II.  154. 

contracl.  II.  443.  III.  153. 

. —  malice.  IV^  199. 

-warranty.  II.  301. 

Extendi  facias.  III.  420.  ' 
Extent,  writ  of.  III.  240. 
Extinguilhment  of  eftates.  II.  425. 
Extortion.  IV.  141. 
Extraparochial  places.  113. 

tithes.  I.  284. 

Extravagants.  I.  82. 

Eye,  putting  out.  IV.  206,  207. 

Eyre,  chief  juflice  in.  Ill-  72. 

— ,  juftices  in.  III.  57-  IV.  415,  416. 

, _,  killing  them.  IV.  84. 


F. 


Facto  ut.des.  II.  445:. 

facias.  II.  444. 

FaEio,  king  de.  I.  204.  370.  IV.  77. 
Faftor.  I.  427. 

Faftor- 
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Fuftorfliip,  cognizable  In   equity.  III. 

437. 
Fair.  I.  274.  III.  218. 
Falfe  imprifomnent.  III.  127.  IV.  218. 

,  ^ftionof.  III.  138. 

judgment,  writ  of.  III.  34.  405. 

news.  IV.  149. 

return,  aftion  for.  III.  rii.  163. 

verdidr.  III.  402.  IV.  140. 

weights  and  meafures.  IV.  157. 

Falfi,  crimen.  IV.  88.  134.  156.  245. 
Falfifying  attainder.  IV.  383. 

coin.  IV.  84.88,  89.  98. 

judgment.  IV.  383. 

Fame,  good  or  ill.  IV.  253. 
Farm.  II.  318. 

Favour,  challenge  to.  III.  363, 
Fealty.  I.  367. 

,  oath  of.  II.  45.  53.  86. 

Fear,  putting  in.  IV.  242. 
Fee.  II.  45.  104.  106. 

—  after  a  fee.  II.  334. 
— ,  eccleliaftical.  III.  90. 

—  farm  rent.  II.  43. 

—  fimple.  II.  104.  i.  vit 

—  tail.  II.  122.  vi. 
Fees  to  counfel.  III.  28. 
Feigned  iflue.  III.  452. 
Felo  defe.  II.  499.  IV.  189. 
Felon.  II.  499. 
Felonious  homicide.  IV.  188. 
Felony.  II.  284.  IV.  94. 

,  appeal  of.  IV.   310. 

,  compounding  of.  IV.  T33. 


-,  mifprifion    of.     IV.   98.    216. 


222. 


Feme-covert.  I.  442.  II.  292.  497. 
Feodal  aftions.  III.  11 7- 

tenures.  II.  44.  425.  431. 

—  among  the  Saxons.  IV. 


406. 


when  received  m  En- 


gland. II.  48.  IV.  406.  411. 
Feoffment.  II.  310.  i. 
Feorm.  II.  318. 

Ferae  tiaturcie,  animals.  H.  39O. 
Fetters.  IV.  297.  %ll. 
Feud.  II.  45. 


Feudatory. II.  J3. 

Feudttm  a7it'iquum.  If.  2I2.22I» 

aperttivi.  II.  245. 

honorariimi.  II.  56.  21  J. 

impnpr'ium.  II.  5:8. 

individuum.  II.  215. 

tnaternum.  II.  212.  243. 

novum.  II.  221. 

.    held    ut  antiquum.    II. 

212.  221. 

-paternuni.  II.  243. 

propr'mm.  II.  58. 

Fiftion  in  law.  III.  43.  107.    ' 
Fiftitious  plaintiff.  IV.  134. 
F'tdei-commijfum.W.  327. 
Fidejuffors.  III.  108.  291. 
Fief.  II.  45. 

d'haubert.ll.  62. 

Fieri  facias y  writ  of.  III.  417.  xxvii. 

feci.  III.  xxvii. 

Fifteenths.  I.  308. 
Filial  portion.  II.  519. 
Final  decree.  III.  452. 

■ judgment.  III.   39?. 

Finding  of  indiftments.  IV.  ^01, 

things  perfonal.  II.  9.  ^ 

Fine  for  alienation,  il.  71.  89. 

endowments.  II.  135. 

mifdemefnors.  IV.  370,  371. 


—  in  copyhold.  II.  98. 

—  of  lands.  11.    118.   348.  III.  156. 
IV.  419.  422. 

executed.  II.  353. 

— -fur  done, grant,  et  render.  II.  353. 
cognizance  dc  droit,  corns  ceo* 


ire.  II.  352.  xiv. 


tantum.      IL 


353- 


conceffit.  II.  35; 


Fines  and  forfeitures,  when  grantable. 

III.  259.  IV.  372. 
Finger,  difabllng.  IV.  206. 
Fire,  negligence  of.   I.  431.  IV.    222. 
Fire-bote.  II.  35. 
Fire-ordeal.  IV.  336. 
Fire-works.  IV.  t68. 
Firll-fruits.  I.  284.  II.  67.  IV.  106. 
Fifh_^  royal.  I.  290. 

FiHi, 


I        N 

Fiih,    flealiiig  in  difgulfe.     IV.    144. 

-,   or  attempting  to  fteal. 


D 


X. 


IV.  3.:; 5. 
Fiihery,  coinmon  of.  II.  34. 

,  free.  II.  ^q.  41 7.  IV.  41 7. 


~,  feveral.  II.  39. 


Fifhpond,  deftroying.  IV.  244. 

Fitzherbert.  I.  72.  ill.  183. 

Fleets.  I.  262.  IV.  412. 

Fleta.  I.  72.  IV.  320. 

Flight.  IV.  380. 

Flotfam.  I.  292.  III.  106. 

Foenus  7icmticum.  II.  459. 

Folk  land.  II.  91,  92. 

Foot  of  a  fine.  II.  351.  xv. 

Force,  injuries  with  and  without.  III. 

118. 
,  when  repellable  by  death.  IV. 

iSt. 
Forcible  abduction  and  marriage.   IV. 

20S. 
■ entrv  and  detainer.  III.  i  79- 

IV.  147.       '     , 
Foreclofiire.  II.  159. 
Foreign  bill  of  exchange.  II.  467. 
coin,  forging  it.  IV.  89.  99. 


120. 


dominions.  I.  109. 


—  prince,  penfion  from.  IV.  122. 

—  fervice.  IV.  too. 


Foreft.  I.  289.  II.  14.  38.  414. 

courts.  III.  7T. 

laws.  II.  416.  III.  73-  IV.  40S. 

413,  4x4.  416.  425-4.^o- 
Forejla  carta  de.  IV.  416.  418. 
Foreflaller,  dilfeifin  by.  II.  170. 
Foreftalling.  IV.  15S. 
Foretooth,  ftriking  out.  IV.  206. 
Forfeiture.  I.  299.  II.  153.  267. 
for  crimes.  IV.   370.    374, 

416,  417. 

of  copyholds.  II.  284. 

goods   and  chattels.    II. 

420.  IV.  379. 

lands.    II.    267.   IV.   374- 


Forgery.  IV.  24J. 

Forgivenefi  by  the  profecutor.  IV.  357. 

Fonua  pauperis.  III.  400. 


Formedon,  writ  of.  III.  191. 
Forms  of  law,  unalterable.  1,  142. 
Fornication.  W .  64. 
Forts  and  callles.  I.  263. 
Fortune-tellers.  iV.   61. 
Forty  days  court.  III.  71. 
Founder  of  a  corporation.  I.  480. 
Foundling  hofpitals.  I.  132. 
Franciiife.  II.  37. 

— ,  allowance  of.  III.  263. 

,  diflurbance  of.  III.  236^ 

royal.  I.  302. 

Frankalmoign.  II.  loi. 
Franked  letters.  322. 
Frankmarriage.  II.  115. 
Frankpledge.  I.  113.  IV.  246. 

,  view  of.  IV.  270. 

Frank  tenement.  II.  104. 

tenure.  II.  71. 

Frattr  confangiihieus.  II.  232. 

'uteriniis.  II.  232. 

Fraud,  civil,   where  cognizable.    III. 

431-  437.  439- 

,  criminal.  IV.  158. 

Frauds  and  perjuries,    flatute  of.   III. 

157.  IV.  432. 
Fraudulent  dcvifes.  II.  378. 
Frank-fcrvie.  II.  80. 
Free-bench.  II.  122. 

filhery.  II.  39.  41  7. 

leryiccs.  II.  60. 

focage.  II.  79. 

warren.   II.  38.  417.  IV.  408. 

Freehold.  II.  104. 

leafes.  II.  120.  318. 

Frefh  fiiit.  I.  297. 

Fruit,   ftealing  of.  IV.  233. 

Full  age.  I.  463. 

Funuige.  I.  323. 

Funds,  public.  I.  328. 

Funeral  expences.  II.  508. 

Fi/rcmdi,  animus.  IV.  230.  232. 

Futuro,  freehold /?;.  II.  144.  165- 


Gage.  in.  280.  iv. 

. ,  eftates  in.  II.  157. 

Game.  II.  14.  403.  410,  IV.  40S. 

Game, 


N 
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Game,  deftroying  of.  IV.  i  74. 

,  laws.  IV.  174.409. 

,  felling  of.  IV.  175. 

Gaining.  IV.  171. 
Gaming-houfes.  IV.  168.  171. 
Goal- delivery.  IV.  267.  iii. 
Goalers.  I.  346.  IV.  297. 

,    compelling  prilbners  to  be 

approvers,  &c.  IV.   129. 
Gardens,  robbing  of.   233. 
Garter,  knight  of.  I.  404. 
Gavelkind.  I.  74.  II.  84.  IV.  401.406. 
General  demurrer.  III.  315. 

fund.  I.  328. 

iflhe.  III.  305.  IV.  332. 

legacy. II.  512. 

occupancy.  II.  258.^ 

. feflions.  IV.  269. 

ftatute.  I.  85. 

tail.  II.  1 13.  vi. 

—  verdia.  III.  378.  IV.  354. 

warrant.  IV.  288. 

Gentlemen.  I.  405. 

Gifts  of  chattels  perfonal.  II,  441. 

real.  II.  440. 

lands  and  tenements.  II.  316. 

C Hilda  mercatoria.  I.  473.. 
Glanvil.  I.  72:  IV.  414. 
Gleaning.  III.  212. 
God  and  religion,  offences  agamft.  IV. 

4?. 
Good  behaviour,  fecurity for.  IV.  24S. 

253- 

confideration.  II.  297. 

Government,  contempts   againfb.    IV. 


123. 


its  original.  I.  48. 


Grand  affife.  III.  341.  351.  v.  IV 

^c'/z/Z/cwier  of  Normandy.  I. 

juror,  dlfcloiing  evidence. 


41  J. 
io6. 
IV. 


126. 


jury.  IV.  229.  ii. 
■      'in  attaint.  III. 


351.  40J. 


larciny.  IV.  229. 

ferjeanty.  II.  73. 

Grants.  II.  9. 

of  chattels  perfonal.  II.  441. 

real.  440. 

lands  and  tenements.  II.  317. 


E        X. 

Grants  of  the  kind.  II.  346. 
Great  council.  I.  147. 

feal  of  theking.II.  r^./i/i.  III.  4T>- 

: counterfeiting  'y^^ 

IV.  83. 

tithes.  I.  388. 

Gregorian  code.  I.  81. 
Grofs,  advowfon  in.  II,  22. 

,  common  in.  II.  34. 

,  villein  in.  II.  93. 

Guardian  ad  litefn.  III.  427. 

and  ward.  I.  400. 

at  common  law.  I.  461. 

by  cuflom.  I.  462. 

nature.  I.  461. 

ftatute.  I.  462. 

for  nature.  I.  461. 


in  chivalry.  I.  462. 
focaffe.  II. 


II.67> 


C3 

teflamentary.  I.  462. 

Guernfey,  ifland  of.  I.  106. 
Gunpowder,  hindering  its  importati- 
on. IV.  1 16. 
Gypfies.  IV.  165. 


H. 


Habeas  corpora  juratoru?!i.  35:4. 

corpus.  \'  135. 

aft.  I.    128.   III.  ipi:.  IV. 


431. 


ad  del'iherandimi.  III.  130. 
facisndiwi    et    rgcipkiidu?/:^. 


III.  130. 

frofequendti7n.\\\.  130. 

refpondenduvt.  III.  129. 

fatisfaciendtmi.  ill.  130. 

fuhyicicndinn.  III.  131. 

teftificaiidum.  III.  133. 

cum  can  fa.  III.  77. 

Habendum  of  a  deed.  II.  298.  i.  ii.  v. 
Habere  facias  pojj\JJionem.  III.  412. 

. fetfiuam.  III.  412. 

Habitation,  offences  againfl.  IV.  220. 

,  property  in.  11.  4. 

Hackney  coaches  and  chairs.  I.  324.. 
Hasreditas  jaccm.  II.  259. 

HaifHica. 


I        N 

Haeretico  ctimhiirendOy  writ  de  IV.  46. 

4^2. 
Half  blood.  I.  194.  II,  227. 
Hame-fecken.  IV.  223. 
Hamlet.  I.  114. 
Hanaper  office.  III.  49. 
Hand,  difabling.  IV.  206. 

,  holding  up.  IV.  318. 

,  lofs  of.  IV.  125.  154.  273-  370- 

■ y  fale.  II.  448. 

,  writing,  fnnilitude  of.  IV.  351. 

Hanging.  IV.  370. 

Hanover.  I.  109* 

Havens.  I.  264. 

Hawks,  dealing  of.  IV.  235". 

Hay -bote.  11.  35. 

Head  of  the  church.  I.  278.  IV.  423. 

Head-borough.  1.  114. 

Health.  I.  124. 

-t ,  injuries  to.  III.  T22. 

,    OflFences    againft    public.    IV. 

161. 
Hearing  inequity.  III.  451. 
Hearfay  evidence.  III.  368. 
Hearth-money.  I.  324. 
Hedge-bote.  II.  35. 
Hedge-ftealing.  IV.  233. 
Heir.  II.  201. 

apparent  and  prefumptive.  II.  208. 

Heirefs,  flealing  of.  IV.  208. 

Heir-looms.  II.  427. 

Helping  to  (lolen  goods  for  reward. 

IV.  132. 
Kengham.  III.  408.  IV.  420. 
Henry  I.  his  laws.  IV.  413. 
Heptarchy,  Saxon.  IV.  403. 
Heraldry.  III.  105. 
Heralds.  III.  105. 

books.  III.  105. 

Hereditaments.  II.  i  ?• 
Hereditary  right.  I.  191. 
Herefy.  IV.  44. 
Heretablejurifdidions.  II.  77. 
Heretochs.  I.  397.  408.  IV.  406. 
Heriots.  II.  97.  422. 

,  feifmg  of.  III.  \<i> 

Hermogenian  code.  I.  81. 

High  commifiion  court.    III.   67.  IV. 

42.  426.  430. 
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X. 


High  conftable.  I.  3^5. 

—  of  England.  I.  355.  IV. 


265. 


his     court. 


III.  6^.  IV.  264. 
— mifdemefnors.  IV.  121. 

fteward    of   Great   Britain,   his 


court.  IV.  258. 

llament.  IV.  257.  260. 

Oxford,     his    court.     IV. 

2  74* 

treafon.  IV.  75. 


,  trials  in.   IV.   345,   433. 

Highways.  I.  357.  II.  35. 

,  annoyances  in.  IV.   167. 

,  robbery  in  ornear.  IV.  243. 

Hiring.  II.  454. 

Hiftory  of  the  law.  IV.  400. 

Hogs,  keeping  them  in  towns.  IV.  167. 

Holding  over.  II.  151.  210,  211. 

Homage.  II.  53. 

aunceftral.  II.  300. 

by  bifhops.  I.  379,  IV.  414. 

liege.  I.  367. 

of  a  court  baron.  II.  91. 

fimple.  I.  367. 

Homicide.  IV.  177. 

Ho7iitnc  replegandoy  writ  de.  III.  129. 

Honorary  feuds.  II.  56.  215. 

Honoris  refpeBum,  challenge,  propter. 

III.  261.  IV.  346. 
Honour,  court  of.  III.  104. 

of  a  peer.  I.  402. 

,  or  dignity.  I.  471. 

• feignory.  II.  91. 

Hop-binds,  deftroying.  IV.  245* 
Horfe-races.  IV.  173. 
Horfes,  fale  of.  II.  450. 
Hofpitals.  1.  471.  474. 

,  their  vifitors.  I.  4S2. 

Hotchpot.  II.  190.  517. 
Houfe,  immunities  of.  IV.  223. 

,  larceny  from.  IV.  240. 

Houfe-botc.  II.  35. 
Houfe-tax.  I.  :;2a. 
Hue  and  cry.  IV.  290, 
Hundred.  1.  115.  IV.  404. 

Hundred. 


I        K        D 

Hiintlred,  aftlon  againri:,  for  robbery,, 

&c.  HI.  r6o.  IV.  244.  290. 
Hundred  court.  III.  34.  IV.  404. 
Hi'ndredors,    challenge  for  defed  of. 

Ill-  359-  IV.  346. 
Hunger.  -IV.  31. 
Hunting.   III.  2  in,. 
'• — ■■ — —  Ijy   inferior   tradefmen.    III. 

515.  40'r. 

•  nightorindifguife.  IV.  144. 


E 


X. 


Hurdle.  IV.  92.  370. 

Hulband  and  wife.  I.  433.  IV.  28; 

,  injuries  to.  III.  139. 

Huftings,    court  of,  in  London.   III. 

80. 
Hydage.  I.  310. 
Bjpotheca.  II.  159. 

J.     I. 

Jaftltation  of  marriage.  III.  93, 
Identity  of  perfoti.  IV.  389. 
Idiot.  I.  302.  II.  291.  IV.  24. 

;  cognizance  of.  III.  427. 

,  infpection  of.  III.  332. 

,  ma:Tiage  of.  I.  438. 

idiot  a  inqu:re7ido,  writ  de,  I.  103. 

Idlenefs,   IV.  169. 

Jeofails.  III.  406.  IV.  369.  IV.  432. 

Jed'ey,  ifland  of.  I.  106. 

'jet fain.  i.  292.  III.  106. 

Jews.  I.  375.  IV.  36;. 

cliildi-cn  of.  I.  449. 

Ignominious  puniflmients.  IV.  3  70. 
Ignoramus.  IV-  301. 
Ignorance.  IV.  27. 
Illegal  conditions.  II.  156. 
Imagining  the  king's  death.  IV.  7^' 
Imbezzling;  kind's  annour  or  ilores. 

IV.    lOI, 

public  money.  IV.  I2l. 

records.  IV.  128. 

Inim.ediate  dcfcent.  II.  226. 

.— : — (tates  of  the  empire.  II.  60. 

Inipadance.  II.  xix.  III.  298.  xxii. 
Impeacjinient  in  parliament.  IV.  256. 

of  warte.  II.  283.  V. 

Imperial  chamber.  III..  39. 

co-iftltutlons.  I.  80. 

Vol..  IV. 


Imperial  crown  and  dignity.  I.  242, 
Impediments  of  marriage.  I.  434. 
Implication.  II.  381.  ' 

Implied  condition.  II.  152. 

. contrat!-t.  II.  443.  III.  158. 

malice.  IV.  200. 

warranty.  II.  300. 

Importing  agnus  dei,  crofles,  &c.  IV. 

115. 

counterfeit  money.  IV.  84.  Z(). 

Impoffible  condition.  II.  156. 
Impofturcs,  religious.  IV.  61. 
Impotency.  I.  434. 
Jinpoientiae,  property  rat  tone.  II.  394* 
Imprelling  feamen.  I.  418. 
Imprifonment.  I.  134.  136.  IV.  370. 

429. 
'beyond  fea.  I.  137.   IV. 

116. 

. falfe.  III.  127.  IV.  21S. 

Improper  feuds.  II.  58.     • 
Impropriations.  I,  386. 
Incapacities.  IV.  370. 
Incendiaries.  IV.  220. 
Inceft.  IV.  64. 
luchantment.  IV.  60. 
Incidental  prerogatives.  I.  240. 
Incomplete  judgments.  III.  397. 
Incorporation,  jjower  of.  I.  472.  474. 
Incorporeal  hereditaments.  II.  20. 
Incorrigible  roguery.  IV.  i  lo. 
Incumbent.  I.  392. 

Incumbrances,  covenant  againft.  II.  x. 
Indebitatus  ii(l}t7np fit.  III.  154. 
I ndefcafible  right  to  the  throne.  I.  195. 
Indentures.  II.  295. 

of  a  (ine.  I.  351.  xv. 

Indkavlt,  writ  of.  III.  91. 
Indiftuble,  what.  IV.  21 8. 
Indictment.  IV.  299.  ii. 

-,  copy  of.  111.  126.  IV.  34f, 

Individuals,  oifences  againft.  IV.  1  7^. 
Indorfement   of  bills   and  notes.    II. 

468.  IV.  434. 
Induction  to   a  benefice.    I.   391.    II. 

312.  IV.  106. 
Indullriaiu,  property /"tr.  II.  391. 
Infamous  witncfs.  III.  370. 
Infant.  I.  463.  III.  292.  497.  IV.  22. 

G  ^  Infant, 


TnCir.t,  c-.irnal  knowledge  of.  IV,  212. 

,  (.Oi^ui/.aiKc  of.  ill.  427. 

,  evidence  by.  IV.  214. 

,  infjieL'tion  of.  III.  332. 

,  tJi  vc'vtre  fa  vtere.  I.  I2Q,  i;;o. 

,  privileges  and  difabllilies  of.  1. 

464. 
Int'fodiitions  of  titlics.  II.  27. 
Influence  on  elections   to  parliament. 

1.17^. 
Informution,     compoiniding   of.     IV. 

,  cviniinal.  IV.  ?03.  422. 


429. 


504. 


III. 


-,   ex   ofi'ic'io.  III.   427.  IV. 

-,  for  charities.  427. 

-,  in  crown  otiice.  IV.  ^04. 

,    ecclcliallical     courts. 


N        D         E        X. 

Jnjimul  compiitajfent.  III.  12(/, 
Infolvency,  a«ft  of.  II.  4P4. 
Infolveni  debtors.  II.  484.  III.  416. 
hilpetifion,  trial  by.  III.  531. 
Inllallnicut.  II.  :m  2. 
liij.untcr,  trial.  IV.  389.  v. 
Inititutes  of  Jullinian.  i.  St. 
Inftilut,ion  tcx  a   benefice.   I.    ;90.   11. 

2:.  IV.  iu(). 
lul-urance.  II.  460.  III.  74.  IV.  434. 
latcrJiitum.  II!.  442. 
huereli'i-  7er?vi/ti.  II.  134. 
Intereic  of  luoney.  11.  4'.  5. 

> on  bankrupts  debls.  II.  488. 

legacies.  II.  514. 

or  on  inlerell,  inl'urancc.    II. 


i 


101. 


-,  exchequer.  III.  261. 
nature  of  (jno  luumifj' 


to.  (V.  304.  434. 
rem.  III.  262. 


/12R. 


of  fupcrditious  \ifes.  III. 


InfovuK;r,  common.  II.  4;  7.  III.   160, 

ly,  ^04. 
J.'iforl!tnii/m,  homicide /rr.  IV.  182. 
Inlieritable  blood.  II.  246. 
Inlicritance.  II.  ir.  201. 

,  canons  of.  II.  208. 

,  ellates  of.  II.  104. 

Initiate,  tenant  by  cuvtefy.  11.  127. 
IrijiMirtion  in  eijuity.  111.  443. 
Injuries,  civil.  1 11.  2. 
with  and  without  force.   III. 

Inland  biU  of  exchange.  II.  467. 

Inuuites.  'V.  If)??. 

lun  of  court  and  chancery.  I.  23.  25. 

linikeejicr,  aCiion  againit.  IIL  164. 

Inns,  dilbrderly.  iV.  165'. 

Jfjfricrnio.  ill.  126. 

liioUicious  tellament.  I.  44?.  II.  502.. 

liuiuelb  of  ollice.    ill.   258.  IV.    298. 

4 1  7- 
Jiiqinptio  pofl  niortcm.  II.  6S.  III.  258. 
J,.'JiJu:tio  vLirum,  IV.  366. 


4'^i, 

Interefled  wirnefs.  III.  370. 
Interlineation  in  a  deed.  II.  308. 
Interlocutory    decree    in    ecclefiaUical 

courts,  lil.  ici. 
< chancery.   HI. 


AS 


-judgment.  III.  448. 


Interpleader,  bill  of.  111.  448. 
Interpretation  of  laws.  I.  58. 
hitoniii^/unit.  1.  196.  249. 
Interrogatories,  exantinution  on.  III. 

-,0     ..     4,;^'^.     •  V  .     J.yi  ■-,• 

in  chancery.  IV.  449.   ' 


Intellacy.  11.  494. 

Intellaies,   their  debts  and  efFcds.  IV. 

4t8.  421. 
Intrufion,  ii^ormation  of.  III.  261. 

on  freehold.  III.  1 69. 

,  writ  of  HI.  183. 

Inventory  of  deceafcd'sclFects.  II.  510.' 
In\cltiture.  11.  2C9 

of  benctJBes.  II.  23. 

feuds.  II.  53. 

. kuul*.  l\  311. 

Involuntary  nan  flaughter.  IV.  192. 
John,  king,  his  refgnation  of  the  crown 

to  the  pope.  IV.*  107.  111. 
Joinder  in  demurrer.  III.  31 5>.  xxiv. 

of  battel.  111.  iv. 

illuc.  ill.  315.  X.  IV.   334. 


1)1. 


Joint- 


Joint-tonancy  in  lands.  11.  iSo. 

tilings pcrCon-al.  II.  '^99. 

Joint-tenant,  king  cannot  be.  U.  409. 
Joint'ire.  II.  I  37.  ito.  v. 
irthuul.  i.  99. 
Iron,  (tcaling.  IV.  27'^. 
Irons  to   IccurC   prifoners.  IV.    39  7« 
317. 

ifllUKls.   II.   CJ^I. 

Kliiahlc  terms.  III.  35'3. 
U\[\c  al  law.  HI.  31^,  314. 

,  collateral.  IV.  ^89.  v. 

feigned.  111.  45:2. 

in  criminiU  cafes.  IV.  333.  iii.  v. 

eijuity.  111.  44!-]. 

,  joinder  of.  III.  315.  x.  IV.  334. 


—- -,  tender  of.  III.  312. 
Itinerant  courts.  IV.  404.  4T5. 

julticcs.  111.  57.  IV.  415. 

Jndgcs.  L  267.  III.  25.  iV.  43^. 

,  alfaulting  them.  IV.  129. 
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417.   419,  434. 
Mortuaries.  II.  425:. 
Mortuo  vadio,  eftate  ///.  II.  157. 
Mother-church.  I.  112. 
Motion  in  court.  III.  304. 
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Navigation  afts.  I.  417.  IV.  432. 

Navy,  articles  of.  I.  420. 

Ne  adviittas,  writ  of.  III.  248. 

—  exeat  rcgnnm.  I.  137.  266.  IV.  122. 

—  injnjle  vexes,  writ  of.  III.  234. 
Necellity.  IV.  27. 

,  homicide  by.  IV.   i  78- 

Negative  in  corporations.  I.  478. 

of  the  king.  I.  154. 

Negleft  of  duty,  adion  for.  III.  163. 

Negligence  of  officers.  IV.  140. 

Negligent  efcape.  III.  415.  IV.  130. 

Negro.  I.  127.  425:.  II.  402. 

Ncife.  II.  94.JS 

Nc}?!hda.  III.   350. 

New  affignment.  HI.  3T1. 

trial.  III.  3S7.  IV.  355.  431- 

News,  falfe.  IV.  149.  , 

Next  of  kin.  II.  224. 

Night,  in  burglary,  what.  IV.  224. 

Nightwalkers.  IV.  289. 

Nihil  dicit,  judgment  by.    III.    296. 

?97. 
,   return   of,  to  writs.  III.  282. 

xiv. 
Nil  debet,  plea  of.  III.  305". 
Nifi  frills,  courts  of.  III.  57. 

Nifi 
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N'lft  prhis,  jufticcs  of.    111.    59-   IV. 

266. 

,  trial  at.  III.  353- 

. •,  M'rit  of.  111.  354-  X. 

Nobility.  I.  ::;96. 

,  its  ufes.  I.  157- 

Noftnrnal  crimes,  how  prevented  or 

refilled.  IV.  180. 
No7i  alfuTfipfit.  III.  305. 
infra  fex  annos.  III. 

30S. 
^compos  mentis.  I.  504.  II.    497.  IV. 

24.  38S. 
^r///.  IV.  333. 

—  culpabilis,    plea   of.  III.   305.    IV. 

—  drximando,  prefcription  as.  II.  31. 

—  eft  fa^utn,  plea  of.  III.  30>. 

—  eft  inventus,  return    of.    III.    2.83. 
xiv,  XV.  xvili. 

—  oh  ft  ante.     I.    342.      II.    273.     IV. 

?94' 

—  profeqmtur.  III.  296. 

— fum  informntus,  judgment  by.    III. 

397.  , 
Non-claim  in  fines.  II.  354. 
of  infants.  I.  465'» 

Nonconformity.  IV.  51.  425. 

Non-juror.  IV.  124. 

Non-payment  of  ecclefiaftical  dues.  III. 

89. 
Non-refidence.  II.  322. 
Nonfnit.  III.  296.  316.  376.  V. 
" >  judgment  as  in  cafe  of.   III. 

357. 
Non-iifcr.  II.  153. 

Northern  borders,  rapine  on.  IV.  243. 
Norman-conqueft.    1.    99.     IV.     407, 

40S. 

■ ifles.  I.  106. 

Nofe,  cutting  off  or  fliting.  IV.  207. 

245. 
Nodrils,  flitting,   punifiiment  by.  IV. 

370. 
Not    guilty,  plea  of.  III.  305.  x.  IV. 

322.  iii. 
Note  of  a  fine.  II.  35't.  xv. 

— ^ -hand.  II.  467. 

Notice  in  eje(!:tment.  III.  203.  vlil. 
of  tryal.  111.  357. 


I        X. 

Novel  dijfei ft n,  aflife  of.  III.  187. 
Novels,   in  the  civil  law.  1.  81. 
Nudum  pafiuni.  \l.  445:, 
Nul  dijj'c/ftn,    plea    of.  III.   305.    II. 
xviii. 

—  tie/ record.   III.  331. 

—  tort,  pica  of.  Ill,  305". 
Nuncupative  wills.  II.  500. 
Nurture,  guardian  for.  I.   461. 
Nuiance,  abatement  of.  III.  5. 

,  allife  of.   III.  220. 

,  common.  IV.  167. 

,  private.  III.  216. 


O. 


Oath  ex  officio.  Ill,  loi.  447. 

of  the  party.  III.  382.  4^7. 

Oaths  to   the  government,  rcfufal  or 

negle<!:t  to  take  them.     I.    368.  IV. 

115,   ii6.  123. 
,  voluntary  and  extrajudicial.  IV, 

i"7' 
Obedience  to  parents.  I.  452. 
Objeds  of  the  laws  of  England.  I,  I2l, 
Obligation  of  human  laws.  i.  57. 
r-,  or  bond.  H.  340.  xiii.  Ill, 

;nx. 
Obflruftiug  of  procefs.  IV.  129. 
Occupancy.  I^  3.  8.  25S.  400. 
Odhal  right.  11.  45. 
Odio  et  atia,  writ  de.  III.  12?. 
Oeconomv,    public,    offences  againft, 

iV.  162. 
Office  found.  III.  259. 

.  inqueft  of.  III.  258. 

Officers,  arreftsby.  iV.  289. 
,  killing  them   in  executing' 

their  office.  :V.  200. 

of  courts,  their  certificates. 


III.  336. 


-,  refufal  to  admit.  III.  264. 

,  removal  of.  iiI.  264. 

Offices.  I.  272.  II.  36. 

and  penfions,  duty  on.  i .  325. 

Officio,  oath  ex.  Hi.  loi.  477. 
Oleron,  laws  of.  I.  417'  IV.  416. 
Opening  covmcil.  III.  366. 
Ojipreffion  of  crown^  how  remedied. 
I.  243. 


Oppre 
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Oppreflion  of  magiftrates.  IV.  140. 
Option  of  the  archblfhop.  I.   381. 
Optional  writs.  III.  274. 
Ofchai'ds,  robbing  of.  IV.  2^3. 
Ordeal,  trial  by.  IV.  3:56.  407.  41S. 
Order  of  feilions.  IV.  269, 
Ord'^rs,  holy.  I.  388. 
Original  contradt  of  king  and  people. 
I.  235. 

fociety.  I.  47. 

conveyances.  II.  310. 

of  a  deed.  II.  206. 

procefs.  III.  279. 

writ.  HI.  272.  vii.  xiii. 


E 


X.. 


Orphanage.  II.  5T9. 
Oj]iu?n  ecclefiae,  dower  ad.  II.  132. 
Overfeers  of  the  poor.  I.  ^59. 
Overt    act    of  treafon.    IV.    79.    Z6. 

750. 

• ,  ma-iket.  II.  449. 

,  pound.  III.  12. 

Oailer  of  cliattcls  real.  III.  198. 

freehold.  III.  167. 

Oujiertemain.  II.  68. 

Outlawry.    I.    142.  III.  2S4.  xvi.  IV. 

314. 
O^vling.  IV.  154. 
Cyer.  III.  299.  xxii. 
and  terjiiiner,  commiilio-n  of.  IV. 


266.  i. 


them.  IV.  84. 

Cytz.  iV.  334. 


-,  juOiices  of,  killing 


P. 


pains  and  penalties,  acT;  to  inflift.  IV. 

256. 
Pah,  matter /«.  II.  294. 
•— — ,tx\-a\per.  III.  549.  IV.  342. 
Palace  court.  III.  76. 
Palatine  counties.  I.  116.  IV.  424. 
,    their   courts.    III. 

78. 
Pandefts.  I.  8t. 

dilcovered.  I.  17,  18. 

Panal  of  jurors.  III.  354.  IV.  299. 

?44- 
Fapal  encroachments.  IV.  104. 


Papal  procefs,  obedience  to.  IV.  114. 
Paper  book,  III.  317. 

credit.  II.  466.  IV.  434. 

Paplrian  code.  I.  81. 

Papifls,  children  of.  I.  449.  451. 

,  incapacities  of.  II.  257.  293. 

-,  laws  againll.  II.  54.  87.  425. 

Paramount,  lord.  II.  59.  91. 

Parapheniatia.  II.  435. 

Paravail,  tenant.  II.  60. 

Parcels  in  a  conveyance.  II.  i,  ii.  iv. 

Parceners.  11.  i?7. 

farco  faBo,  writ  de.  III.  146. 

Pardon.  IV.  331.  ^69.   389. 

not  pleadable  to  impeachment. 

I.  3^7.  IV.  25?.  "92.  4?3. 
Pardoning;  pi-erogative  of.  I.  269.  IV. 

390. 
Parent  and  child.  I.  446. 

,  injuries  to.  III.  140. 

Parental  powei-.  I.  452. 

Parents,  &c.  their  confent  to  marriage, 

1.  4:^7. 
Pares  ctirtis.  II.  54. 

,  trial /fr.  III.  350. 

Parifh.  I.  11 1. 

Parifli-clerk.  I.  595. 

Park.  II.  38.  416. 

Parliament.  I.  141.  147.  IV.  40 J".  418. 

421. 
,  court  of  the  king  in.  IV. 

2)6.  260. 

,  difufe  of.  IV.  4?o. 

•  of  France.  I.  147. 

,  power  of.  I.  160. 

,  fummons  of.  I.  150. 

Parliaviejitum  indo6iu?n.  I.  i  76. 
Parol  conveyances.  II.  297. 

,  demur  of.  III.  300. 

-t evidence.  III.  369. 

- — —or  pleadings.  III.  293. 
Parricide.  IV.  202. 
Parfon.  I.  384. 

imparfonee.  I.  391. 

Particular  eflate.  II.  165. 

tenants,  alienation  by.  II. 

274- 
Parties  to  a  deed.  II.  298.  ii,  lii. 

fine.  II.  355. 

Partition- 


Partition.  II.  1S9. 

, ,  deed  of.   II.  323. 

,  writ  of.  II.  1P9. 

Partnerlliip,  cognizable  inequity.  III. 

Pafs  ports.  I.  260, 

,  violation  of.  IV.  68. 

Failure,  common  of.  ii.  32. 
Pi.teuts.  Ii.  "46. 

for  new  inventions.  IV.  159. 

of  peerage.  I.  400. 

precedence.  III.  28. 

Patent-roils.  II.  ^46. 

—  writs.  II.  546. 

Patcnia paternis.  II.  2^5. 

Futrhvn,  trial /tr.  III.  349,  IV.  542. 

Patronage.  II.  21. 

,  difturbance  of.  III.  242. 

P^r«/>6?-.caufes.  III.  400. 

Pawns.  III.  452. 

Payment  of  dcceafed's  debts.  II.  511. 

. money  into  court.  III.  304. 

Peace  and  war,  right    of  making.   I. 
2)7. 

_ ,  breach  of.  IV.  142. 

,  commiflion  of.  I.  351.  IV.  267. 

. -,  confervation  of.  I.  549. 

.. ,  juftices  of.  I.  349.  IV.  267.  279. 
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Peers,  protefts  of.  I.  168. 

,  proxies  of.  I.  160. 

-,  trial  by.  I.  401.  IV. 


;?.  342. 


2'  9.  421. 


17S. 


-,  conviction   by.    IV. 


-_,  ofFences  againft.  IV.  142. 
-,  feciirity  for.  IV.  24S.  251. 
-,  the  king's.  I.  117.  268.  350. 


Peculatus.  IV.  122. 
Peculiars,  court  of.  III.  65. 
Pecuniarv     caufes,      in      ecciefraflical 

court/.  III.  88. 

legacies.   II.  512. 

Peerage,  benefit    of,  in    offences.  IV. 

460. 
Pcereil'es.  I.  402. 

Peers,  great  council  of.  I.  227,  228. 
— : — ,   hereditary    counfellors   of  the 

crown,  i.  227. 

,  houfe  of.  III.  53. 

pedigrees  of.  III.  106. 

-,  privileges  of.  I.   401.  III.  359. 


iV.  250.  300. 


Fe'uie  forte  et  dure.  IV.  320. 
PenarHatutes.  I.  88.  IV.  422. 
Penalty  of  a  bond.  Hi.  435. 
Penance,   comniUlation    of.    IV.    105, 

217.  21^. 

for  (landing  mute.  IV.  ^20. 

in  eccleiiallical  courts.  iV.  105. 

272.  361. 
Tendente  lite,  adminiflration.  II.  503. 
Penfion,  ecclefuiftical.  I.   281.  11.  40. 

. from  the  crown,  i.  175. 

. from  foreign  princes.  IV.  122. 

Penlioners  excluded  from  the  houfe  of 

conunons.  I.  I  75. 
People.  1.  36'). 
PiT  et  ciii,  writ  of  entry  in.  III.  181. 

-  my  et  per  tout,  feifni.  II.  182. 
• —  quod.  III.  T24. 
— ,  writ  of  entry  in.  III.  181. 
Peremptory  challenge.  IV.  346.  389. 

. tnanddJiius.  III.  111.  265" 

writ.  III.  274. 

Perfedion  of  the  king.  I.  246. 
Perjury.   IV.  136. 

in  capital  cafes.  IV.  138.  196, 

Permiffive  walte.  il.  23 1. 
Pernancy  of  profits.  II.  163. 
Perpetual  curate.   I.  393. 
Perpetuating  the  ttOiimony  of  witncf- 

fes.  III.  450. 
Perpetuity  of  the  king.  I.  249. 
Perfccution,  religious.  IV.    46.    421. 

4^5- 
Perfon,  injuries  to.  III.  119. 

,  larciny  from.  IV.  241. 

,  offences  againft.  IV.  177- 

Perfonal  actions.  111.  t  i  7. 

~ . ,  where  they  die  wit! 

the  perfon*  III.  302. 

aifets.  II.  510. 

chattels.  II.  387. 

fecurity.  I.  129. 

things.  II.  584. 

tithes.  II.  24. 

Ferfonating  others  in  courts,  &c.  IV 

Perfcnatin 
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Perfonating  proprietors  of  ftock.  IV. 

246. 
Perfons  artificial.  I.  125.  467. 

natural.  I.  123. 

,  rights  of.  I.  122. 

Peter-pence.  IV.  ro6. 
Petit  jury.  III.  351. 

larciny.  IV.  229. 

ferjeanty.  II.  Si. 

feffion.  iV.  269. 

treafon.  IV.  75.  203. 

Petition  of  appeal.  III.  454. 

bankruptcy.  II.  480. 

right.  1.  12S.  III.  256.  IV. 

147. 
Petitioning, right  of.  I.  145.  IV.  147. 
f   tumultuous.  I.    143.    IV. 

430. 
Petty  bag  office.  III.  49. 

conf tables.  I.  355'. 

Pev/s.  II.  42S. 

Phyficians,  ire.  III.  122.  IV.  197. 

Piepoudre  J  court  of.  III.  32. 

Pignus.  II.  15-9. 

Pillory.  IV.  370. 

Piracy.  IV.  71. 

Pifcaiy,  common  of.  II.  34.  39. 

Placemen,  excluded  from  the  houfe  of 

commons.  I.  175.  IV.  433. 
Plagiarli.  IV.  219. 
Pkgue,  irregularity  during.  IV.    161. 
Plaint.  III.  273. 
Plabitiif.  HI.  25. 
Plantations.  I.    106. 

. ,  deftroying  of.  IV.  245. 

Plants,  flealing  of.  IV.  233. 

Plea,  at  la-yv".  II.  xviii.  III.  30T.  x.  xxii. 

in  bar  of  execution.  IV.  389.  v. 

equity.  III.  446. 
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Pledges    of  appearance.  Ill,   280.  vii. 
xiii. 

battel.  III.  IV. 

profecution,    II.    xiv.    xvii. 

III.  275.  III.  i.  iii.  vii,  vlii.  xiii. 
P legit  ds  profe^iiendo  in   replevin.  III. 

147. 

.  rstorno  hahendo.  III.   147. 

Plenci  probatto.  III.  371. 

Plenai'ty.  III.  245. 

PlejLum  dominium.  II.  312. 

PLough-bote.  II.  35. 

Pluries  habeas  corpus.  III.  135". 

writ.  III.   283.  XV.  IV.  314. 

Pocket-lheriffs.  I.  342. 

Poifoning.  IV.  196. 

Police,  offences  againfl:.  IV.  162. 

Policies  of  infurance.  II.  460.  IV.  434. 

,  court  of.  III.  74. 

Political  liberty.  1.  125. 

Poll,  deed.  II,  296. 

Polls,  cliallenge  to.  III.  361.  IV.  346. 

Polygamy.  I.  436.  IV.  163. 

Pone,  writ    of.   111.  34.  195.  2S0.  ii. 

xiii. 
Poor.  I.  359. 

Poor-laws.  I.  13  r.  359.  IV.  42^. 
Poor-fettlcments.  I.  362. 
Pope,  liis  authority,  how  demoliflied. 

IV.  104.  414.  /\2l.  423. 

encroachments.     IV.     104. 

4T2.    417,   418. 

jurifdiftion,    defending  it 


to  indiftment.lv.  326.  iii. 


Pleadings.  III.  293.  IV.  420. 
Pleas   of  the  crown.    III.   40.  IV.  2. 
I     417. 

iPleafure  of  the  king,  how  underllood. 
IV.  121.  ' 
lebifcita.  I.  80. 
^ledge.  II.  452. 

-,  ellates.  in.  II.  157. 


IV.  87.  117. 
-,  reconciliation  to.  IV.  87. 


Popery.  IV.  54. 

Popifh  books,  importing  or  felling.  IV. 

115. 

priefts.  IV.  S^^-  ^7-  ii5- 

. recufants.  IV.  55.  124. 

—  fcminaries,    education  in.    I. 

451.  IV.  55.  115. 

-,  maintaining.  IV.  115. 


Popular  actions.  II.  437.  HI-  160. 
Portions,  method  of  raifmg.  II.  vii. 
Port-reeve.  IV.  406. 
Ports  and  havens.  I.  264. 
Pofitive  proof.  III.  371. 

Pojf, 
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Fojp  comitatus.  I.  343. 

,  neglecting  to  join.  IV. 

122, 
Pofleffion,  aftual  right  of.  III.  180. 
,  apparent  right  of.  III.  177. 


179- 


— ,  eftates  in.  II.  i6g. 
— ,  naked.  II.  195.  III.  177. 
— ,  property  in.  II.  389. 
-,  right  of.  II.  196. 


,  writ  of.  III.  202.  412.  xii. 

Poflenbry  aftion.   II.  198.   III.  180. 
Poffibilities  not  aflignable.  H.  290. 
Poll,  writ  of  entry  in.  III.  182. 
Poll-difleifin,  writ  of.  III.  188. 
Poflea.  III.  386.  xi. 
Poft-fine.  II.  350. 
Pollhunious  children.  11.  169. 
Poft-man,  in  the  exchequer.  III.  28. 
Pod-office.  I.  321. 
,  milbehaviour  of  its  officers. 

IV.  134- 
Pound.  III.  12. 
Poundage.  I.  315".  IV.  430. 
Pound-breach.  III.  146. 
Pow-dike,  cutting.  IV.  243. 
Power  of  the  crown.  I.  250. 

parent.  I.  452. 

Poyning's  law.  I.  102,  103. 
Praecipe,  writ  of.  III.  274. 

/■;;  capite,  writ  of.  III.  195. 

■         common    recoveries.    II. 

358.  xvii. 
fines.  350.  xiv. 


,  ten-ant  to.  III.  182. 

Vraemunirs.  IV.  102.  421. 
Praetor's  edifts.  I.  80. 
Pi*e-audience.  III.  28. 
Prebendary.  I.  3S3. 
Pi'ecedence.  II.  225.  272. 

,  patent  of.  III.  28. 

Precedent  conditions.  II.  154. 
Precept  of  eledtion  to  parliament.  I. 

177- 
Pre-contraft.  I.  434. 
Predial  tithes.  II.  24. 
Pre-emption.  I.  2S7.    IV.    116.   417. 

432. 
'Pregnancy,  plea  of.  IV.  38 7, 


Pregnancy,  trial  of.   I.  456.  IV.  388. 
Premier  fcrjeant.  III.  28. 
Premifes  of  a  deed.  II.  298.  i^ii,  iii. 
Prerogative.    I.    141.  237.  252.    IV. 

424,  425. 
,  caufes  of  its  increafe  and 

decline.  IV.  426. 

-,  comparative  review  of.  I. 


333.  iV.  43?- 

,    contempts    againft. 

122. 


IV. 


,  copyrights.  II.  410. 

,  court.  II.  509.  III.  ds- 

,  felonies  againft.  IV.  98. 

,  property  by.  II.  408. 

Prefcription.  II.  263. 

,  corporations  by.  I.  472. 

,  time  of.  II.  31. 

Prefentation  to  benefices.  I.  389.  II.  23. 
Prefentative  advowfons.  II.  22. 
Prefentment  of  copyhold  furrenders. 

II.  369. 

• offences.  IV.  298. 

Prehdent  of  the  council.  I.  230. 
Prefs,  liberty  of.  IV.  151. 
Preffing  of  feamen.  I.  418. 

to  death.  IV.  323. 

Preemptions.  III.  371. 
Prefumptive  evidence  of  felony.   IV, 

352. 
heir.  II.  208. 


Pretended   titles,    felling   or  buylno;. 
IV.  135. 

Pretender  and  Ins  fons,  treafons  relat- 
ing to.  IV.  91. 

Prevention  of  crimes.  IV.  24S. 

« ,  homicide  for. 

IV.  180. 

Price.  II.  446.  454. 

Prieft.  I.  388. 

Prhnae  prcces.  I.  381. 

Primary  conveyances.  II.  310. 

Prhner  fi?ie.  11.  950. 

fsifin.  II.  66.  88.  IV 

Primogeniture.   I.    194.  II. 
414. 

Prince  of  Wales,  I.  225. 

Princes  of  the  blood  royal. 


411. 
214.  IV 


I.   225'. 

Princef 
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X. 


Frlncefs  of  Wales,  violating  her.  IV. 

8i. 

royal.  I.  22?. 

,  violating  her.    IV.   8l. 

Principal  and  acceH'ury.  IV.  34. 

• challenge,  ill.  363. 

Prior.  I.  1 5  J. 

Priority  of  debts.  II.  511. 

Prii'age.  I.  314. 

Pril'on,  breach  of.  IV.  130. 

Prit.  IV.  33". 

Private  aft   of  parliament.  I.  S6.  II. 

344. 

, nvifance.  III.  2t6. 

■  perfons,  arrell  by.  IV.  2S9. 

v/rongs.  III.  2. 

Privately   ftealing  from   the   perfon. 

IV   141. 
Privies  to  a  fine.  II.  355. 
Privilege.  I.  2"' 2. 

, ,  bill  of.  III.  2^9. 

from  arreils.  ill.  2S9. 

of  parliament.  1.  163. 

, ,  v/rit  of.  I.  166. 

Privileged  places.  IV.  129. 

villenage.  II.  98. 

Frh'/legta.  I.  46. 

PrevUegiiwi  ckricalc,  IV.  35S. 

,  property  propter.  II.  394. 

Privy  coimcil.  1.  229. 

counfcllor,  killing  or  attempt  to 

kill.  1.  2?2.  IV.  100. 

feal.  II.  347- 

lignet.  II.  347. 

, ,  forging  them.  IV.  S9. 

-tithes.  I.  388. 

verdia.  HI.  377- IV.  354- 

Prize  caufcs.  III.  lo'?. 

,  comniilfion  of.  IIT.  69. 

Probable  prefumption.  III.  372. 
Probate  of  will.  H.  508. 
Procedendo,  writ  of.  I.  353.  III.  109. 
Procefs,  civil.  III.  279.  xiii. 

,  criminal.  IV.  313. 

,  obflruilting  its  execution.  IV. 

129. 
Prochehr  mny.  I.  464. 
proclamations  by  the  king.  I.  270.  IV. 
424. 


Proclamations  of  a  fine.  II.  352;   XVu 
on  attachment  in  chan- 


cery. III.  444. 


xvi.  IV.  3  f  4. 


exigent.     III.    284. 


the  riot-aft.  IV.  143. 
-,  writ  of.  III.  284.  xvi. 


Proftor.  III.  25. 
Procuration-money.  IV.  I57- 
Prodigals.  1,  105. 
Profanenels.  IV.  59. 
projcrt  til  curia.  III.  xxii. 
Profellion  religious.  1.  133. 
Profellbr  of  the  laws,  his  duty.  I.  35, 
Profits  of  courts.  I.  2?9. 
Progrefs.  royal.  iV.  404. 
Prohibition,  declaration  in.    III.  II3« 

,  writ  of.  lil.  112. 

Promifes.  ill.  ii7- 
Promiffbry  note.  II.  467. 
Promulgation  of  laws.  I.  45. 
Proofs.  Hi.  36". 

in   ecclefiaftical    courts.    III. 

100. 
Proper  feuds.  II.  58. 
Property.  I.  138.  II.   r,  2. 

,  crimes  againll.  iV.  229. 

,  injuries  to  perfonal.  ill. 

'. real.  iil.  167. 


144. 


,  right  of.  II.  197-  HI-  190. 

Prophecies,  pretended.  IV.  149. 
Proprietary  governments  in  America, 

1.  108. 
Proprictate  prohando,  writ  de.  III.  148. 
Prorogation  of  parliament.  I.  186. 
Profecution  by  the  king.  I.  26S. 

. ,  expences  of.  IV.  355. 

. ,  malicious.  III.  126. 

,  of  offenders.  IV.  298. 

Proteftibn  of  children.  I.  450. 

embaif  dors.  I.  254. 

,  writ  of.  HI.  289. 

Protector.  I.  248. 

Proteft    of  bills    and  notes.  II.   468, 

469. 

lords  in  parliament.  I.  168. 

Froteftant  diffenters.  IV.  53. 
—  .    .. —  fucceflion.  I.  216. 

Protcftant 
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X. 


Proteftant,  treafon  againft.  IV.  90. 
Protcdation.  lU.  511.  xxiii. 
Province.  1.  no. 
Provincial  conftitutions.  I.  B2. 
—  {governments  in  America.  I. 

loS. 
Proving  will  in  chancery-  III.  450. 
Providons,  papal.  I.  60.  IV.  107. 
. ,  ielliiis£   unwholefome,  IV. 

162. 
Provifo^  trial  by.  III.  ^Sl- 
Provifors,  (tatutes   aguinit.  IV.    iro. 

ire. 
Proxies  in  the  houfe  of  lords.  I.   168. 
Puberty,  age  of-  IV.  22. 
Public  ad  of  parliament.  I.  85. 

verdift.  III.  :577-  IV.  354- 

wrongs.  IV.  i. 

Publication  of  depofitions.  III.  450. 

Pueritia.  IV.  22. 

Puis   darein    coiiti}iua7!ce,    plea.    III. 

316. 
Pa //}/tf  barons  of  the  exchequer.  III.  44. 

jufticcs.III.  40,  41. 

Pulling    down    churches,  houfes,  ire. 

IV.  143. 
Pulfation.  III.  120. 
Punilhment.  IV.  7. 
,  capital.  IV.    9.   iS.   257. 


4?4- 


-,  certainty  of.  IV.  371. 
-,  end  of.  IV.  249. 
-,  infliction  of.  IV.  255. 
■-,  nieafare  of.  IV.  12. 
-,  power  of.  IV.  7. 
-,  feverity  uf.  IV.  i<S. 


Pur  auter  vie,  tenant.  11.  120. 
Purchafe.  I.  215.  II.  241. 

of  writs.  III.  273,  274. 

Purchafor,  firlt.   II.  220. 
Pure  villenage.  II.  90. 
Purgut'iQ  vulgaris,  IV.  336, 
Purgation,    canonical.    Ill,    342.    IV. 
361. 

,  oath  of.  III.  roG.  447. 

Purprerture.  IV.  167. 
Purfuit  of  remedies.  III.  270. 
Purveyance.  I.  207.  IV.  1 16.  417.432. 
Putting  in  fear.  IV.  242, 


a 


Qfiadrtfp/icatio.  III.  3 10. 
Q^ialificatiou  for  killing  game.  IT.  41 '/» 

IV.  175- 

of  electors  to  parliament. 


I.  171. 


35: 


■  jurors.  III.  362. 
juilices  of  the  peace.  I,, 

members  of  parliament* 


I.  175- 
Qualified  fees.  II.    109. 

property.  11.  391. 

Quaiituvi  7iieruit.   III.  161. 

vaiebat.   III.  161. 

Quare  clan fum  f regit.  III.  281. 
e\ecit  infra  terminutn,  writ  of* 

III.  206. 

impedit.  III.  246. 

incuvibravit.  III.  248. 

no7i  admifit,  writ  of.  III.  250. 

Quarentine.  II.  135. 

,  irregularity  in.  IV.  162. 

Oiiavrelling  in  church  or  cliurch-yard. 

'"iV.  145. 

Quartering  of  foldiers.  IV.  412.  414. 

traitors.  IV.  92.  370. 

^larter-feflions,  court  of.  IV.  26S0 
Qjiurto  die  poji.  III.  278. 
Qiiafhing.  III.  303.  IV.  315. 
Quays,  i.   264. 
due  ejlate.  II.  264. 
Queen.  I.  219. 

Anne's  bounty.  I.  2S6. 

,  compaffing  or   imagining  her 

death.  IV.   76. 

confort.  I.  219. 

dowager.  I.  224. 

gold.   I.  221. 

^  her  attorney    and  folicitor.  I. 

220.  III.  2S. 

revenue.  I.  220,  221. 

regnant.  I.  219. 

,  her  hufband.  I.  224. 

violatingher.lv.   81. 

Qiiefbian,  or  torture.  IV.  320. 

Qui 
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^/i  tarn  zSiions.  III.  160.  IV.  30^. 
(^jiia  do7?i'mus  rem  jit  curiavi,  writ  of 

right.  III.  195. 
QS'i'i  cniptores,  fta'tute  of.  II.  91.  IV". 

41Q. 
Quick  with  child.  IV.  38S. 
Qiiiet  enjoymeot,  covenant  for.  II.  x. 
Qu'into  exacTus.  ill.  2S3.  xvi.  IV.  314. 
Quit-claim.  II.  xv. 
Qiiit-rents.  II.  42. 

Qj^to  7m>:us,  writ  of.  III.  45.  2S6.  xix. 
Q_iio  %varrcuit@y  information  in  nature 

of.  I.  485.  III.  263.  IV.    307.  434, 

,  writ  of.  III.  262. 

Qj^iod  el  de'forciat,  writ  of.  III.  193. 

permittat,  writ  of.  III.  240. 

projiernere^    writ   of. 

III.  221. 

i2f^(jr//;/i!  daufe  in  commiflions.   I.  'i,'^!. 


E 


X. 


R. 

Rack.  IV.  320. 
Back-rent.  II.  43. 
Ranl^  modus.  II.  30. 
Ranfom.  IV.  372. 
Rape,  appeal  of.  IV.  310. 

in  counties.  I.  116. 

of  women.  IV.  210. 

Rap'ina.  IV.  241. 
Rafure  in  a  deed.  11.  308. 
Ratio}iahUi  parte  bon(jruin,  writ  de.  II. 

492. 
. ^  writ  of  right  </^.  III. 

194. 
Ratipnah'ills  dos.  II.  134. 
Ravilhment  01  children.  III.  141. 

— ^ ward.  III.  141. 

wife.  III.  130. 

Reading  of  deeds.  IT.  304. 

,  on  claim  of  clergy.  IV.  360. 

434- 
Real  aclions.  III.  117. 

,  aflets.  II.  244.  302. 

,  chattels.  II.  386. 

— -,  compofition  fer  tithes.  II.  2S. 

,  things.   II.  16. 

Reafon  of  the  law;  I.  70. 


Reafortdble  part.  II.  492.  516.  IV.  401. 

417.       ' 
Rebellion,  connnifPion  of.  III.  ^44. 
Rebutter.  III.  310. 
Recai  of  fubjefts  from  abroad.  I.  266. 

IV.  122.  t6o. 
Recaption.   III.  4.  IV.  356. 


writ  of.  III.  1 50. 


IV 


Record. 


Receiving  ftolen  goods.  IV,  132. 
Recitals  in  a  deed.  II.  298.  iv. 
Reclaimed  animals.  II.  391. 
Recognizance.  II.  341. 

> for  the  peace  or  good 

behaviour.   IV.  249. 

' ^  in  nature  of  flatute  fta- 

ple.  ll.  160.  342.  IV.  424. 

of  bail.  II.  391.  XV. 

fine.  II.  XV,  xvi. 

Recompenfe  in  value.   II.  358. 
Reconciliation  to  the  pop^.  ire. 
87. 

I.  69.  III.  24.  IV.  419.  , 

afflirance  by.  II.  344« 

court  of.  III.  24. 

debt  of.  II.  464. 

imbezzlinor  of.  IV.  12S.     ^ 

o 

of  adions.  II.  xviii.  III.  317. 
.  21. 
forcible  entry  or  detainer.  IV. 

riot.  IV.  146. 

trial  by.  III.  330. 

,  vacating  of.  IV.  128. 

Re  cor  dart  facias  hi^uclam.  III.  34.  1 95. 

Recovery,  common.  II.  116.  271.  357, 

xvii.  IV.  422. 

in  value.  II.  358.  xix. 

roil.  II.  358.  xvii. 

Recreant.  III.  340.  IV.  342. 
Reftor  of  a  church.  I.  384. 
Re-aorial  tithes.  I.  388. 
Recufants,  popifli.  IV.  5 J.  124. 
Recufatio  judicis.  III.  361. 
Reddendum  of  a  deed.  II.  209.  i.  iii. 
Re-dilfeiHn,  writ  of.  III.  188. 
Rcdrefs  of  injuries.  III.  2. 
References  to  mailers  in  chancery.  III. 

453- 
Reformation  of  religion.  IV.  423. 

Refiifal 
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Rcfiifal  of  a  clerk.  I.  389. 
Regi'.lL:,  majora  ct  minora.  I.  241. 
Regard,  court  of.  III.  72. 
Regardant,  villeins.  11.  93. 
Regent.  1.  240. 
Rcgilter  of  deeds.  II.  ^^43. 

marriages.  IV.  163. 

fcamen.  I.  419. 

Regijiriim  omnium  bvevium.  III.  183. 
Regnant,  qncen.  I.  219. 
Reo;r;;lino;.  IV.  158. 
Rejoinder.  JII.  310. 

in  error.  III.  xkv. 

Rehearing.  III.  453. 

Relation  back  in  bankruptcy.  II.  4S6. 

i'orteiture.    iV.    375. 


3  79- 


judgments.  III.    420. 


Relations  private.  I.  422. 

public.  I.  I  40. 

Relative  riglits  and  duties.!.  123.  146. 
Relator,  in  informations.  III.  264.  427. 

IV.  304. 
Releafe  of  lands.  II.  324.  iil. 
Relief.  II.  56.  65.  87.  IV.  411.  473, 

414. 
Religion,  offences  againft.  IV.  43. 
Religious  impoftnres.   IV.  6t. 
Rc7i!,  information  in.  Hi.  262. 
Remaincler  in  chattels  perfonal.  II.  398. 

of  lands.  II.  id^. 

,  writ  of  formeJon   in.  III. 


192. 
Remedial  p:rt  of  laws.  I.   SS' 

Itatute.  I.  86. 

Remife.  II.  xv. 
Remitter.  HI.  19.  1S9. 
Removal  of  poor.  I.  364. 
Rent.  II.  41.  57.  209. 

charge.  II.  42. 

,  remedy  for.  III.  6.  206.  231.  IV. 

434.      ,     "  '         . 

feck.  II.   42. 

fervice.  II.   41. 

-,  fubtraclion  of.  III.  2~o. 


Repleader.  III.  395. 
Replevin.  HI.  i:;.  170. 

,  action  of.  HI.  14^- 

Vol.  IV. 


Rcplir.atio.  HI.  ^510. 

Replication  at  law.  III.  309.  iv.  x>;lii. 

incriminal  cafes.  IV.  333.  v. 

etiuity.  Hi.  448. 

Reports  by  the  uiuiler  in  chancery.  III. 

453- 

of  adjudged  cafes.  I.  71. 

Reprefentation  in  dcfcents.  H.  217. 
of  the  crown. 

I.  194.  202. 

—  difLrlbution.  H.  51  7. 

. parliament.  I.  i  ^.9. 

Reprieve.  IV.  3S7. 
llcprifal  of  goods.  III.   4. 
Reprilalson  foreigners.  I.  258. 
Republication  of  v./ill.  II.  379.  501. 
Repugnant  conditions.  II.  156. 
Reputation.!,   i  ',  4. 

;  iiijut'ics  to.  Ill,  123. 

Requ»f!:s,  court  \A.  1.  250.111.  50. 
. . ^  fur  fmall  debts. 

HI.  tS. 
llere-flefs.  11.  57. 
Uefcripts  of  tiie  e\nperor.  I.  5S. 
Refcous, .  writ  of.  HI .  r  46 . 
Rcfcuc.  HI.  12.  -ijo^  IV.  125.  131. 
Refidencc.  I.  390.  39c. 
Refiduinu  of  iiitcftates'  efTe&s.  II.  514. 
Relignation.  1.  382.  39":. 
Rcfiilance.  I.  251.  IV.  729.  433. 
Eefpite  of  jury.  HI.    354.x. 
Rffpoudeat  oujlcr.   Hi.  303.  396.    IV. 

332. 
Rij]>U)idc7ifia.  {I.  459. 
Rcl'[)oufii^ prudeiituh'i.  I.   80, 
E.eliitution  in  blood.  Sec.  IV.  383. 

■—  of  conjugal  rights.  III.  94. 

• llolea  goods.  IV.  3  5  J. 

temporaities.  I.  380.  IV. 


4 1 4. 


;rltof.  IV.  1 88.  3  5^». 


RciWation,  A.  D.   1660.  I.  210.  IV. 

4:17. 
Reftraining  flatute.  I. £7." 
. of  icafcs.  II.  320. 

ly.  425. 

Refultlng  nfe.  IT.  3  3  i". 

Retainer  of  debts.  li.  511.  III.  18. 

■ fc-rvant  by  another.  HI.  142.. 

li  h  Rcr.uiiatiou. 
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B-etHliiUxon.  IV.  12. 

Retorno  habendo,  p/egii  de.  III.  147. 

,    writ   de.   III.    150. 

41 S. 
Retraxit.  III.  296.  ^95. 
Return,  falfe  or  double.  I.  t8o. 

,  rt'ilion  for.  HI.  iii.  372. 

of  writs.  IH.  272. 

,  form  of.  ill.  xiv.xvii.xix. 

lll.iii.  v.vii.xii,  xiii,  xiv,  xv,  xvj, 

xvii.  xix.  xxi.  XXV.  xxvii. 
Return-day  of  writs.  III.  275. 
Rcturnsof  the  term.  III.  277- 
Revealed  law.  i.  42. 
Revenue   caufes,    cognizance    of.    III. 

42'-^ 

,  extraordinary.  I.  "06. 

_ •,  ordinary.  I.  2R1. 

Rcverfal  of  attainder.  IV.  383. 
judgment.  III.  411. 


xxvi. 


176. 


IV.  qS?. 
outlawry.    III.    2S4.    IV. 

;[?.  334. 
R.cverfion.  II.  t  7^. 

,  its  incidents.  II. 

Re-certendi  afi'miiis.W,  392. 
Reverter,  writ   of  formcdcn    in.    III. 

102. 

Review,  bill  of.  III.  4S4- 

,  conimiflion  of.  III.  67. 

Reviling  church  ordinances.  IV.  50. 
Revival  of  perfons  hanged.  IV.  399. 
Reviver,  bill  of.  HI.  44^- 
Revocation  of  devifc^.  II.  37^^-- 

. ufes.  II.  435.  339.  xi. 

will.  502. 

Revolution,  A.  D.    1688.  I.  211.  IV.     Ryder  to  a  bill.  I.  iS; 

43?. 
Rewards  for  apprehending  offenders. 

IV.  291. 

______ difcovering  accompli- 
ces. IV.   325. 

Ridings.  I.  116. 

Right  clofe,  writ  of.  II.  99.  III.   19?. 

. ,    fecundum    confuetud'inem 

vianerti,  writ  of.  III.  195. 

Rifvht  de  ratioTiiihili  parte,  writ  of.  III. 
T94. 

,  mere  writ  of.  III.  193. 


D        E        X. 

Right  of  advowfon,  writ  of.  III.  243. 

250. 

dower,  writ  of.  III.  183. 

poU'eHion.  II.  196. 

property.  II.  197. 

• ward,  writ  of.  III.  141. 

-^ patent,  writ  of.  III.  141.  i. 

,  petuionof.  I.  128.  III.  256.  IV. 

430. 
,    quid    domh'MS    remifit   curiam, 

writ  of.  III.  19  r.  ii,  iii. 

fur  dlfclaivier,  writ  of.  ,111.  233. 

Rights.  I.  122. 

-^— ,  bill  of.  I.  1 28.  IV.  433. 

of  perfons.  I.  122. 

r- —  things.  II.  I. 

Riot.  IV.  125.  142.  146. 
Riot-aft.  IV.  T42,  143.  4^3. 
Riotous  afl'emblies,  felonious.  IV.  142. 
Rivers,  annoyances  in.  IV.  167. 

,  banks  of,  delirov ing.  IV.  245. 

,  fluices  on,  deftroying.  IV.  144. 

Robbery.  IV.  241. 
Roberds-mcn.  IV.  244. 
Roguery,  incorrigible.  IV.  i  70. 
Rogues.  IV.  I  70. 
Ro'.nney-marfh,  laws  of.  III.  74. 
Roots,  deflroying  of.  IV.  245. 

,  Healing  of.  IV    233. 

Rope-dancers.  IV.  16S. 

Routs.  IV.  146. 

Royal  aflcnt.  I.  154.  1S3. 

family.  I.  219. 

Rule  of  court.  III.  304.  ix. 
Rural  dean.  I.  ^83. 
dcanrv. I.  t  i  r. 


Sabbath-breaking.  IV.  63. 
Sacc'iiarii.  IV.  241. 
Sacrament,  reviling  of.  \Y .  5c, 
^acravientrnii  dec'ifionis.  III.  342., 
Safe-conduds.  I.  259. 

,  violation  of.  IV.  6S. 

Saint  IVIartIn  1e grand,  court  of.  III.  So. 

Sale.   II.  o.  446. 

ofdiflrels.  III.  14. 


Salt-duty.  I.  321. 


Salvage. 
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Salvnge.  I.  395. 

Sanction  of  laws.  I.  56, 

Sanftiiary.  IV.  326.  35S.  429. 

Sark,  ifland  of.  I.  106. 

^atifciatia.  III.  291. 

SatisfaftJon,  entry  of,  on  record.  IV. 

421. 
Saxon  laws.  IV.   403.   405. 
Scale  of  trimes  and  pnnHiimcnts.  IV.  18. 
Scandal  or  imperlincnce  in  bills  in  e- 

quity.  III.  442. 
Scandulumvictgnatiim.  I.  402.  III.  1 23. 
Schire-mcn.  1.  398. 
Schifin.  IV.  52. 
Schoolmafter.  I.  45?. 
Sciences  auxiliary  to  the  fludy  of  the 

law.  I.  33. 
Scire  facias  againft  bail.  III.  416. 

in  detinue.  III.  413. 

to  hear  eiTors.  IH.  xxv. 

remove  an  ufurper's  clerk. 


III.  248. 
261. 


repeal  letters  patent.  III. 
revive  a  judgment.   IIL 


421. 


■feci.  III.  xxv. 


X. 

Secretaries  of  fl.ate.  I.  338. 

Sella.  HI.  295.  344. 

Seila  ad  violcjidhium,  Sec.  writ  de.  III. 

Seanida  fuperoncratione,  writ  ^f.  III. 

239.^ 
Securities  fur  money,   their  true  con- 

flnnlition.  III.  43Q. 
Security  for  good  behaviour.  IV.  24S. 

25> 

peace.  IV.  24S.  251. 


Scold,  common.  IV.  169. 
Scotland.  I.  95.  IV.  420. 
Scots,  or  afleflinents.  III.  74. 

peers,  their  eletlion.  I.  168.  IV. 

116. 
Scripture,  fcoffing  at.  IV.  59. 
Scutage.  I.  309.  ii.  74. 
Sedefendendo\\om\c'v}iC.  I.  I  30.  IV.  183 , 
Sea  banks  deftroying.  IV.  245. 
Seal,  counterfeiting  tlie kind's.  IV.  83, 

89-  -  '  . 
,  great.  II.  346.  III.  47. 

of  a  corporation.  I.  475. 

-,  privy.  II.  347. 

Sealing  of  deeds.  II.  305.  iii.  xii,  xiii. 
Seals,  their  antiquity.  II.  305. 
Sea-marks.  1.  264. 

,  deftroying.  I.  294. 

Seamen.  I.  418. 
Seamen's  wages  HI.  107. 
Second  furcharge,  writ  of.  239. 
Secondary  conveyances.  II.  224. 

-lufc.  Ii.  335. 


of  pcrfon.  1.  129 

Seduction  of  women- children.  IV.  209. 
Seifm.  II.  209. 

for  an  inflant.  II.  131, 

,  livery  of.  il.  311.  i. 

,  writ  of.  HI.  412.  II.  3  59.xix. 

Selling  of  heriots,  &c.  III.  15. 
Selelii  judkis.lil.  366. 
Self-defence.  Hi.  2. 

. ,  homicide  in.  I.  130.  IV. 

183. 
Self-murder.  IV.  189. 
Sevu-plena  probatio.  III.  ^71. 
Senatus-confulta.  \.  80.  86. 
Senatus  djcrcta.  I.  86. 
Septennial  elections.  I.  189.  433. 
Sf-qaeftration  in  chancery.  III.  444. 

. of  a  benefice.  111.  41S. 

Serjeant,  aatient.  III'.  28. 
,  at   arms,    in    chancery. 


III. 


444. 


—  law.  I.  24.  III.  27- 
premier.  III.  28. 


Scarjcaniy,  grand.  II.  73. 

,  petit.  Ii.  01. 

Servants.  1.  ^23. 

■ ,  battery  of.  III.  T42. 

embezzling     their     mailer's 

goods.  IV.  2^0,  231. 
. '■ — ,  firing  houfcs   by   negligence. 

I.  431.  IV.  222. 

. ,  larciny  by.  IV.  230. 

-,  mailer  when  anfweiablc.  for. 


111.  153- 

-,  retainer  of.  I.  425. 


Service,  feodal    II.  54. 

,  herlot.  II.  422. 

Seflion,  great,  of  Wales.  Ill,  77. 

— of  gaol-delivery.  IV-  iii-' 
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X. 


Summaiy  conviftions.  IV.  277. 
Summoners.   III.    279.  II.  xiv.  xvii. 

III.  iii.  xiii. 
Summons.  III.  279.  v. 

before  convi&Ion.  IV.  279. 

• to  parlianicnt.  I.  149,  150. 

Sumptuary  laws.  IV.   170. 

Sjjnday,    no  juridical  day.    III.    27S. 

290. 
Stiperfsdeas.  writ  of.   I.    35^. 
Superfeding  commifiions  of  bankrupt. 

II.   488. 
Superftitious  ufes,  information  of.  III. 

428. 
Supplement  bill  in  equity.   III.   44S. 
Snppletory  oath.  III.   371. 
Supplicavit.  IV.   250. 
Supplies.  I.    ^07. 
Supremacy.  IV.  423. 

— ,  oath  of.  I.  :;6!^. 

; refusing  it.  IV.  115. 

Supreme  magiftrates.  I.   146. 

power.  I.  49.   146. 

Surcharge  of  common •   III.   237. 
Surplus  of  intefcates'  effects.  II.  514. 
Sur-rebutter.   III.   pio. 
Sur-rejoinder.  III.   310. 
Surrender,  deed  of.   II.   3 2 A. 

,  of  bankrupt.  II.   481. 

copyholds.  II.  365.  368. 

Surveyors  of  highways.  I.   357.  683. 
Sisrvivorfiup.   li.   183.  vii. 
of    things    pcrfonal.    II. 

299. 
Sufpenfion  o^ habeas  corpus  acl.I.  136. 
Sus  per  coil.  IV.    396. 
Swans,  flealing  of.   IV.   235. 
Swearing,  prophane.  IV.   59. 

■ the  peace.  IV.   252. 

Sweinmote,  court  of.   III.   72. 
Sycophants.  IV.  237. 
Syugrapha.    II.   296. 
Synods.  I.   279. 


Tail  after  pofllbility  of  ilTueextlnd.  II. 

124. 
female.  II.   114. 


Tail  general.  II.   113.  vi. 

male.  II.  114. 

fpecial.  II.   113. 

,  tenant  in.  II.   112. 

Taking,  felonious.  IV.   230.   232. 

,  unlawful.  III.   145. 

Tale,  or  count.  III.   293. 

Tales  de  circumjlantihiis.  III.   365.  xi. 

IV.  3  48. 
,  writ  of.    III. 

364. 
Talioii'is  lex.  IV.    12. 
Talliage.  I.   310.  IV.   412.   419. 
Tariif.   I.   113. 
Taxation  by  the  houfe  of  common*. 

I.   T69. 
Taxes.  I.    139.    307.    IV.   419.    432. 

,  their  annual  amount.  I.  331. 

Technical  words  in  indictments.  IV. 

302. 
Tejnporalties  of  bifliops,  their  cuflo- 

dy.  \.  282.   IV.   414. 
reflitu- 

tion.  I.   380.  IV.  414. 
Tenant.  II.   59. 

to  t\\G  praecipe.  II.  359.  461. 

Tender  of  amends.  111.    161. 

■ ilfue.  III.    312. 

money.  III.    303. 

— , oaths.  I.   368.  iV.   124. 

,  plea  of.  III.   303. 

Tenement.  II.   16.   59. 

■ —entailable.  II.   113. 

Tenemental  lands.  II.  90. 
7"(?«f «^«;/i  of  a  deed.  II.   298.  \. 
Tenths,  ecclefiaftical.  I.  284.  IV.  106. 

,  temporal.  I.    308. 

Tenure,  difturbance  of.  III.  242. 
Tenures,  antient.  II.   59. 

,  modei-n.  II.   78. 

Term  in  law,  eilbign  day  of.  III.  278. 

,  hrll  day  of.  Hi.  278. 

,  original  of.  III.   275. 

,  returns  of.  III.  277. 

of  years.  II.  143.  iii.  vi.  IV.  423. 

Termimim  qui  praeteriit^viXii  of  entry, 

ad.  III.  183. 
Termor.  II.   142. 
Terr:  tenant.  II,  91.   328. 

^  Teft. 


Tfefi-aa.  IV.  57. 432. 

Teftament.  H.  10.  12.  373-  489.  499- 

IV.  4x7.  423- 

Tellamentary  canfcs.  III.  95. 

. giinidian.  I.  462.  II.  8!3. 

jiirifdiftion  in  eti[uity.  III. 

437. 
fpiritual     courts. 

III.  97.  IV.  4x4. 

Teilanicnto  amiexo,  adminiftration  cum. 
11.  504. 

Tell  at  inn  capias.  III.  2S1.  xlv. 

T'efle  of  writs.  III.  274.  append. />/7^w. 

Tefies,  proof  of  will /^r.  II.  508. 

,  trial /-^r  III.  336. 

Theft.  IV.  229. 

,  its  punifhment.  IV.  237.  413. 

Theft-bote.  IV.  133. 

Theodocian  code.  I.  81. 

Things  perfonal.  II.  384. 

real.  II.  16. 

,  right  of.  II.  I. 

Threatening  letters.  IV.  144. 

Threats.  HI.  120. 

of  accufation,  to  extort  mo- 
ney. IV.  236. 

Timber.  II.  281. 

-trees,  ftealing.  IV.  233. 

Tippling.  IV.  64. 

Tithes.  I.  568.  II.    24. 

cognizable  in  equity.  III.  437. 

of  foreft  land.  III.  '48. 

,  original  diftribution  of.  I.  384. 

fubtracT:ion  of.  III.  88.  102. 

Tithing.  I.  113.  IV.  404. 

Tithingman.  I.  114.  406. 

Title  of  afts  of  parliament.  I.  1S2. 

to  lands.  II.  195. 

■_ ,     pretended  felling   or 

buying.  IV.  135. 

the  crown.  I.  196. 

things  perfonal.  II.  400. 

Toleration.  IV.  52,  53.  43:;. 

To  it,  writ  of.  III.  34.  195.  i. 

Tongue,  cuttin";  out  or  difablins;.  IV. 
206,    207. 

Tonnage.  I.  315.  IV.  430. 
T 07ifur a  cleric cJh.  IV.  360. 
Torts^  adlion.'i  on.  III.  117. 


INDEX. 

Torture.  I.  133.  IV.  320. 

Tourn  of  the  IheriiF.  IV.  270.  404.  41 7. 

Tout'tewps  prijl.  III.  303. 

Town.  1.  114. 

Trade,  its  progrefs  in    England.  IV. 

412.  4x7-  4-1-  424-  4-7.  432- 

,   offences  againft.  IV.  154. 

,  oireufive.  iV.  167. 

,  unlawful  exercife  of.  I.  427. 

IV.  1 60. 
Tradefmen.  I.  406. 

,  aftions  againft.  III.  164. 

Traitors.  II.  499.  IV.  75. 
Tranfitory  aftions.  III.  294. 
Tranfportation.  I.  137.  IV.  364.  370. 

394- 
,    returnins:    from.    IV. 


131. 
Traverfe  of  indidment.  IV.  345. 

offices.  III.  260. 

plea.  III.  312. 

Treafon,  appeal  of.  IV.  3x0, 

,  high.  IV.  75.  421. 

,  mifprifion  of.  IV.   120. 

,  petit.  IV.   75-  203. 

,  trials  in.  IV.  345.  433- 

Treafurer,   lord  high.  III.  44.  56.' 
,    killing   him.   IV. 

84. 
Treafure-trove.  I.  29?. 
,  concealment  of.   I.  296. 

IV.    121. 

Treaties,    leagues,     and   alliances.    I. 

257- 
Trebucket.  IV.  169. 
Trees,  deftroying.  iV.  244,  245. 

,  Healing.  IV.  2:13. 

Trefayle.  III.  186. 

Trefpafs,  cofts  in.  III.  401. 

—  ■ — • —  on  lands.  III.  20S,  209. 

• the  cafe,    attion   of.   III. 

122. 

vi  et  arviisy    action   of.    III. 

120,   121.  123. 
Trefpaliers  ab  initio.  III.  15. 
Trial.  III.   350.  IV.  336.  407. 

,  new.  III.  387.  IV.  355-  43T- 

Triennial  elections.  I.  1S9.  433. 

Triennial 
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Triennial  parliament. 1. 153.  430.  432. 
Trinity,  denial  of.  IV-  50. 
Trinoda  necejfitas.l.lb'^.  357. II.  102. 
Triors,  lords.  IV.  259.  260. 

' of  jurors.  III.  263. 

Trtplkatio.  III.  310. 

Trithing.  I.  116. 

Triverbial  days.  III.  424. 

Trover  and  converfion,  action  of.  III. 

151.  IV.  356. 
Trnte,  breakers  of.  IV.  68. 

,  confcrvators  of.  IV".  69. 

Trufts.  II.  356.  V,  vi. 

,  Avhere  cognizable.  III.  4^1.  439. 

Tub-man,  in  the  exchequer.  HI.  2S. 
Tumultuous  petitioning.  I.    143.  IV. 

1 4'7. 
Turbary,  common  of.  II.   34. 
Turnips,  itealiug.  IV.  2  7,3- 
Turnpikes,  deftrofing  of.  IV.  144. 
Tutor.  I.  4^3.  460. 
T\VcIve  tobies,  laws  of.  I.  So. 
Two    Avitnelles,  when   necefi'ary.  III. 

370-  IV.  350. 
Tyranny.  I.  126.  133. 

V.  U. 

Vacancy  of  the  throne.  I.  2 1 1 . 
Vacarius,  Roger.  I.  18. 
Vacating  records.  IV.  128. 
Vacatioms.  III.  276. 
Vadium  viortumn.  il.  157. 

vlvuv:.  II.  157. 

Vagabonds.  IV.  170. 
Vagrants.  IV.  i  70. 

,  harbouring  them.  IV.  1 70. 

Valor  bdJieficionnn.  I.  284. 

7naritagn.  II.  70. 

Valuable  confideration.  II.  297. 

Valvafors.  I.  403. 

Vafal.  II.  53. 

tlKujuity  of  the  king.  I.  2  70' 

Udal  i-ight.  II.  45. 

Venary,  beads  of.  II.  41T. 

Venire  facias^  writ  of.  III.  352.  vi.  x. 

IV.  31:5.  344.  iii. 
Ventre  bifpkiendo,  writ  de,  I.  456, 
Venue.  III.  294. 


X. 

Venue,  when  changed.  III.  294,  384. 

Vcrberation.  III.  120. 

Verderors.  III.  71,  72. 

Verdid.  III.  3  77-  vi.  xi.  IV.  354.  iii.  v. 

,  falfe.  III.  402.  IV.  140. 

Verge  of  the  court.  III.  76. 

Vert,  venifon,  and  covert,  injuries  to. 

III.  71. 

Veiled  legacy.  II.  513. 

remainder,  ii.  168. 

Vctituin  iiamiuj/i.  III.  148. 

Vicar.  I.  387. 

Vicarages,  when  cflablifhed.  t.  387. 

IV.  42T. 

Vicarial  tithes.  I.  328. 
Vice-admiralty  courts.  III.  69. 
\''icinago,  common  becaufe  of.  II.  35. 
Vicineto,  jury  fl'f.  III.  383. 
Vicontiel  writs.  HI.  238. 
Vidames.  I.  403. 
Viewby  jui-ors.  III.  298.  35S. 

of  frankpledge.  IV.  270. 

Vill.  I.  114. 

Villein.  II.  92.  IV.  413. 

in  grofs.  II.  93. 

regarclent.  II.  93. 

fervices.  II.  61. 

-focage.  II.  98. 


Viilenage.  II.  90.  ^2. 

privileged.  II.  98. 

,  pure.  II.  90. 

Villenous  judgment.  IV.  136. 
Viiicnlc  matrimonii,  divorce  a.  III.  94. 
Viner,  Mr.  his  inftitution.  I.  27. 
Violating  thp  queen,  &c.  IV.  81. 
Violent  prcfjmptiou.  III.  37i« 
Virge,  tenant  by.  II.  148. 
Virgin  Mary,  a  civilian  and  canonift. 

I.  21. 
Vifcount.  I.  399. 

Vifitation  books  of  heralds.  III.  105. 
Vifitor.  I.  479- 

of  civil  corporations.  I.  481. 

colleges.  I.  4S2. 

hofpitals.  I.  4S2. 

Vifne.  III.  294.  IV.  344. 
Vivo  vadio,  eftatc  in.  II.  157. 
Umpire.  III.  16. 

Unanimity  of  juries.  III.  376.  IV.  407. 

Uncer- 
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tJncertainty  of  the  law.  III.  325. 

Uncore priJL  III.  303. 

Underfheriff".  I.  345. 

Underwood,  flealing.  II.  233. 

Union,  articles  of.  I.  96. 

of  Great   Britain.  I.  93.  IV. 

420.  433. 

Unities  of  joint  eftates.  II.  180. 

Umverfitates.  I.  469. 

Univerfity.  I.  471- 

,  burgeffes  of.  I.  r  74« 

— ,  chancellor  of,  his  certi- 
ficate. III.  335- 

-,  courts'of.  III.83.  IV.  274. 


D 


X. 


,  right  of,  to  popifli  advow- 

fons.  III.  251. 

-,  ftudy  of  the  law  in.  I.  26. 


Unknown  pcrfons,  larciny  from.  IV. 

236. 
Voir  dire,  oath  of.  III.  332. 
Voluntary  efcape.  III.  415.  IV.  130. 

jurifdiftion.  III.  66. 

manflaughter.  IV.  191. 

oaths.  IV.  137. 

—  wafte.  II.  281. 

Vouchee,  in  recoveries.  II.  358.  xviii. 
Voucher.  III.  299. 

. —  in  recoveries.  II.  358.  xviii. 

Ufes.  II.  137.  271.  327.  IV.  420.  422, 

423. 
-,  covenant   to  (land  feifed  to.  II. 

^38. 
-,  deeds  to  lead  or  declare.  II.  339. 


336.  ix,  X. 
-,  ilatute  of.  II.  332.  IV.  423. 


Ufurpation  of  advowfon.  III.  242. 

-: . franchifes  or  offices.  III. 

262. 
Ufiira  7/iaritima.  III.  459. 
Ufury.  II.  455.  IV.  115.  156. 
Ufits  frudns.  II.  327. 
Uterinus  jrater.  II.  232. 
Uttering  falfe  money,  IV.  89.  99. 
Vulgaris  purgatio.XSf .  336. 

W. 

Wager  of  battel.  III.  337.  339.111.  IV. 

:;40.  411.  414.  417. 
Vol.  IV. 


Wager  of  law.  III.  341.  IV.  407.417. 

Wagering  policies.  II.  461. 

Wages  of  members  of  parliament.  I. 

174- 

fervants.  I.  428. 

Waifs.  I.  296. 

Wales.  I.  93.  IV.  420.  424. 

,  courts  of.  III.  77. 

,  part  of  England.  I.  99. 

,  prince  of.  I.  225. 

,  conipalling   and  ima- 
gining his  death.  IV.  76. 

,  princefs  of.  I.   225. 

-,  violating  her.  IV.  8r. 


Wandering  foldiers  and  mariners.  IV, 
165. 

Want.  IV.  31. 

Wapentakes.  I.  115". 

Warand  peace,  right  of  making.  1. 25  7. 

,  articles  of.  I.  415. 

,  levying,  againfl  the  king.  I V.  8 1 . 

Ward  by  conflables,  b'c.  \.  356.  IV. 
419.  _  ' 

Wards  and  liveries,  court  of.  III.  258. 

Wardfliip  in  chivalry.  II.  67.  IV.  411. 
413,  414. 

copyholds,  II.  97. 

focagc.  II.  88. 

Vv^arrant.  I.    137.  IV.  287. 

Wiiryantia  chartae.  III.  229. 

AVarranty  of  chattels  perfunal.  II.  45" 2. 

goods  ibid.  III.  165'. 

lands.  11.  300.  i.  xv.  xviii. 

Warren,  beads  and  fowls  of.  II.  38. 

,  robbery  of.  IV.   2^,5. 

. ,  in  difguife.  IV. 

144. 
Wafte.  II.  2S1.  III.  22:;. 

,  how    prevented  in  equity.  III. 

,      438._ 

-,  impeachment  of.  II.  203. 

,  lands.  II.  14.  91. 

,  writ  of.  III.  2  2  7- 

Watch.  I.  3s6.  IV.  2S9.  419. 

Water.  II.  14.  18. 

Waser-ordeal.  IV.  336. 

Ways.  II.  35-  '       ^  \ 

and  means,  committee  of.  I.  -07.  ' 

,  dillurbaiice  of.  III.  241. 

1  i  %^^cights 
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Weight.<;  andmeafures.  I.  274, IV. 272. 

417- 

. falfe.  IV.  157. 

Weregild,  IV.  188.  qoS.  4,06. 
Wells,  property  in,  II.  5. 
Wej\-Saxon-lege.   I.  65.  IV.  405. 
Whales,  property  of.  I.  223. 
Wharfs.  I.  204. 
Whipping.  IV-  ^10. 
White  rents.  II.  42. 
Whole  blood.  II.  227. 
Widow's  chiunber.  11.  51S. 
Wife.  I.  /i.r.'- 

,  battery  of.  III.  140. 

Will,  dcfca  of.  IV.  20. 

' ,  efhitcs  at.  II.  145. 

,  of  the  lord.  11.  95.   147. 

,  vitions.  IV.  21. 

Wills  and  teflaments.  II.  10.  12.  373. 

4S9.  499.  IV.  417.  42^. 
AViuchcfler  meafure.  I.  274. 
Window-tax.  323. 
Wine,  adidteration  of.  IV.  162. 

licences.   1.  288. 

Witchcraft.  IV.  60.  429. 
Withdrawino;  from  alleg-iance.  IV.  87. 
WithcrvMin.  III.  129.  148.  41^. 
WitneiTcs.  III.  ^569. 

—  for  prifoners.  IV.  c!?2.  434. 

— . ,  tamncrinq;  with.  IV.  T26. 

,  their  expences.  III.  369.  IV. 

^  c  e 
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,  to  dfeds.  11.  307. 

wills.  II.  501. 


E 


X. 


,  trial  by.  III.  3-^6. 

: two,    where   necefFary.    III. 

370.  IV.  3':o, 
Whtina-genuAe.  I.  148.  iV.  405. 
Women,  appeals  by.  IV.  4x7. 
■ children,  Healing  or  fcduftlon 
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